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CORRECTIONS  and  ADDITIONS. 


Vol.1. — page  ()Z.  1.  i()  for  «<?  read  a. — 7,26  for  his  read  the;  and 
after  Adminiftrators,  infert,  of  the  Parly  that  had  the 
EJiate. 

pa.  93.  /.  13.   after  convey  read  joint  Jy  ivlthjuch  Perfon. 

pa.  221.  /.  22.  for  interred  read  inter cfi. 

pa.  284. — §  5.  No  notice  is  necefiary  to  a  tenant  at  fufiersince-. 

pa.  3 "3 1,  jj  32.  The  do(!:trine  here  laid  down  raull  be  und^^r- 
ftood,  that  an  attachment  will  lie  againlt  the  lord,  if  he 
{hould  refufe  infpeclion,  after  a  ruW  of  court  directing 
it. — Vide  the  King  v.  Shelley,  3  Term  Rep.  141,. 

P^-S55'   ^-  '^*  ^or  deprivation  reVid  depreciation. 

/)«.  405.  /.  20.   dele  no/. 

pa.  414.  /.  2.  for  eldejl  read  yowigeft. 

pa.\^^.  I.  14.  for  G  read/). 

pa.  \C)\.  /.  20.  after  heirs,  infert,  it:  friift  for  B^ 

pa-  §11.   7.27.   i'or  devifed  re^.d  demiftd. 

pa.  514,  /.  2  r.  iovlejfee  read  h[fi.r. 

pa.  §'\\. — ^  ',0*  The  determination  of  the  Mafter  of  tlie 
Rolls,  that  a  term  attendant  on  the  inlieritance  vv'll  net 
proteft  a  purchafer  from  doAver,  tinlefs  it  has  been  ac- 
tually afligned  to  a  trullee,  for  the  purchafer  ha^  been 
confirmed  by  Lord  Eldon, — Vide  10  Vcf.  Jun.  z6<^. 

Vol.  IL 


(      20      ) 

Vol.  11.--/^^-;  2S.  /.  18.  after  roKA/infert/!9/. 

pa.  109.  /.  30.  {or  mortgagors  read  mortgagees. 

pa.xz^.  /.  19.  for  vote  for  knight  of  the  Jh'ire    xtVid.  fit  in 

Parliament, 
pa.  130.  /.  15.  for  mortgage  read  mortgagee, 
pa.  217.  /.  25.   ioi-  ajjignment  read,  appointment, 
pa.  219.  /.  3.  dele  nozu  the. — /.  4.   add,  by  Lord  Hard* 

wicke. 
pa.  235.  laft  line,  for  ineumlrancer  read  incumbrance, 
pa.  284.  /.   II.  for  to  read  by. 

pa.  403.  /.  8.  after  agaiiift,  infert — the  reprefentatives  of. 
pa.  410.  /.  17.  for  a  read  ^.  /Af — /.  J9.  for  in  read  is. 
pa.  427.  /.  29.  for  41.  read  21. 
pa.  455.  /.  24.  dele  cafe. 
pa.  305.  /.  20.  for  to  read  ^j. 


Vol.  III. — pa.  36.  In  Marg.  for  b.  read  6. 
pa.  236.  /.  6.  dele  or  Felony, 
pa.  271.  /.  24-  dele //ja/. 

j5a.  394.  /.  i8.  after  .*Z»fwj,  infert — his  grandfather's  bro» 
thers  or  fifters,  or  tneir  defcendants,  or  for  want 
of  them — 


Vol.  IV.— pa.  158.   I.  9.  dele  in. 

pa.  240.  ^  32.  in  a  fubfequent  cafe,    Lord  Eldon  held 
,  clearly  that   a    perfon    may  have  a 'power  of  ap- 

pointment, at  the  fame  time  taking  to  himfelf  the 
whole  intereft  in  the  fee  over  which  the  power  is 
to  be  executed,   10  Vef.  jun.  254. 
pa.  2S1.  §  64.  vide  10  Vef.  jun.  266. 
pa.^6i.  I.  15.  for  without  read  --with. 
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Sedion  i, 

THE  lafl  mode  of  .conveying  property,  is,  by  de-    ^  .  .     c 
Vile  or  dilpofition  contained  in  a  perfon*s  laft-  Devifes. 
will  and  teflament,  to  take  place  at  the  death  of  the 

^  «  devifor. 


4  Title  XXXVIII.     Detjife,     Ch.  I  §  1—5. 

Howard  devifor.     The  word  devife  appeal's  to  be  derived  from 

Norm  vol.1.    ^^^J'^e,  and,  originally,  meant  any  kind  of  divifion  or 

p.  47'5.  difliribvition  of  lands  ;  but  it  was  ufed  to  denote  a  will 

Lib.  7.  C.J.     fQ  early  as  in  the  time  of  Glanville,  who  fays, — Pote/i 

enim  quilibct  homo,  majoribus   debitis  non  invclutus,  de 

rebus   fids,    hi   infirinltaie  fua,    rationabUe?n   devifam 

fatere, 

flnft.  111^.         §  2.  It  is  generally  agreed,  that  the  power  of  dc^ 
"•'•  vifmor  lands  exifled  in  the  time  of  the  iS^jfowj ;  but. 

2  Inll.  7.  o 

6  Rep.  x",  a.     upon  the  eflablifhment  of  the  Normans,  it  was  taken 
2^0/       '       away,  becaufe  it  was  inconfiflent  with  the  principles- 
Wright's         of  the  feudal  law ;    and,  although  many  of  the  re^ 
en*    ;3-        ftraints  on  alienation  by  deed  were  removed  before 
Glafiville  wrote,  yet  the  pov/er  of  devifmg  lands  was 
not  allowed  for  a  long  time  after,  partly  from  an  ap- 
prehenfion  of  impofition  on  perfons  in  their  lafl  mo- 
ments, and  partly  on  account  of  the  want   of  that' 
public  notoriety  which  the  common  law  required  in 
every  transfer  of  real  property  :  and,  therefore,  it  is 
faid  in  the  fame  chapter  of  Gla7wille,  from  which   the 
palfage  in  the  preceding  fe^lion  is  taken,  which  relates 
to  perfonal  property  only,  that  no  perfon  could  difpofc 
of  his  lands  by  will  j  de  hareditate  vera  nihil  in  ultima 
n>oluntate  difponere  poiejl, 

§  3,  The  power  of  devifmg,  however,  continued  as 

to  focage  lands  fituated  in  cities  and  boroughs,  and 

alfo  as  to  all  lands  in  Keyit,  which  were  held  by  the 

Hob.  Gat.        cuftom  of  Gavelkind ;  and  as  the  ancient  Saxon  laws 

*34'  are  fuppofed  to  have  remained  unaltered  in  Kent^  this 

£5 
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io  an  additional  proof,  that  lands  were  devifcble  in  the 
time  of  the  Saxons. 

§  4.  We  have  feen,  that  a  power  of  deviling  lands  x;t.  n.ch.  20 
.was  indlre£lly  acquired  by  means  of  the  invention  of  ^-  34- 
ufes ;  and  this  power  appears  not  only  to  have  been 
allowed  by  the  Grown  and  the  Legillature,  but  even, 
in  fome  particular  inftances,  to  havj2  received  their 
fandion  :  for,  by  the  flatute  7  Hen.  7.  c.  3.  and 
14  and  15  Hen,  8.  c.  14.  perfons  who  were  in  the 
king's  fervice  in  the  wars,  were  allowed  to  alien  their 
lands,  for  the  performance  of  their  wills,  without  li* 
cence  or  fine  for  alienation. 

§  5.  The  praGice  of  devifmg  the  ufe  of  lands,  car- 
ried the  power  of  difpofing  of  real  property  much 
farther  than  wa«  confident  with  the  nature  of  tenures : 
it  tended  to  deprive  lords  of  their  wardfhips,  profits  of 
marriages  and  reliefs,  and  the  king  of  his  primer  feifin, 
livery  and  fines  for  alienation  ;  which  conflituted  a 
confiderable  part  of  the  old  revenue  of  the  crown. 
This,  together  with  many  other  inconveniencies,  that 
flowed  from  the  do£trIne  of  ufes,  was  removed  by  the 
(latute  27  Hen.  8.  c.  10.  which,  uniting  the  legal  feifin  Tit.ii.ch^j, 
of  the  land  to  the  jife,  effeclually  took  away  the  power 
pi  devifiiig, 

§  6.  The  inconveniencies  which  attended  this  re-    statufesof 
ftraint  on  the  difpofition  of  lands  by  devife,  induced    ^'^^^' 
the  Legiflature,  in  a  few  years  after,  to  give  every  one 
^  power  of  devifing  a  certain  portion  of  his  land.     An 
ftCj  was  therefore  made,    32  Hen.  8,  c.  1.  intituled, 

^3  2"^^ 


Title  XXXVIII.     Devife,     Ch.  I.  §  6,  7, 

The  ad  of  wills,  wards,  and  primer  feiftns,  ^c. 
reciting,  that  perfons  of  landed  property  could  not 
conveniently  maintain  hofpitality,  nor  provide  for  their 
families,  the  education  of  their  children,  or  payment 
of  their  debts,  out  of  their  goods  and  moveables ;  it, 
therefore,  enafts,  that  all  and  every  perfon  and  per- 
fons having  manors,  lands,  tenements,  or  heredita- 
ments, may  give  and  difpofe  of  them,  as  well  by  lail 
will  and  teftament  in  writing,  as  by  any  ad  executed 
in  their  lifetime,  In  the  following  manner :  If  they 
held  in  foccage,  they  might  devife  the  whole ;  and  if 
they  held  of  the  king,  or  of  any  other  perfon  by  knight 
fervice,  tliey  might  devife  two  parts,  or  as  much  as 
fhould  amount  to  the  yearly  value  of  two  parts  in  three, 
in  certainty,  and  by  fpecial  divifions,  fo  as  it  might  be 
known, 

§  7.  By  the  ftatute  34  and  ^$  Hen.  8.  c.  5.  intltu- 
led.  An  a6l  for  the  explanation  of  wills,  reciting, 
that  feveral  doubts,  queftions,  and  ambiguities,  had 
arifen  upon  the  ftarute  32  Hen,  8.  it  was  enabled, 
that  the  words  "  eilate  of  inheritance,"  ufed  in  that 
flatute,  fliould  mean  only  an  eftate  in  fee-fimple. 
And  that  "  all  and  fnigular  perfon  and  perfons,  having 
^*  a  fole  eflate  or  intereff:  in  fee-fimple,  or  feifed  in  fee- 
"  fimple  in  coparcenary  or  in  common  of  or  in  any 
'«  manors,  lands,  tenements,  rents,  or  other  ^eredi- 
"  iaments  in  poiTeffion,  reverfion,  remainder,  or  of 
"  rents  or  fervices  incident  to  any  reverfion  or  re- 
■*'  mainder  (not  holding  by  knight's  fervice),  Ihall  have 
<^'  full  and  free  liberty,  power,  or  authority,  to  give, 
5*  difpofe,  will,  or   devife  to  any  perfon   or  perfons 

'*  Texcept 


rule  XXXVIII.     Dev'ife.     Ch.\.  §  7—10.  ; 

"  (except  bodies  politic  and  corporate)  by  his  laft  will 
"  and  teftanient  in  writing,  as  much  as  in  him  of 
"  right  is  or  fhall  be,  all  his  faid  manors,  lands, 
'«  tenements,  rents,  and  hereditaments,  or  any  of 
"  them." 

§  8.  With  refped  to  lands  held  by  knight-fervice, 
either  of  the  king  or  of  a  fubjed,  no  more  than  two- 
thirds  thereof  could  be  devifed  under  the  authority  of 
thefe  ftatutes ;  but,  in  confequence  of  the  abolition  of 
military  tenures,  and  the  converfion  of  knight-fervice 
into  common  focage,  the  operation  of  thefe  ftatutes 
now  extends  to  all  eftates  in  fee-fimple. 

Q  0.  The  ftatutes  of  wills,  being  in  the  affirmative,   1 1"^-  "  1  *• 

.  n.  4. 

were  held  not  to  take  away  the  cuftom  of  devifmg  j  3  Rep.  35  a. 
and,  formerly,  it  was  of  importance,  in  many  cafes, 
to  refort  to  the  cuftom  of  devifmg,  as  being  moft  be- 
neficial for  the  devifee :  but  now,  the  two  powers  be- 
ing aflimilated,  and  made  for  the  moft  part  commen- 
furate,  it  can  feldom  happen  that  it  Ihould  benecelfary 
to  call  the  power  by  cuftom  in  aid  ;  though  it  is  pofli- 
ble,  as,  where  the  cuftom  enables  an  infant  of  fourteen, 
or  a  feme  coverl,  to  devife. 

§  10.  The  idea  of  a  devife  of  land  was,  evidently.   Nature  of  a 
taken  from  the  teftanient  of  the  Romans^  which  was  at   ^J^'^  |""  *^^ 
all  times  allowed  in  England  with  refped  to  perfonal   tutes. 
property.     But  the  power  of  devifmg  lands,   being 
given  by  pofitive  ftatutes,  is  only  co-extenfive  with  the 
words  of  thefe  ftatutes :  a  devife  is,  therefore,  founded 
on  different  principles,  and  governed  by  different  rules, 

B  4  from   V 
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from  a  teflament,  which  is  only  an  inftrument  to  con* 
Cowp.  Rep.  vev  perfonal  property  ;  for  a  devife  is  confidered,  not 
*  ■^*  fo  much  in  the  nature  of  a  teftanient,  as  of  a  convey- 

ance declaring  the  ufes,  to  which  the  land  fnall  be 
fubjed  after  the  death  of  the  devifor. 

511.  The  word  tejlament^  in  "Ciio.  Roimn  law,  was 
^pphed  only  to  difpofitions,  which  contained  the  in{l|- 
tutipn  gr  appointment  of  an  heir,  who  was  to  take  ail 
the  property  of  the  teftator ;  and  the  Roman  lawyers 
pbferve,  that  a  teflament  might  be  made  in  five  >vordj, 
^inque  verbis  poteji  quis  facer e  tejiamenium^  id  dicai, 
'*  Lucius  Titius  mihi  hares  e/to.^*  All  other  difpofition?, 
in  which  there  was  no  heir  named,  were  called  codicils, 
or  donations  in  contemplation  of  death  ;  but  the  Eng- 
lijh  law  does  not  admit  of  thefe  diilimlR^ions  :  fo?  a 
devife  does  not  necelTarily  imply  the  appointment  of  a 
general  heir,  or  a  difpofition  of  all  the  teftator's  land^, 
but  only  of  thofe  which  are  particularly  mentioned, 
and  the  refidue  defcends  ro  the  heir  of  the  tpflator,  55 
if  no  fuch  devife  ha4  been  made, 

Oi  a  Codicil.  §  ^^'  A  codicil,  of  which  the  name  only  is  taken 
from  the  Roma?i  law,  is  a  fupplement  to  a  devife,  qr 
an  addition  made  by  a  teflator  to  his  will,  and  of 
\yhich,  it  is  confidered  as  a  part ;  being  intended  to 
alter  or  explain,  or  to  make  fome  addition  to,  or  fub* 
■f ration  from,  the  former  difpofitions  of  the  teflator, 

I  13,  A  perfon  may,  therefore,  make  feveral  wills 
of  different  parts  of  his  lands,  or  of  diftincl  eftates  or 
Jnterefts  therein  j  and  he  may  alfo  make  feveral  09- 

dicils* 
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ilicils,  altering,  explaining,  adding  to,  or  fubflracling 
from,  what  has  been  before  dcvifed  ;  or  devifmg  any 
part  of  his  eftate  not  difpofed  of  by  any  former  will  or 
codicil ;  and  the  law  will  annex  fuch  codicil  or  co- 
dicils to  his  will,  and  conlider  the  whole  ^s  one 
inftrumenr. 

§  ^4.  In  the  cafe  of  a  devife  of  lands,  the  freehold    A  Devire 

.    .       t        1      .  -      1     r  11  •  L       transfers  tli^ 

is  m  the  devilee  berore  entry,  and  he  may  enter  wirh-  li-rechokl. 
out  the  aflent  of  the  heir  of  the  devifor,  to  whom  *  ^°"*  * '  M>' 
nothing  defcends.  If  the  heir  of  the  deyifof  enters, 
ihe  deyifee  may  bring  an  ejeiStment  againft  him :  an.d 
thofe  to  whom  lauds  are  given  by  devife>  are  faid  to 
take  in  the  nature  of  purchafers,  though  the  bounty  of 
the  teftajtor  is  the  only  connderaiion  which  is  fapppfecj 
in  a  will, 

§  I  c.   A  devife  imports  a  confiderallon  in  itfelf,  and,    *    . . 

•^      -^  ^  ■  '  '    And  impori* 

therefore,  cannot  be  averrej  to  be  to  the  ufe  of  any    a  Confidera^ 

pther  but  the  devifee.     It  is  iox  this  reafon,  that  a  de-    Tit.'c.  ch.  c 

yife  of  lands  cannot  be  averred  at  law  tg  be  in  bar  of  ^*  ^^»  ^^' 

^ower,  jpintijre,  or  any  other  right  oj-  intereff  to  which 

the  devifee  is  entitled.     But,  in  equity,  a   devife   is 

fometimes  confidere4  as  a  fatisfa<:l:ion» 

§  1 6.  Soon  after  the  ilatute  of  wills,  it  was  found^  Devifes  are 
fhat  the  power  of  devifmg  was  attended  with  fome  very  ^°'^  ?g^">il 
■^tnaterial  ingonveniencies ;  for  creditors  by  bond  or 
other  fpecialty,  which  affeded  the  heir,  provided  he 
had  aifets  by  defcent,  were  defrauded  of  their  fecuri- 
ties,  not  having  the  fame  remedy  againft  the  devifee 
c<f  their  debtor.    But  it  has  bega  flated  in  a  former 

title 


to  Title  XXXVIII.     Devip.     Cb.  i.  §  16—19. 

Tit. 32. CIO.    title,  that,  by  the  ftatute  3  ?'F';7//<2;rt  znd  Mary ^  c.  14. 
*  '^*  f.  2.  and  3.  all  devifes  of  land  are  declared  to  be  frau- 

dulent and  void,  as  againfl  bond-creditors,  who  may 
fue  the  heirs  of  the  obligor,  and  alfo  his  devifees, 
Kinadon  v.  jointly.  And  it  has  been  determined  by  Lord  Hard- 
Tit.  ij.  f.  i6,  wicke,  that  an  eftate  in  reverfion  is  within  this  flatute  ; 
and  that  a  devife  of  the  reverfion  by  the  heir  of  the 
obligor  is  alio  within  the  a£t ;  and,  in  fuch  a  cafe,  the 
lands  are  liable. 

§  17.  By  the  4th  feclion  of  this  flatute,  devifes'  for 
payment  of  debts  or  children's  portions,  purfuant  to  a 
marriage  agreement,  are  excepted. 

Devifes  are  §  1 8.  Perfons  v,^ho  cla-im  lands  under  a  will,  having 

entitled  to         ^     j      ^^  ^j^^j^  ^^^     ^^^  entitled,  as  againft  the  heir 
aid  in  hquity.  '  '  o 

of  the  devifor,  to  the  alTiflance  of  a  court  of  equity, 

Duchcfs  of       for  a  difcovery  of  the  deeds  and  writings  relating  to 
Ncwcaftle  V.     ^    devifed  eflate,  and  to  have  them  dehvered  up  as' 

Pelhani,  '  _         ^ 

3  Bro  Pari,      following  the  lands.     And  this  courfe  of  proceeding  is 
^  founded  on  the  highefl  reafon  ;  for,  otherwife,  all  wills 

of  land  might  be  difappointed,  and  the  heir  at  law,  by 
gaining  pofTeiTion  and  getting  the  deeds  into  his  cuflody, 
unlefs  compellable  to  difcover  and  produce  them,  in 
order  to  make  out  the  title  of  the  devifee,  might  de- 
fend himfelf  at  law,  by  fetting  up  prior  incumbrances, 
and  by  that  means  prevent  a  legal  trial  of  the  validity 
of  the  will,  and  totally  fruflrate  the  intention  of  the 
tedator. 

A  DcviTe  ^  I Q.  A  will  of  lands  need  not  be  proved  in  the 

need  not  he  ^      -^ 

proved  in  the    ecclefiaflical  court,  although  it  is  ufually  done  j  becauie 

Fcclenaftical  ^^^^ 

Court. 
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mofl:  wills  of  land  contain  alfo  a  difpofitlon  of  perfonal 

eftate.    For  the  probate  of  fuch  a  will  cannot  be  given 

in  evidence,  all  the  proceedings,  fo  far  as  they  relate 

to  lands,  being  coram  nonjudice,  as  that  court  has  no   Cro.  Car, 

power  to  authenticate  fuch  a  devife ;  and,  therefore,   ^^  "^"^^  ° 

a  copy  produced  under  its  feal,  is  not  evidence. 

§  20.  It  is,  therefore,  frequently  neceflary,  to  pro- 
duce the  original  will,  and,  for  that  purpofe,  to  take 
it  out  of  the  ecclefiaftical  court  in  which  it  has  been 
proved.     And,  in  fuch  a  cafe,  an  application  mufl  be    1  Atk.  627. 
made  to  the  Court  or  Chancery  for  an  order  to  de-  ^         '^"^  * 
liver  the  will. 

§21,   A  niemorial  of  a  will  may  be  reglftered.  A  Devife 

Where  it  relates  to  lands  fituated  in  MiddlefeXy  or  in  ^iftered.  * 

any  of  the  ridings  of  Tork/hirCy  in  which  there  is  «^  Tjt.sz.cai, 
regifler. 


TITLE 


(  ^2  ) 
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p  E  V  I  s  E. 


CHAP.  11, 

W/jo  may  devi/e,  a?id  to  who?!!^ 


<  2.  Who  may  devlfe. 
^.  The  King. 
5.  The  ^een. 
16.  Who  are   d'ljahkd  from  ds- 

vifing. 
7.  Infants. 
9.  Idiots  and  Perfons  of  nonfane 

Memory. 
10,.  Married  Women. 


12.  Removal  of  DifalUU'ies  doc^ 
not  eftahli/h  a  Will. 

16.  Who  may  he  Devifees. 

17.  Infants  in  Ventre  Matris. 
ig,  Tiinrried  Women. 

20.  Aliens. 

21.  Baftards. 

22.  Perfons  uncertain. 

23.  Bodies  Politic  cannot  ie  De* 

vifees. 


Scftion  I. 
npO    the   validity   pf   every   devjfe  it  is   effentially 
neceflary  that  there  be  a  devifor  capable  of  dif- 
pofing,  and  a  devifee  or  devifees  capable  of  taking  the 
lands  devifed. 


Who  may  §  2.  With  refpec][  to  the  perfons  who  are  capable 

derifc.  q£  deviling,  all  perfons  feifed  in  fee  fimple  and  who 

are  capable  of  difpofing  of  their  eftates  by  any  coi^ 
yeyance,  inter  vivos,  may  difpofe  of  tjiem  by  will. 

The  King.  §  3'  ^^  ^^  Rich,  «.  the  bifhops,  lords,  and   com« 

yot.Parl.        mons,  affented  in  full  parliament,  that  the  king  hi? 

Vol.  3.  301. 

N"  10.  heif§  and  fpccelTor?  might  lawfully  make  their  tefta? 
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Wients ;  and  that  execution  might  be  done  of  the  fame, 
whereof  fome  doubt  was  made  before.  This  aft  only 
authorized  our  kings  to  difpofe  of  their  perfonal  pro- 
perty. For  it  is  flated  in  Brook's  Abridgment  to  have  Tit.  Prerog. 
been  laid  dowJi  by  Fortefciie  in  3  5  Hen.  6.  that  the  P  ^' 
king  could  not  devife  his  land  by  his  teftament.  But 
it  appears  from  the  rolls  of  parliament,  that  our  kings 
were  in  the  pradice  of  conveying  lands  to  truftees  to 
'the  ufe  of  their  lafl  wills. 

§  4.  it  has  however  been  lately  enaftedj  that  his   39&4o(5f0, 
Majefly,  his  heirs  and  fucceifors,  may  by  his  will  devife   ^'  *^*  *' 

any  manors,  mefluages^  lands,  tenements,  arid  here- 
ditaments', which  have  at  any  time  been  purchafed  by 
his  Majefly,  or  fhall  at  any  time  be  purchafed  by  him, 
his  heirs  or  fucceifors,  out  of  any  monies  iflued  and 
applied  for  the  ufe  of  his  or  their  privy  purfe,  or  with 
any  other  monies  not  appropriated  to  any  public  fer- 
vice,  or  to  any  manors,  ^c.  which  have  come  to  his 
Majefty,  or  (hall  come  to  him,  his  heirs  or  fucceifors, 
by  gift,  devife,  or  defcent,  or  otherwife,  from  any  of 
his  or  their  anceftors,  or  any  other  perfon  or  perfons, 
not  being  kings  or  queens  of  this  realm. 

§  ^.  The  fame  ftatute,  §  8.  after  reciting  that  by  The  Qwenu 
the  law  of  England  the  queen  confort,  wife  of  the 
king,  was  capable  of  taking,  granting,  or  difpofmg  of 
property,  as  if  fhe  v/ere  a  feme  fole,  but  that  doubts 
might  arife  how  far  this  capacity  of  granting  or  dif- 
pofmg of  property  extended,  and  efpecially  whether 
during  the  life  of  the  king  her  hulband,  it  included 
the  power  of  deviftng  and  bequeathing  by  lafl:  will  and 

teftament. 
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teflanient,  and  reeiting  that  his  Majefty  was  defirous 
that  her  Majefty  during  the  Kiag's  life  fhould  have 
full  power  by  her  laft  will  and  teftament  to  difpofe  of 
her  real  eftates  ;  it  was  enafted  that  it  fhould  be  law- 
ful for  her  Majefty,  during  the  joint-lives  of  their 
Majefties,  by  her  laft  v/ill  and  teftament  to  difpofe  of 
any  manors,  melTuages,  lands,  tenements,  and  heredi- 
taments, purchafed  by  or  in  truft  for  her  Majefty,  of 
which  fhould  thereafter  veft  in  her  Majefty,  or  in  any 
perfon  in  truft  for  her,  as  fully  as  if  fhs  were  fole  and 
unmarried. 

Who  are  dif-  §  ^-  With  refpefl  to  the  perfons  who  are  difabled 
abled  from  {xovo.  deviftng  lands,  there  are  four  perfonal  difqualifi- 
f.  14.  cations  mentioned  in  the  ftatute  of  wills. 

Infants.  §  7*    The  firft  of  thefe   is  infancy,  and  therefore 

perfons  under  the  age  of  twenty-one  years  are  inca* 
pable  of  devifmg  their  lands.  But  if  there  be  a  local 
cuftom   that   lands  and   tenements   within  a   certain 

Perk,  f.  504.  diftrid  fhall  be  devifable  by  all  perfons  of  the  age  of 
fifteen  years  or  upwards,  a  devife  of  fuch  lands  by  an 
infant  of  fifteen  will  be  good. 

Bedell  v.  §  8.  An  infant  may  devife  the  guardianfhip  of  his 

Conltable,  child,  bv  virtue  of  the  ftatute  12  Cha.  2*  ch.  24.  And 
Vaugh.  177.  -' 

it  has  been  contended  that  fuch  a  difpofition  draws 

after  it  the  land,  as  incident  to  the  guardianfhip  ;  but 

this  point  has  not  been  determined. 

Idiots  and  §  9'  Another  difability  exprefsly  mentioned  in  the 

Perfons  of       ftatute  of  wills  is  idiocy,  and  noafane  memory.    But 

nonlanc  Me«  ■'  . 

mory.  It 
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it  Ihould  be  obferved  that  every  perfon  making  a  will 
is  prefumed  to  be  of  found  underftanding  until  the 
contrary  be  proved,  fo  that  the  onus  probandi  lies  on 
the  other  fide. 

§10.  Married  women  are  alfo  exprefsly  difabled  by  Married 

the  ftatute  of  wills,  from  devifmg  their  lands.     But  ^'^°"^^"- 

married  women  are  now  frequently  enabled  to  difpofe  Tit.  32. 

of  lands  by  wills  operating   as   appointments  under  ^  '^^'  '^  * 
powers. 

§  II.  A  woman  whofe  hufband  has   abjured  the    ^  inft.  i??^, 
realm,  or  who  has  been  banifhed  for  life  by  aft  of  Portland  v. 

Prodger, 

parliament,  may  in  all  things  aft  as  a  feme  fole  ;  and   c  Vem,  104, 
may  therefore  make  a  will  of  her  lands. 

§  12.  Where  a  devifor  is  under  any  of  the  difabi-   Removal  of 

lities  before  mentioned  at  the  time  when  the  will  is   Disabilities 

does  not  efta- 
made,  it  is  abfolutely  void  although  the  difability  be   blilh  a  Will. 

removed  before   the  death   of  the  devifor ;    for   the 

parties  muft  be  capable  of  devifmg  at  the  time  when 

they  make  their  will, 

§  1 3.  A  man  of  full  age  declared  in  the  prefence  of  jja^^.g  ^ 

feveral  witneffes  that   his   will,  made  when  he  was    Burton, 

Comb.  84. 
under  age,  ihould  ftand.     It  was  however  adjudged 

that  the  will  was  void,  on  account  of  the  infancy  of 

the  devifor,  at  the  time  of  the  firfl  publication.     But 

if  the  will  had  been  republifhed  after  the  devifor  had    i  Salk.  ixZ, 

attained  his  full  age,  it  would  have  been  good. 

S  14.  If 
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II  Ntod.  157.  §  14.  If  a  perfon  be  of  nonfane  memory  at  the  time 
of  making  his  will,  though  he  fhould  afterwards  re- 
cover his  underilandmg,  yet  the  will  continues  void. 

tdcni.  §  '  5*  It  Is  the  fame  if  a  married  woman  makes  a 

will,  and  afterwards  becomes  a  Widow  ;  for  the  \vill 
"tvas  void  in  its  inception. 

Who  may  be  §  1 6.  All  natural  perfons  who  are  in  ejfe  at  the 
time  whea  a  will  is  made,  and  who  are  capable  of 
acquiring  lands  by  purchafe,  fuch  as  infants,  ^c.  may- 
be devifees. 

Infants  in  S  ^  7*  It  was  formerly  m.uch  doubted  whether  an 

f^j^ire  a-  jjif^nt  in  ventre  matr'is  could  be  a  devifee  in  a  will,  but 
it  is  now  fettled  that  a  devife  of  this  kind  is  good. 


trtt 


j)og  ^  §  18.  A  perfon  devifed  to  his  brother  Henry  Clarke 

Clarke,  ^^^  j^jg  affigns  for   life,  remainder   to  the   ufe   and 

2  Hen.  Black.  ° 

Rep.  399.        behoof  of  all  and  every  fuch  child  or  children  of  his 

faid  brother  as  fliouldl  be  living  at  the  time  of  his  de- 
ceafe.  Henry  Clarke  died  leaving  feveral  children,  aad 
bis  wife  pregnant,  who  was  delivered  feven  months 
after  of  a  daughter.  The  queflion  was,  whether  the 
poflhumous  child  took  any  thing  under  this  devife* 
Lord  Chief  Juftice  Eyre  faid,  it  was  plain  on  the 
words  of  the  will,  that  the  teflator  meant  that  all  the 
children  whom  his  brother  fhould  leave  behind  him 
fhould  be  benefited.  But  independent  of  this  inten- 
tion, he  held  that  an  infant  m  ventre  fa  mere,  who  by 
the  courfe  and  order  of  nature  was  then  living,  came 
clearly  within  the  defcription  of  children  living  at  the 

time 
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time  of   his  deceafe,    and  judgement  was   given   ac- 
cordingly. 

§  19.    A  married  woman  is  not  thereby  difabled    Marrftd 

IT-  Ml  JIT  T-    /T-       Women. 

from  bemg  a  devilee  m  a   will ;    and  akiiouga  irio. 

cannot  take  any  thing  from  her  hufband  by  deed,  yet 

neither  the  cuftom  of  dcvifmg,    nor   the   ftatute  of 

wills  difqualify  a  wife  from   bein?  the  devifee  of  her    -^i*^-/'  ^^^* 

huiband  ;  becaufe  the  devife  does  not  take  effect  until 

the  death  of  the  hufband,  by  which  the  marriage  is 

diffolved,  and  they  ceafe  to  be  one  perfon* 

§  20.  Lord  Hardwicke  has  faid  there  is  no  rule  of   Aliens, 
Jaw,  or  upon  the  ftatute  of  wills,  to  prevent  an  alien 
from  taking  by  devife,  although  it  Is  a  doubtful  mat-* 
ter,  for  whofe  benefit  he  is  enabled  to  take. 

5  2 1  i  A  baftard  may  be  a  devifee,  but  he  mufl:  have  Baftards. 
gained  a  name  by  reputation,  and  therefore  a   devife        ^^  •  3   • 

to  a  baftard  in  ventre  matris  is  void,  for  he  cannot  1  P.  Wras- 

gain  a  name  by  reputation  until  he  is  born.  •^^^' 


§  22.  A  devife  to  a  perfon  uncertain,  as  to  fach  of  p^^f^ 


ons  un- 


v^.*s  dauQ-hters  as  Ihall  marry  a  perfon  of  the  name  of  certain. 

^  ^  .  .  Bate  V. 

Norton  is  good.     And  a  devife  to  a  perfon  not  in  ex-    Norton, 
iftence  when  the  will  is  made,  as   to  the  firft  fon  of      '    ^^^' 
Ai  B.  who  has  then  no  fon,  is  good  by  way  of  re- 
mainder or  executory  devife. 

§  23i  Bodies  politick  and  corporate  are  exprefsly   Bodies  Politic 
difabled  by  the  ftatute  34  and  ^s-  -^^«-  S.  c.  5.  f.  i.|.   ^evlfees^ 
from  taking  by  devife  j  in  conformity  to  the  fpirit  of 

Vol.  VI.  C  the 
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the  laws  againft  mortmain.  It  was  however  held,  in 
confequence  of  the  ftatute  43  Eliz.  c.  4.  that  a  devife 
to  a  corporation  for  a  charitable  ufe,  was  valid,  as 
operating  in  the  nature  of  an  appointment.  But  now 
the  ftatute  9  Geo.  2.  c.  36.  has  rendered  all  devifes  for 
TIt.jj.cK.  2.  charitable  ufes  void,  except  fuch  as  fhall  be  made  to 
^'  3**  the  two  univerfiticSj  and  to  the  colleges  of  Eton^  Win- 

(be/ler,  and  Wejlminjier. 
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DEVISE. 


CHAP.  III. 
W7jat  may  be  devifed. 


^  I .  Ejlates  in  Fee-Simple. 

4.  E flat  PS  for  Lives. 

J.  Chattels  Real. 

6.  Triij}  Ejlates. 

7.  Equities  of  Redemption. 

8.  Mortj^ages. 
y.  Arivoivfons. 

1 1.  Rents. 

1,3.  Tithes. 

J  4.  Francbifes. 

16.  /i«  Authority^ 


^  17.  Contingent  Ejlates  and  lu" 
t  ere  (Is. 
22.   yf  Joint-Tenancy  not  devif 

able. 
25.   7*/6^  Teftator  mufl  be  fe'tfed, 

28.  And  mull  continue feifed. 

29.  Exceptions, 

3  2 ,  Lands  contraBed  for  are  dc' 

•v'lfahle. 
39.  And  Terms  for  Tears   ac^ 

quired  after  the  PVUl, 


Sedion  i. 


•npHE  proper  fubjeft  of  a  devife  is  real  property ;    Eftatesin 

and  the  words  ufed  in  the  flatute  of  wills  are, 
"  manors,  lands,  tenements,  rents,  or  other  heredi- 
*'  taments  in  poffeflion,  reverlion,  or  remainder  j'* 
which  extend  to  every  fpecies  of  real  property,  whether 
corporeal  or  incorporeal. 


S  2.  Not  only  eftates  in  fee-fimple  abfolute,  but  alfo    3  Sulft.  184. 
determinable  fees,  and  bafe  fees  are  devifable  under 
thefe  ftatutes ;  the  word  fee-fimple  being  taken  in  its 
mofl  extenfive  fenfe. 


C  3 


§3-  By 
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Eflates/or 
Lives. 
Gavvin  v. 
Kamtes, 
Cro.Eliz  804. 
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§  3.  By  the  words  of  the  ftatute  34  and  35  Hen.  8. 
all  perfons  fcifed  in  fee-fimple  in  coparcenary  or  in 
common,  may  devife  the  eftates  which  they  hold  in 
this  manner.  And  perfons  feifed  in  fee  may  devife  any 
rents,  commons,  or  other  profits  out  of,  or  to  be  per- 
ceived of  the  fame,  or  out  of  any  parcel  thereof. 

§  4.  The  flatute  34  and  35  Hen.  8.  only  extended 
to  eilates  in  fee-fmiple,  and,  therefore,  did  not  enable 
perfons  to  devife  eftates  pur  auter  vie.  But  it  was  en- 
a£led  by  the  flatute  29  Cba.  1.  c.  3.  L  12.  that  any 
eftate  pur  auter  -vie  fiiall  be  devifable. 


Chattels  Real.  §  5.  As  to  chattels  real,  or  terms  for  years,  they 
might  always  have  been  difpofed  of  by  teftament,  be- 
caufe  they  were  only  confidered  as  perfonal  eftate. 
And  in  the  cafe  of  a  devife  of  a  term  for  years,  the 
devifce  may  maintain  an  ejedment ;  but  he  muft  fhew 
the  afTent  of  the  executor. 


Young  V. 
Holmes. 
J  Sira.  70 


Trua  Eftates.  5  6.  As  ufes  were  the  medium  through  which  landj 
2  V.  Wrus.  v^Gxt  originally  devifable,  fo  truft  eftates,  which  in  fa<Et 
^^^'  are  ufes  not  executed  by  the  ftatute,  are  now  devifable 

in  the  fame  manner  as  truft  cPtates.  But,  wherea  per- 
fon  has  only  an  equitable  intereft  in  lands,  his  devife 
of  them  amounts  to  no  more  than  a  direclion  to  thofe 
who  have  the  legal  eftate  in  truft  for  him,  to  convey  it 
according  to  the  devife. 

Equities  of  §  7.  An  equity  of  redemption,  being  fimilar  to  a 

PhilipT  v?°"'  truft  eftate,  is  devifable  ;  fo  that,  where  a  perfon  feifed 
Hele,  i  Cha.     j^  f^.^  mortpafTcd  his  eftate,  and  afterwards  devifed  it. 
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the  court  decreed  that  the  equity  of  redemption  be- 
longed to  the  devifee,  and  not  to  the  heir.     But   if  a 
mortgagor    devifes   the    land    before    the   condition    ^non.  2  Cha 
broken,  it   will   be  void,  becaufc  a  condition  is  not    ^^'  ^• 
devifable.  • 

§  8.  Lands  in  mortgage  may  alfo  be  devifed  by  the  Mortgages, 

mortgagee ;  and  in  fuch  a  cafe  if  the  devifee  exhibits  eres,  I'cha. 
his  bill  againft  the  mortgagor  for  redemption  or  to  be      ^^' 
foreclofed,  a  decree  will  be  made  accordingly, 

§  9.  An  advowfon  in  grofs  being  an  hereditament    Advowfons. 
js  devifable  under  the  Itatute  of  wills,  and  the  next  or    peacock 

any  number  of  prefentations  may  alfo  be  devifed,  in    ^''°"  ^^'^• 

359. 
which  cafe  the  devifee  may  either  prefent  himfelf  or   Law  v.  Epif. 

any  other  perfon.  .  ^Bla.k.'Rep. 

1240. 

§10.  Where  the  incumbent  of  a  church  had  the    Penchln  v. 
inheritance  of  the  advowfon  in  him  and  devifed  the    5r^^"!* 

Cro.  ja.  371. 
next  prefentation,  it  was   held  good ;  for  though  the 

will  had  no  effect  until  the  death  of  the  devifor,  yet  it    Hill  v.  Epif. 

had  an   inception   in   his  lifetime,  and  that  made  it    j  Ttk."6i8, 

good. 

§  II.  A  rent  charge  is  devifable  by  the  words  of  Rents, 
the    ftatute   34   and  ^S  ■^'^"*  S*    ^^^  ^   ^ent   charge 
de    novo   may   alfo   be   created    by   devife.      But    it 
was  formerly  doubted  whether  a  rent  charge  in  efe,    i  Infl.  ma, 
iffuing  out  of  gavelkind  lands,  and  having  commenced   "*  -5' 
within  time   of  memory,  was   within   the  cuftom  of 
devifnig  ;  and  it  was  not  fettled  to  be  fo  till  the  time 
of  X.ord  Hah* 

C  3  S  12.  As 
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Idem.  §  12.  As  to  rent  fervice,  it  of  courfe  followed  th§ 

nature  of  the  reverfion  or  feignory  to  which  it  was  in-, 
cident.  Nor  was  there  any  doubt  as  to  the  cuflom's 
extending  to  other  rents  if  they  had  exifled  immer» 
morially. 

*Pjj.^gg^  §  13.  Tithes  impropriate  in  lay  hands  are  compre- 

Tit.  22.  f.75.   hended  under   the  general  word  hereditaments  in  the 
ilatute  of  wills,  and  are  therefore  devifable. 

•c  ^    \^{{q.  §  1 4*    Lord  Coke  fays,   that  franchifes  which  are 

I  Inil.  1 1 1  3.    not  of  an  annual  yearly  value  cannot  be  devifed ;  and 
3  Rep.  12  b.  ,  \       ^ 

therefore  if  \h.t  King  grants  bona  et  catalla  felonum, 

waifs,  eflrays,  or  any  other   kind  of  franchife  which 

is  not  of  an  annual  value,  it  is  not  devifable.     But 

franchifes  of  a  certain  value,  and  not  reftrained  to 

the   perfon    of   the   grantee    and   his   heirs   may  be 

devifed, 

§  15.  Franchifes,  though  not  of  an  annual  value, 
will  however  pafs  by  devife  as  appurtenant  to  other 
things  of  an  annual  value.  Thus,  in  Butler  and 
«  Hep.  %z  h.  Baker's  cafe  it  is  faid,  if  a  man  be  feifed  of  a  manor 
to  which  a  court  leet,  waif,  eflray,  or  any  other  here- 
ditament which  is  not  of  any  annual  value,  is  appen- 
dant or  appurtenant,  devifes  the  manor  with  the 
appurtenances,  thefe  fhall  pafs  as  incidents  to  the 
manor, 

AnAuthorlty.        §  1 6.  An  authority  over  lands  and  tenements  may 
I  Infto  113  a.    5e  given  by  devife  to  a  ftranger  ;  and  an  authority  to 

'"  ■'  fell 
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fell  lands  has  frequently  been  given  by  devife,  and  has 
been  held  to  be  within  the  ftatute  of  wills. 

§  ly.  Contingent   remainders,  and  all  other  con-    Contingent 
tinc^ent  eftates  and  interefts  in  lands  are  now  held  to    ,  ;^^^A  ^"^ 

o  Jntereits. 

be  devifable,  though  formerly  an   opinion  prevailed 

that  they  did  not  pafs  by  a  will  made  previous  to  their    Fearne  Con. 

vefling. 


Rem.  537. 


§  18.  John  Selivin  being  tenant  for  life,  with  re-    S  el  win  v. 

CI      ' 

mainder  to  his  fon  John  in  tail ;  the  father  and  fon    j  B7a"k  R 

joined  in  a  deed  of  bargain  and  fale,  dated  2oth  April   222. 251. 

r       1  *  Burr.  1 131. 

1 75 1,  to  make  a  tenant  to  the  prdzcipe  for  the  purpofe 

of  fuffering  a  common  recovery,  the  ufes  of  which 

were  declared  to  be  to   the  father  for  life,  remainder 

to  the  fon  in  fee.     Trinity  term  began  that  year  on  the 

7  th  of  yune  ;  on  the  8  th  John  the   fon  made  his  will, 

whereby  he  difpofed  of  all   his  real  eflates.     In  the 

fame  term,  a  writ  of  entry  was  fued  out,  returnable 

quinden,  Triji.  which  was  the  lyth  of  'June\  and  the 

recovery  was  completed  the  fame  term.     John  Sekvin, 

the  tellator,  died  foon  after  the  return  of  the  writ  of 

entry  :  and  the  queflion  was,  whether  the  lands  com- 

prifed  in  the  recovery  paffed  by  the  will,   it  having 

been  made  before  the  return  day  of  the  writ  of  entry  ? 

It  was  contended,  that  the  teftator  had  only  a  future 

executory  ufe,  at  the  time  of  making  his  will,  not  a 

prefent  ufe  ;  for  the  ftatute  could  not  draw  the  eftate 

to  the  ufe,  until  the  poffibility — that  is,  the  completion 

of  the  recovery — had   adually  happened  ;    and  that 

jhis  future  executory  ufe  was  not  devifable, 

C  4  Th€ 
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The  Court  of  King's  Bench  certified  their  opinion 
to  the  Court  of  Chancery,  that  the  lands  paffed  by 
I  Bla.  Rep,  the  will.  And  Lord  Mansfield^  in  a  fubfequent  cafe, 
is  reported  to  have  faid  that,  if  the  pradice  of  the 
court  allowed  him  to  give  his  reafons,  he  was  prepared 
to  have  fhewn,  with  the  concurrence  of  his  brethren, 
that  all  contingent,  fpringing,  and  executory  ufes, 
where  the  perfon  who  was  to  take  was  certain,  fq 
that  the  fame  might  be  defcendible,  were  devifable. 

§  19.  The   do6lrine,  laid  down  by  Lord  Mansfield 
has  been  fully  confirmed  in  the  two  following  cafes. 

Moor  V.  S^^  James  Griihb  deyifed  all  his  real  eflates  in  truffe 

Hawkins  fQj.  j^jg  fgj^  James  ;  and,  if  he  fhould  die  without  ilfae 

cited,    I  H.  J  7  1 

Black.  R.  33.   under    age,    then   that   all    his    eflates  ihould  go    t« 
gg[  ■  *     Cochran^  his  heirs   and   affigns.     Cochran  devifed  all 

the  edates,  whereof  he  was  feifed  in  poffeffion,  re^- 
mainder,  or  reverfion  to  the  plaintiff,  and  died  in  the 
lifetime  of  James  Griibb  the  fon,  who  afterwards  died 
under  age.  and  without  iffue. 

On  a  bill  brought  by  the  devifee  of  Cochran^  a  quef- 
tlon  was  made,  whether  the  poflibility  giyen  to  Cochran 
was  devifable  ?  Lord  Chancellor  Northington  faid,  "  I 
'?  have  never  had  any  doubts  fmce  I  was  twenty-five 
*'  years  old,  but  that  thefe  contingent  interefts  were 
"  devifable,  ncty/ithftanding  forne  old  authorities  to 
Ar48f.  {8.  "  ^^^  conrrary.  I  fent  the  quellion,  however,  into 
"  the  King's  Bench  in  the  cafe  of  Seluin  and  Selwhy 
f^  for  the  fatisfadion  cf  the  parties  5  and  the  certi* 

^*  ficats 
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"  ficate  of  the  judges  in   that  cafe  implies,  I  think, 
^'  that  they  agreed  with  me  in  this  opinion." 

€20.  A  teftator  devifed  his  dwelllnoj  houfe,  ^c.  to  his    Roe  v.  Jonca 
brother  T.  L.  until  his  ^.L.'syoungeflfon  7.  or  any  Other    r.,©, 
of  his  younger  fons  fhould  attain  the  age  of  twenty- 
one  years ;  and,  in  cafe  he  fhould  have  no  younger 
fon  who  fhould  attain  that  age,  but  only  one  fon  that 
fhould  attain  it,  then  until  fuch  only  fon  fliould  attain 
that  age.     And  when  his  faid  nephew  J.  or  any  other 
of  the  younger  fons  of  the  faid  T,  L.  fhould  attain  the 
age  of  twenty- one  years,  then  he  gave  his  faid  dwel- 
ling houfe,  ^c.  unto  his  faid  nephew  y,  or  unto  fuch 
other  fon  as  for  the  time  being  as  fhould  be  a  youngqr 
fon  of  his  faid  brother  T.  L.  and  fhould  firft  attain  his 
?ige  of  twenty-one  years,  and  to  the  heirs  and  afTigns 
of  fuch  younger  fon  for  ever.     The  teftator  left  his 
faid  brother  his  heir  at  law,  and  T.  and  the  faid  J.  the 
fons  (and  only  ilfue)  of  his   faid  brother.     J.  died 
under  twenty-one  years    of  age;    and   afterwards  T, 
in  the  lifetime  of  his   father  T.  L.  devifed  "  all  his 
*'  worldly  cflate  of  what  nature  or  kind  foever,  whe- 
^*  ther  in  poflefTion,  remainder,  or  reverfion,  that  he 
*'  fhould  die  feifed  or  pofTcffcd  of,  Interefled  in,  or  in- 
*'  titled  to,  invefted  in,  or  fhould  belong  to  him  at 
^'  his   deceafe,    wherefoever   or    howfoever,    in    any 
"  manner   or   wife,"    unto  his  wife  in   fee.     Upon 
this   cafe  three   queflions  arofe ;  firft,  whether  there 
was  a  v€fled  interefl  in  T.  ?  Secondly,  whether,  if  it 
was  contingent,  it  was  devifable  ?   And  thirdly,  whe- 
ther it  paffe4  by  the  i,vill  \ 

Lord 


88. 
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Lord  Loughborough  faid,  the  difcuflion  of  the  firft 
queftion  was  neceffary  ;  for,  taking  it  to  be  a  fpringing 
contingent  executory  ufe  in  T".,  they  were  all  of  opi- 
nion that  it  was  devifable,  and  paffed  by  his  will. 
And  he  obferved  upon  the  cafe  of  Moor  v.  Hawkins 
above  cited,  that  it  was  a  liber:il  and  right  determina- 
tion, and  judgment  was  given, accordingly. 

§  21.  Upon  a  writ  of  error  into  the  Court  of 
King's  Bench,  that  court  confirmed  the  decifion  of  the 
3  Term  R.  Common  Pleas  j  and  Lord  Kenyan  obferved,  that  the 
ftatute,  for  enabling  perfons  "  having*'  any  manors, 
lands,  ^c.  to  devife,  mufc  mean,  "  having  an  interefl: 
*'  in  the  lands."  And  he  diflinguifhed  between  fuch 
a  contingent  interefl  and  a  7ner€  poffibility,  like  that 
^which  an  heir  has  from  his  anceftor  ;  which  was  no- 
thing more  than  the  hope  of  a  fucceffion,  and  was  not 
fubjed  to  difpofition ;  and  his  Lordfliip  Jioped  the 
point  would  be  confidered  to  be  fully  at  reft.  Ajhurjl^ 
J.  faid,  the  plain  meaning  of  the  ftatute  was,  that 
every  perfon  who  had  a  valuable  intereft  in  lands, 
fhould  have  the  power  of  difpofing  of  it  by  will. — 
Buller  J.  obferved,  that,  if  it  were  fuch  an  intereft 
as  was  defcendible,  it  feemed  ftrange  to  fay  it  was  not 
alfo  devifable ;  that  they  muft  both  be  governed  by 
the  fame  principle ;  and  that  it  was  a  found  diftindlion 
which  had  been  taken  by  the  Chief  Juftice,  between 
a  bare  poflibility  and  a  poftibility  accompanied  with  an 
inter eji.  And  Grofc^  J.  remarked,  that  the  fourth 
fcdion  of  the  34  and  35  Hen.  8.  c.  5.,  which  was  ex- 
planatory of  32  Hen.  8.  c.  i.,  declared  that  all  perfons 
having  a  foie  eftate  or  iniereji  in  lands,  Is'c*  might 

devife  j 
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devife ;    which  did  not  include  a  bare  poflibility  or  Vide  Perry  v. 

hope  of  fuccelTion,  but  a  poffibllity  accompanied  with  ^  vlf'jun. 

an  intereft.  ^^^' 

%  11.    Littleton   fays,  that   if  there  be   two  joint-    A  Joint- 
tenancy  not 
tenants  in  fee,  of  lands  devifable  by  cultom,  and  one   jevlfable. 

of  them  devifes  his  fliare,  it  is  void  ;  becaufe  no  devife    ^»t^^f.  287.^^ 

can  take  effed:  until  after  the  death  of  the  devifor, 

and   by  that   event  the    lands'   become  immediately 

veiled  in  the  other  joint-tenants  by  furvivorfliip. 

§  23.  In  conformity  to   this  principle   the  ftatute 
34  and  35  Hen.  8.  only  enables  perfons  having  a  fole 
eftate  in  fee  fimple,  or  feifed  in  fee  fimple  in  copar- 
cenary or  in  common  to  devife,  which  excludes  eftates 
held  in  joint-tenancy.     And  in  Butler  and   Baker* s    3  Rep  25. 
cafe,  35  jE//z.  it  was  laid  down  that  the  law  only  con-     °^^*' 
fiders  what   eftate   the   devifor   had  at   the   time  of 
making  his  will,    without  regard  to  any  fubfequent 
event ;  from  which  it  follows  and  has   been  fettled, 
that  a  devife  by  a  joint-tenant,  who  afterwards  fevers 
the  joint-tenancy,  is  void  ;    becaufe  the   devifor  was 
joint-tenant  when  he  made  his  will. 

§  2\.  Richard  Gilbert  and  Frances   Sophia   Gilbert   swift  v. 
were  feifed  of  the  premifes  in  queftion  as  joint-tenants    ^^^"^'^^*^''*   g^ 
in  fee.     Richard  Gilbert  on  the  20th  of  January  1754,    i  Black.  R. 
made  his  will   and  thereby  devifed  in  thefe  words.  '^' 
Imprimis^  I  give  and  bequeath  all  my  part,  right,  title, 
and  intereft,  which  I  have  in  an  eftate  jointly  with  my 
fifter  Frances  Sophia  Gilbert ,  to  my  wife  Jane  Gilbert, 
By  indentures  of  leafe  and  rel^afe  Richard  Gilbert  and 

his 
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his  fifter  made  a  partition,  and  fevered  the  joint- 
tenancy,  and  the  eftate  in  queflion  was  conveyed  to 
Richard,  in  fee.  The  queflion  was,  whether  the  will 
was  good.  And  the  court  was  clearly  and  unani- 
moufly  of  opinion  that  a  will  made  by  a  joint-tenant 
during  the  continuance  of  the  jointure,  was  not  a 
good  will,  even  as  to  his  fhare  of  the  eftate,  under  the 
ftatute  of  wills,  notwithftanding  a  fubfequent  feverance 
of  the  joint-tenancy  by  a  partition,  unlefs  there  was  a 
republication  of  it  after  the  partition. 

„.    _  „  ^  ^ff.  When  the  feudal  doctrine  of  nonalienation 

The  Teftator  J   "J 

maabefelfed.  began  to  fubfide,  and  fome  perfons  were  allowed  to 
difpofe  of  their  lands  by  will,  a  devife  was  confidered 
to  be  in  the  nature  of  an  appointment  to  ufes.     The 

Cowp.R.305.  courts  of  law,  therefore,  held,  that  a  devife  affeding 
lands  could  operate  only  on  fuch  real  eflates,  as  the 
teftator  had  at  the  time  of  executing  his  will,  and  not 
upon  any  lands  acquired  afterwards. 

§  26.  The  ftatutes  of  wills  adopt  the  fame  principle, 

for  the  words  of  thefe  ftatutes  are,  "  all   and   every 

VldeaVef.       "  perfon  and  perfons  having  manors,"  Iffc.  or  having 

Jmi.  427.         ^  foie  eftate,  ^^.  ;  from  which,  it  follows,  that   the 

devifor  muft  have  the  eftate  at  the  time  of  making  his 

will,  for  he  cannot  devife  what  he  has  not  in  him  at 

Rep  ,0 1>.     the  time  of  devifmg.     And  in  Butler  and  Baker's  cafe, 

the  judges  commenting  on  the  word  having,  in  the 

ftatutes  of  wills,  fay,— If  it  be  alked,  quis  potejl  legare  ? 

the  makers  of  the  ad   anfwer,  every  perfon  having 

manors,  Isfc.  not  every  perfon  generally, 

§  27,  A  Perfon 
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§  27.  A  perfon  devifefl'all  fuch  fach  fums  of  money,    Bunker  v. 
lands,  tenements,  goods,  chattels,  and  eftates  whatfo-   ^"°^'  '5^0,^' 
ever,  wherewith  at  the  time  of  his  deceafe  he  fhould    I'arl.  Ca.  19. 
be  pofTefTed  or  invefted,  to  his  wife :  the  teftator,  nine 
years  after  making  his  will,  received  a  fum  of  money 
in  right  of  his  wife,  which  he  laid  out  in  the  purchafe 
of  an  ellate  in  Kent  of  the  nature  of  gavelkind,  and 
died  without  having  republifhed  his  will.     The  heir  at 
law  of  the  teftator  entered,  but  his  widow  brought  an 
ejeftment  to  recover  the  pofTefTion.     The  jury  found  a 
fpecial  verdidl  ftating  the  above  fafts,  and  that,  by  the 
cuftom  of  gavelkind,  any  tenant  being  feifed  of  lands 
in  fee,  may  devife  the  fame  by  will  in  writing.     The 
fmgle  queftion  upon  the  verdift  was,  whether  the  lands 
in  queftion,  being  purchafed  after  the  making  of  the 
will,  could  by  law  pafs  by  the  will,  there  having  been 
no  republication  after  the  purchafe.     The  court  were 
unanimoufty  of  opinion,  that  the  lands  did  not  pafs. 
And  Lord  Chief  Juftice  ffi?// faid,  the  lands  purchafed 
after  the  execution  of  the  will  did  not  pafs  by  it,  be« 
caufe  the  law  of  England  was  plain  as  to  this  point  by 
all  the  precedents  j  and  the  law  was  the  fame  of  lands 
devifed  by  cuftom,  as  of  lands  devifed  by  the  ftatute. 
And  whenever  a  will  was  pleaded,  it  was  always  faid 
that  the  teftator  was  feifed  in  fee,  and,  being  fo  feifed, 
made  his  will ;  which  plainly  fhewed,  that  it  was  abfo- 
lutely  necefiary  he  fhould  be  feifed  in  fee,  at  the  time 
of  making  his  will.     The  judgment  was  affirmed  by 
the  Houfe  of  Lords. 

And  muft 
§  28.  The  deviformuft  not  "only  be  ^adually  feifed   ^ontmuc 

feifed. 

of  the  lands  at  the  time  of  making  his  will,  but  muft    u  Mod.  12S. 

continue  ^^l^^^^- 
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continue  to  be  feifcd  of  them  until  the  time  of  his 
death  ;    for   a   devife   cannot   take  eSed,  unlefs   the 
Bro.  Ab.  Tit.    dcvifor   dies    feifed  :    and,    therefore,    it    is    a  good 
plea  againft  the  devifee,  that  the  devifor  did  not  die 
feifed  ;  fo  that,  if  a  perfon  devifes  his  lands,  and  is 
afterwards  difleifed,,  and  dies  before  entry,  the  devife 
is  void.     But  if  the  devifor  re-enterSj  the  devife  be- 
comes again  valid  according   to   the   opinion  of  Lord 
Chief  Juftice //«?// ;  becaufe,  when  a  man  is   diifeifed, 
4  Bur.  R.         and  re-enters,  the  diffeilin  is  purged,  and  the  difleifee 
'^  ''  is  confidered  as  never  having  been  cut  of  pofleffion. 

Exception.  §  29.  There  are  a  fev/  cafes  in  which  it  has  been 

determined,  that  a  devife  operated  upon  property  which 
the  devifor  had  not  at  the  time  of  making  his  will. 

iSalk.  238.  §  30*  Thus,  where  a  perfon  devifed  his  manor  of 

A.,  and,  before  his  dcceafe,  a  tenancy  efcheated ;  it 
was  admitted,  that;, it  would  pafs  to  the  devifee,  as  be- 
ing part  of  the  manor. 

Roev.  Wegg,  §  3i«  Mr.  Hale  devifed  the  manor  of  King'sWalden 
^  8^™*  *  ^^^^  ^^^  appurtenances,  and  all  his  meifuages,  lands, 
tenem.ents,  and  hereditaments,  in  the  parilh  of  King^s 
Walden,  to  W.  Hale  Efq.  Mr.  Hale,  after  making  his 
will,  purchafed  a  copyhold  parcel  of  the  faid  manor, 
and  held  of  himfelf  as  lord  of  the  manor,  and  the 
fame  was  furrendered  to  the  ufe  of  Mr.  Ha/e  and  his 
heirs.  It  was  determined,  that  this  copyhold  pafled  by 
the  will  of  Mr.  Hale,  becaufe,  in  the  eye  of  the  law, 
the  tenants  of  the  manor  are  only  tenants  at  will  to 
the  lord,  who  is  feifed  in  fee  of  the  whole.  When 
♦5  the 
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the  lord.  In  this  cafe,  made  his  will,  it  operated  upon 
the  whole  manor,  including  the  demefnes  and  fervices ; 
and,  when  the  copyhold  in  queftion  was  purchafed  by 
him,  it  was  flill  part  of  the  manor,  and  palTed  by  a 
devife  of  the  manor. 

^  '2  2.  Where  articles  are  executed  for  the  purchafe    Lands  con- 

r    1      1        1     n.  traded  for  arc 

of  lands,  and,  before  a  conveyance  ot  the  legal  eitate    devifable. 
is  made,  the  purchafer  devifes  the  eftate  and  dies,  fuch   ^J^^^l^^^ 
devife  will  be  held  good  in  equity.     For  although,  ac-    i  Cha.Ca.  39. 

A  cheiley  v, 

cording  to  the  ftrid  rules  of  law,  the  devifor  had  not  Vemon, 
lands  within  the  ftatute  of  wills,  until  a  conveyance  of  9  Mod.  78. 
the  legal  eftate  be  executed,  yet,  after  the  execution 
of  the  articles,  the  vendor  is  deemed  to  be  feifed  only 
in  truft  for  the  purchafer,  who  is  confidered  in  a  court 
of  equity  as  the  real  owner  of  the  lands ;  and, 
thertfore,  in  equity,  he  will  be  allow^ed  to  difpofe  of 
them. 

§  33.  Where  an  agreement  of  this  kind  is  not  to  be 
carried  into  execution  until  a  future  day,  and,  previous 
to  fuch  day,  the  purchafer  makes  his  will,  yet  the 
lands  thus  agreed  for  will  pafs  by  fuch  will. 

§  34.  By  articles  dated  ^/rr/  1706,  it  was  agreed  Greenhill  v. 
between  the  vendors  and  the  agent  of  the  purchafer,  p'rec.Ch.^o. 
that  the  pofleflion  of  the  lands,  agreed  to  be  purchafed, 
fliould  be  delivered  at  Michaelmas  following,  and  proper 
conveyances  be  executed ;  and  the  agent  covenanted 
that  the  purchafe-money  fhould  be  paid,  when  poflef- 
fion  was  delivered.     In  June  following,  the  purchafer 

made 
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made  his  will ;  and  the  queftion  was,  whether  thefe 
lands  pafTed  by  it. 

Lord  Cowper  decreed  that  they  did  :  and,  upon  an 
appeal  to  Lord  Keeper  Harcouri^  it  was  argued  by 
Sir  Jofeph  Jekyll  and  Mr.  How^  that  this  decree  ought 
to  be  revcrfed.  They  took  a  diftindion  between  an 
agreement  for  the  immediate  purchafe  of  lands,  and 
fuch  an  agreement  for  the  future  purchafe  there- 
of, as  this  was.  They  agreed  that,  if  the  articles 
had  been  for  the  prefent  purchafe  of  thefe  lands,  the 
xi-endor  would  immediately  have  become  a  truflee  for 
the  purchafer,  and  then  a  devife  of  them  would  have 
been  good  in  equity.  But,  here,  the  poifeffion  was 
not  to  be  delivered  until  Michaelmas  following,  nor 
was  any  money  to  be  paid  before  that  time ;  and  then 
the  purchafer  had  no  power  to  devife  them  fooner. 

On  the  other  fide,  it  was  faid  in  fupport  of  the  de- 
cree, that  thefe  lands  were  bound  immediately  from  the 
execution  of  the  articles ;  that  the  poifefTion,  not  being 
to  be  delivered  until  a  future  time,  made  no  diiference 
in  equity.  That,  if  the  purchafer  had  died  before 
Michaelmas,  the  equity  would  have  defcended  to  the 
heir ;  and  he  might  have  brought  a  bill  againft  the 
executors,  to  compel  the  payment  of  the  purchafe- 
money  out  of  the  perfonal  eilate. 

Lord  Keeper  faid,  he  faw  no  reafon  to  vary  this  de- 

.cree :  he  thought  that  fuch  future  interefl  was  devif- 

^ble,  as  well  as  if  it  had  been  in  polft^fTion  j  that  the 

I  ^  lands 
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lands  and  money  were  mutually  bound  by  the  articles, 
iind,  therefore,  he  affirmed  the  decree. 

%  '^$.  Even  a  parol  agreement  for  the  purchafe  of 
lands,  which  is  admitted,  fo  as  to  be  binding  on  the 
parties,  notvvlthftanding  the  llatute  of  frauds,  will  veft 
fuch  an  intereft  in  the  purchafer,  as  he  may  devife  by 
his  will. 


437. 


§  36.  In  the  year  1743,  a  parol  agreement  was  Potter  v. 
made  between  j^rc^w/z  as  agent  for  Mrs.  i^'z/g-y^^'j-,  and  ^°""' 
JMr.  Potter  and  Wcjiky  as  agents  for  the  Archbilliop  of 
Canterbury,  for  the  purchafe  of  an  eflate  in  the  I/Ie  of 
Wight.  The  plan  and  particulars  of  the  edate  were 
delivered  to  Wtjiley  ;  and,  June  7th  1 744,  the  parties 
met ;  a  price  was  fixed  ;  and  it  was  agreed  by  parol, 
that  the  purchafe  fhould  be  completed  the  Chrijimas 
following.  In  'July  1744,  the  title-deeds  were  deli- 
vered to  lYcJiky,  to  abftraft,  and  deliver  to  the  pur- 
chafer's  counfcl,  which  v/as  done  in  April  1745.  The 
further  proceeding  was  interrupted  by  the  claim  of 
William  Huxley  to  part  of  the  eflate.  A  bill  was  filed  : 
and  it  was  referred  to  the  Mafler  to  inquire  into  this 
contract,  who  reported  in  February  1 746,  that  it  was 
a  beneficial  one  j  and  the  next  day,  Wejiley  received 
inftruftions  from  the  Archbifliop  to  draw  conveyances, 
which  he  did,  by  preparing  a  leafe  and  releafe  to  make 
the  Archbiihop  tenant  of  the  freehold,  for  fuffering  a 
recovery,  to  the  ufe  of  the  Archbifhop  and  his  heirs, 
and  a  deed  of  bargain  and  fale,  which  was  approved 
of  on   behalf  of  the  Archbifhop,     On   the  17th   of 

Vol.  VI.  D  September 
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September  1746,  they  were  carried  to  the  Archbifhop, 
who  returned  them  to  be  engrofled  ;  and  they  were 
aftually  engrofled  in  his  Hfetime,  but  were  not  exe- 
cuted as  intended. 

The  Archbiiliop  had  made  his  will  in  1 745  ;  and  on 
the  icth  of  April  1747,  long  after  this  agreement, 
made  a  codicil  ratifying  and  confirming  his  will.  And 
the  queflion  was,  whether  the  eftate  thus  agreed  for 
fliould  pafs  by  his  will  and  codicil  ? 

Sir  John  Stj-ange  M.  R.  faid,  one  circumftance  was 
wanting, — the  reducing  the  agreement  into  writing 
according  to  the  ftatute  of  frauds  ;  which,  if  done  in 
1 744,  the  eilate  would  certainly  be  confidered  as  the 
Archbifliop's,  in  equity,  from  that  time.  But,  though 
an  agreement  was  not  reduced  into  writing,  and  figned 
by  the  party,  yet  it  was  well  known  that,  if  confelfed 
or  in  part  carried  into  execution,  it  would  be  binding 
on  the  parties,  and  here  was  the  fuUeft  admilTion 
thereof.  And,  as  the  will  was  re-publiihed  by  the 
codicil,  it  would  pafs  this  eftate. 

%  ^y.  There  mud,  however,  be  exprefs  articles,  or 
a  pofitive  agreement,  for  the  purchafe  of  an  eflate, 
entered  into,  and  completed,  before  the  execution  of 
a  will,  otherwife  fuch  an  eftate  will  not  pafs  by  it. 

Longford  V.         §  3^.  Mr.  L'jjg ford  entered  into  articles  with  Go- 
Pitt    2  P 

Wm=.  OzQ-       vernor  Piti,  for  the  fale  of  lands  in  Cornwall.     Go- 
vernor Piit,  long  before  ihe  execution  of  the  articles, 

made 
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made  his  will :  and  the  queftion  was,  whether  the  lands 
comprifed  in  the  articles  paffed  by  the  will  ?  And  it 
was  held  that  they  did  not. 

§  39.  A  term  for  years,  purchafed  after  the  execu-   And  Terms 

tion  of  a  will,  pafles  by  it ;  becaufe  it  is  only  a  chattel   ^°'j  ^^^^l  ^^' 

real :  and  the  will,  in  this  inflance,  operates  as  a  tefla-   t^^e  Will. 

I  1     -r       .  ,        ,  n  ,        1P.Wn1s.c7f, 

ment,  and  not  as  a  devife,  either  by  cuftom  or  by   3Atk.  176. 

flatute. 
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CHAP.  IV. 


Of  Devifes  of  Copyholds, 


J  1.  CopxhvUs  Jevlfahle   by   Sur- 

remtcr  to  Ufts. 
l^.  A  Surrender  to  the  Ufe  of  a 

Will  bars  an  Intail, 
16.  j^n  equitable  lutereji  is  devif- 

ahle  Tvilhoiit  n  Surrender. 


19.  An  eauitalle  Intail  barred  Sy 

a  ^Vill. 
2 1 .  Where  a  Surrender    will  be 

fupplied. 
26.  Surrender  not  fupplied  luhert 
Freeholds  pafs. 


Sedion  i. 
A  S  the  ftatutes  of  wills  only  mention  lands  held  by 
knight  fervice,  and  in  focage,  they  do  not  ex- 
tend to  copyhold  eilates.  But  a  power  of  devifmg 
them  has  long  been  indirectly  exercifed  by  an  applica- 
tion of  the  doclrine  of  ufes,  fimilar  to  that  which  was 
anciently  reforted  to,  in  refpe£l:  to  freehold  lands ;  the 
copyholder  furrenders  his  eftate  to  the  ufe  of  his  lafl 
will,  and  then  difpofes  of  it  by  his  will,  which  operates 
as  a  declaration  of  the  ufes  of  the  furrender,  and  not 
as  a  devife  under  the  flatute  of  wills. 


Pike  V. 

White, 

3  Bro.  Rep. 

286. 


§  2.  By  the  general  cuftom  of  all  manors  every 
copyholder  has  a  right  to  furrender  his  eftate  to  the 
ufe  of  his  will  j  and  in  a  modern  cafe  it  was  held  that 
if  there  was  a  cullom  ia  a  manor  that   copyholds 

ihould 
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fhould  not  be  furrendered  to  the  ufe  of  a  will,  fuch  a 
cuflom  would  be  deemed  void. 

§  3.  An  eflate  in  remainder  or  reverfion  in  a  copy- 
hold may  be  furrendered  to  the  ufe  of  a  will,  as  well 
as  an  eftate  in  pofleflion. 


§  4.  It  was  held  in  10  J ac.  that  where  a  copyholder   g 
furrenders  his  eftate  to  the  ufe  of  his  will,  and  after- 
wards makes  a  will,  the  lands  do  not  pais  by  the  will, 
but  by  the  furrendcr ;  for  the  will  is  only  declaratoiy 
of  the  ufes  of  the  furrender. 

§  5.  Where  a  woman  furrenders  a  copyhold  to  the 
ufe  of  her  will,  and  afterwards  marries,  the  furrender 
is  fufpended  during  the  marriage  ;  and  a  devife  of  the 
copyhold  by  the  wife  is  void,  notwithftanding  that  by 
articles  previous  to  the  marriage  the  hufband  agreed 
that  fhe  fhould  have  power  to  devife. 


emaine  v. 


I  BuUi.  20G. 


Amb.  627, 


§  6.  Ann  Tbornbury,  widow,  furrendered  a  copy-  Georo-c  v. 
hold  eftate  to  the  ufe  of  her  will.  Soon  after  fhe 
married,  but  previous  thereto  fhe  entered  into  articles 
reciting  the  furrender,  and  that  the  intended  hufband 
agreed  that  fhe  fhould  have  power  to  fettle  her  eftate, 
or  to  devife  the  fame  during  coverture  without  his 
contradi6lion.  The  wife  made  her  will  reciting  her 
power  under  the  articles.  The  queftion  was  whether 
this  devife  was  good.  Lord  Ch.  Juft.  Willes  deli- 
vered the  opinion  of  the  court,  and  laid  down  thefe 
two  propofitions.  ift,  That  a  feme  covert  could  not 
make  a  will  of  lands.  2d,  That  the  furrender  by  her 
D  3  when 
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when  fole,  became  void,  or  at  leaft  was  fufpended  by 
the  marriage.     As  to  the  firfl  it  was  contrary  to  the^ 
34  and  35  Hen.  8.  tb't  a  feme  covert  ilionld  make  a 
will ;  for  by  that  fhatute  wills  made  by  fe.ne  coverts 
were  void  in  law.     But  it  was  argued  that  the  confent 
of  the  hufband,  by  the  articles,  gave  her  the  power 
of  devifmg,  though  by  law  fhe  could  not  otherwife  do 
it,  and  many  cafes  were  cited  to  prove  this  doctrine. 
But   they  were  all   cafes  of  wills  of  perfonal  eflates 
made  by  virtue  of  fuch  an  agreement.     And  there 
could  be  no  doubt  but  the  hufband  might  give   her 
a  power   to   difpofe   of  her  perfonal  eftate,    becaufe 
by  the^  marriage   he    had  the  fole   property  in  and 
power  over  it ;  but  it  was  otherwife  of  lands  of  inhe- 
ritance belonging  to  the  wife,  and  he  could  not  give 
her  fuch  a  power  to  make  a  will  in  prejudice  of  her 
heir  at  law.     Judgment  that  the  will  was  void. 

Roe  V.  Hicks,        g  7.  In  the  cafe  of  a  furrender  by  a  copyholder  to 
Tit.  10.  c.  5.     ^^^  ^^^  ^^  j^.^  ^^.j,    ^^^  ^  devife  thereof,  the  devifee 

has  no  title  till  he  is  admitted. 

§  8.  A  furrender  of  a  copyhold  to  the  ufe  of  a 
will,  only  operates  on  the  eftate  which  the  copyholder 
has  at  the  time  of  the  furrender. 


Amb.  299. 


Wardev.  S  9*    Thomas  Warde  made  his  will,    and  reciting 

Waide.  that  he  was  feifed  of  a   copyhold  eftate  (whereas  in 

faft  he  was  not)  devifed  all  his  real  eftate,  ^c.  He 
afterwards  purchafed  a  copyhold  eftate,  and  furren- 
dered  it  to  fuch  ufes  as  he  by  his  laft  will  and  tefta- 
nient  ftiould   appoint,    and  afterwards   died  without 

making 
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making  any  other  will.  Lord  Hardwicke  held  that 
the  copyhold  did  not  pafs  by  the  will,  lii,  Becaufe  the 
furrender  was  to  a  future  appointment.  2d,  Becaufe 
the  words  of  the  will  did  not  extend  to  an  after  pur- 
chafed  copyhold,  but  only  to  fuch  of  which  he  was 
feifed  at  the  time  of  makin.c:  it. 


'£> 


Joe  V. 


§  10.  It  was  refolved  in  a  modern  cafe  that  where    j^^ 
a  copyholder,  having  an  eflate  pur  autcr  vie,  furren-    ^^^'^'"'^d^ 
dered  all  his  eft  ate  in  poffeffion,  remainder,  or  ex-    63. 
pedlancy   to   the   ufe    of    his   will ;    and    afterwards 
acquired  the  fee  by  defcent,  fuch  fee  did  not  pafs  by 
the  will. 

§  II.  A  copyhold  eftate  purchafed  after  a  will  is    iinrrls  v. 

made  does  not  pafs  by  it,  unlefs  the  furrender  of  fuch    ^  ^^^J^  ^ 

copyhold  to  the  ufes   of  the  will  be  confidered  as  a    438-  note. 

.     .        r  ■  Vide  ch.  7. 

republication  of  it. 

§  1 2.  A  furrender  to  the  ufe  of  a  will  is  not  de- 
feated by  a  fubfequent  furrender,  where  there  is  no 
actual  admittance  on  fuch  fubfequent  furrender. 


§  13.  A  copyhold  eftate  was  furrendered  in   1733    Tluufl 


out  V. 


to  the  ufe  of  T/jomas  Gowcr  and  Elizabeth  his  wife,    Cunningham, 

2  Black.  R. 

for  their  lives,  remainder  to  the  heirs  and  aiTigns  of  1046. 
Thomas.  They  were  accordingly  admitted  and  Thomas 
Gower  then  furrendered  to  the  ufe  of  his  will.  Upon 
the  death  of  Elizabeth  Gower,  Thomas  in  1744  fur- 
rendered the  premifes  to  the  intent  that  the  lord  fliould 
regrant  them  to  the  ufe  of  the  faid  Thomas  and  his 
heirs,  till  his  marriage  with  Sarah  Burroughs,  and 
D  4  the^^ 
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then  to  the  ufe  of  the  faid  Thomas  and  ^arah  for  their 
refpeftive  lives,  remainder  to  the  heirs  of  their  two 
bodies,  remainder  to  the  right  heirs  of  Thomas,  No 
admiffion  was  had  by  Thmas  under  this  furrender.  In 
17^7  Thomas  Goiver  devifed  the  premifes  to  Sarah  his 
wife  for  life,  remainder  to  John  Goiver  his  youngeft 
fon  and  Martha  his  wife  for  their  lives,  and  died. 
The  queflion  was,  whether  the  will  was  good.  It  was 
argued  againfl  the  will  that  by  the  furrender  in  1744 
every  thing  pafTed  out  of  Thomas  Goiver  the  devifor, 
confequently  there  was  an  end  of  the  furrender  to  the 
ufe  of  his  will  in  1733.  And  never  having  been 
admitted,  nor  of  courfe  furrendered  to  the  ufe  of 
his  will,  in  confequence  of  the  new  limitations  in 
1744  nothing  paifed  by  the  will  of  1757.  But  the 
court  unanimoully  held  that  the  old  ufe  in  fee  granted 
to  Thomas  Goiver  in  1733  to  which  he  was  then 
admitted,  and  which  was  furrendered  to  the  ufe  of  his 
will,  was  not  taken  out  of  him  by  the  new  limitation 
and  furrender  of  1 744.  He  had  therefore  no  occafion 
to  be  re-admitted  to  it,  for  the  purpofe  of  furrender- 
ing  to  the  ufe  of  his  will,  but  fliould  be  conftrued  to 
be  in,  as  of  his  old  eftate. 

A  Surrender  §  1 4.  It  has  been  ftated  in  the  preceding  title  that 
^'\ViUbarsan  ^^^  ^^^"Y  i^'^^^ors  a  furrender  to  a  ftranger  and  his 
Jniail.  heirs,    was    fufficient   to   bar    an    intail.     This  doc- 

Tit.;37.C.  2.  r  1  J  1, 

f.  J  8.  trine   has  been  extended   to   furrenders  made  to  the 

ufe  of  the  furrenderor's  will.     And  Lord  Hardwicke 

Moore  V.         has  faid,    "  Where  a  copyholder  feifed  of  an  eftate 

Muorc,  jj  ^^j,    furrenders  to  the  ufe  of  his  will,  if  intails  by 

Anib,  2"9.  ' 

2  Vef.  Coi.      tc  the  cuftom  of  the  manor  are  not  barrable  by  reco- 

"  very 
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*'  very  or  fine,  but  by  furrender ;  in  fiich  cafe  the 
*'  furrender  to  the  ufe  of  his  will,  not  only  eile£tuates 
**  the  will,  but  operates  as  a  bar  to  the  intail.'* 

§  1 5,  The  fame  point  was  determined  by  the  Court  Carr  v. 
of  Common  Pleas,  it  being  held  by  three  judges  that  a'vcf.'goj-. 
the  intail  of  a  copyhold  was  barred  by  a  furrender  to 
the  ufe  of  a  will,  where  there  was  no  cufloni  of 
barring  intails  by  recovery  agaiiift  the  opinion  of  Lord 
Ch.  Juflice  Willesj  who  thought  that  a  recovery  was 
the  proper  mode. 

§  16.  Where  the  legal  eflate  in  a  copyhold  is  out-    An  Eqm'table 
(landing,  the  perfon  entitled  to  the  equitable  interefl   vifabk  with-" 

may  devife  it  without   a  furrender  :  for  otherwife   it    °'^^  ^  Surren- 
der. 
could  not  be  difpofed  of  by  will,  as  a  perfon  who  has    i  Vef.  4S9. 

not  the  legal  eflate,  cannot  make  a  furrender. 

5  17.  It  follows  from  this  principle  that  an  equity    King  v.  King, 
of  redemption  of  a  copyhold  may  be  devifed  without   ^^  '     ^^' 
a  furrender;  provided  the  mortgagee   has  been  ad-    ^ -liSi'o.  R.481. 
niitted.     But  a  mere  furrender  of  a  copyhold  eflate 
to  the  ufe  of  a  mortgagee,  without  admittance,  does 
not  deveft  the  legal  efcate  out  of  the  copyholder  ;  for 
he  flill  continues  tenant  to  the  lord  j  and  mufl  there- 
fore furrender  to  the  ufe  of  his  will. 

§  18.  Thus  in  a  modern  cafe  it  appeared  that  copy-    Kenebelv. 
hold  eflates  were  not  furrendered  to  the  ufe  of  a  will,    0'^,''''^°"' 

'    S  Vci.  Jun, 

but  being  in  mortgage  they  were  furrendered  to  the    30. 
ufe  of  the  mortgagees,  which  was  urged  in  anfwer  to 
the  objection  for  want  of  a  furrender  to  the  ufe  of  the 

will. 
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Doe  V. 

Wroot, 

5  Eali  11.132. 
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will.  The  mortgagees  had  not  been  admitted.  Lord 
EUm  held  clearly  that  under  thefe  circumftances  there 
mufl  be  a  furrender  by  the  mortgagor  to  the  ufe  of  his 
will. 


An  equitable 
Intail  barred 
by  a  Will. 


§  19.  A  will  alone  bars  an  intail  of  a  trufl  eflatc 
in  a  copyhold  without  a  furrender. 


Otway  V. 
Hudfon, 
3.  Vera.  583. 


Centra, 
1  H.  Black. 
R.  461. 


§  20.  A.  was  tenant  in  tail  of  the  trufl  of  a  copy- 
hold, remainder  to  J.  S.  A,  requefted  the  truflees  to 
furrender  to  him  in  tail,  which  they  refufmg,  he  « 
brought  a  bill  to  compel  them,  and  they  put  in  their 
anfwers.  Then  A,  died,  but  pending  the  fuit  he  went 
to  the  lord's  court,  and  defired  to  be  admitted  to  fur- 
render, w^hich  was  refufed,  becaufe  the  legal  eflate 
was  in  the  truflees.  Upon  which  A.  by  will  devifed  the 
premifes  to  his  w^ife,  ^c.  Lord  Cowper  decreed  the 
eflate  to  go  according  to  the  will,  there  having  been 
no  laches  in  the  teflator ;  and  having  devifed  the 
eflate  to  the  ufes  and  purpofes  in  his  will,  his  Lordfhip 
conceived  that  was  fufiicicnt  to  bar  the  intail  of  a 
trufl. 


Where  Sur- 
render will  be 
fupplied. 
Tit.  37. 
ch.  I.  f.  77. 


§21.  It  has  been  ftated  in  the  preceding  title  that 
the  Court  of  Chanceiy  will  fupply  the  furrender  of  a 
copyhold  in  favour  of  three  defcriptions  of  perfons, 
namely,  creditors,  wife,  and  children.  And  there- 
fore, if  a  perfon  devifes  a  copyhold  for  the  benefit  of 
perfons  of  this  kind,  without  furrendering  it  to  the 
ufe  of  his  will,  a  court  of  equity  will  fupply  the 
defed. 


§  21,  In 
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§  22.  In  the  cafe  of  creditors,  the  court  will  only 
fupply  a  furrender,  where  the  ether  eftates,  which 
are  Hable  to  the  payment  of  the  debts,  are  not 
fufficient. 

§  23.    A   perfon  devifed    all   his    real    eftates   to  Drake  v. 

truftees,  for  payment  of  his  debts;  and,  having  free-  ip. Wms. 

hold   and  copyhold,  he   negleded   to   fm-render  the  ^^S- 
copyholds  to  the  ufe  of  his  will. 

Upon  an  application  to  the  Court  of  Chancery,  to    Raftor  v. 
fupply  a  furrender  of  the  copyholds,  the  Lord  Chan-    lAb.  Eq.12?. 
cellor  directed  that  the  Mafler  fhould  hrfl  fee,  whether    Bixbey  v. 

Eley,  2  Bro. 

there  was  enough  without  the  copyhold,  for  payment   R.  325. 
of  the  debts. 

§  24.  In  fupplying  a  furrender  in  favour  of  a  wife.  Kettle  v. 

the  court  refpefts  the  claim  of  the  heir  at  law,  fo  far,  i  Salk.  187. 

that  it  will  not  interpofe,  if  the  heir  would  thereby  be 

left  unprovided   for.     But,    in    a   modern  cafe,    the  Chapman  v. 

court  fupplied  a  furrender  in  favour  of  a  wife,  againft  j, '   '1^'  ^  o 

a  diftant  heir  not  provided  for  by  the  tejR:ator,  though 

provided  for  aliunde.     And,  in  another  cafe,  the  want  Hills  v. 

of  a  furrender  was  fupplied   In   favour   of  a  widow   ^°"'"^°"' 
^■^  5  Vef,  Jua. 

againft:  co-heirefTes,  daughters  of  the  devifor,  and  557- 
infant  grand-daughters ^  by  deceafed  daughters;'  the 
Chancellor  being  of  opinion,  that  the  court  is  to 
look  only  to  the  obje6t,  not  to  the  circumftances 
of  the  parties  ;  as,  whether  the  heir  has  a  provifion 
or  not. 


S  25.  With 
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5  25.  With  refpecl  to  younger  children,  there 
have  been  various  opinions  as  to  the  circumflances, 
under  which  the  court  ought  to  interfere.  And  it  was 
Rofs  V.  Rofs  formerly  held,  that  the  court  would  not  fupply  a  fur- 
render  in  favour  of  younger  children,  where  the  heir 
would  thereby  be  difinherited ;  or  the  younger  chil- 
dren put  in  a  better  fituation  than  the  eldeft  fon.  It 
was  afterwards  laid  down  that,  if  the  heir  was  pro- 
vided for,  though  not  by  the  teftator,  but  aliundey  a 
furrender  would  be  fupplied  in  favour  of  the  younger 
children ;  and  that  the  court  would  not  enquire  into 
the  quantum  of  the  provifion ;  and  that  a  younger 
child  being  put  in  a  better  condition  than  the  elder 
was  no  objection. 


1  Ab.  Eq 
124. 


Pike  V. 
White, 
3  Bro.  R. 

229. 


Rumbold  V. 
Rumbold, 
5  Vef.  Jun. 
6s. 


A  Snrrcnder 
not  fupplied 
where  Free- 
holds pafd. 


§  26.  Where  there  is  a  general  devife,  equally  ap- 
plicable to  freehold  and  copyhold  eftates,  and  the 
teftator  has  freehold  eftates  to  fatisfy  the  words, 
of  the  will,  a  court  of  equity  will  not  fupply  a  fur- 
render. 


Rofs  V.  Rofs, 
1  Ab.Eq. 
124. 


Bullock  V. 
Eullock, 
2  Ab.  Eq. 
231. 

Challis  V. 
Cafborne, 
Free,  in  Cha. 
408. 


§  27.  A  perfon,  feifed  of  freehold  and  copyhold 
lands  in  Bereford,  devifed  all  his  lands  in]  Bereford 
to  his  wife  and  her  heirs,  without  having  furren- 
dered  the  copyhold  to  the  ufe  of  his  will.  The 
court  refufed  to  fupply  the  want  of  a  furrender,  be- 
caufe  the  words  of  the  devife  were  fatisfied  by  the 
freehold  lands,  which  pafled  by  the  will  5  and  it 
was  not  certain  that  the  teftator  intended  to  give  the 
copyholds. 

§  28.  A  perfon 
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e  28.    A  perfon   having   freehold    and    copyhold    Eyas  v,  Byas, 
eftates,  devifed  all  the  reft  and   refidiie  of  his  eflate  to 
his  wife,  in  fee ;  but  did  not  furrender  his  copyholds 
to  the  ufe  of  his  will.     The  widow  infilled,  that  equity 
ouo-ht  to  fupply  a  furrender  of  the  copyhold. 

Sir  John  Strange,  M.  R.  faid,  "  There  is  no  cafe, 
*'  where  there  is  freehold  as  well  as  copyhold,  and 
**  no  notice  taken  of  the  copyhold  in  the  will,  that 
*'  the  court  has  fupplied  the  want  of  a  furrender ; 
"  where  copyhold  lands  are  devifed  exprefsly  to  wife, 
"  children,  or  for  creditors,  nothing  pafles  in  point 
**  of  law  for  want  of  a  furrender.  However,  a  court 
"  of  equity  fupplies  it  in  thefe  favourable  inftances, 
"  for  the  purpofes  of  the  will,  but  not  for  others, 
*'  which  is  on  the  plain  declaration  of  the  ttftator,  by 
"  exprefsly  naming  copyhold  eftates.  If  he  had  none 
"  but  copyholds,  all  my  real  ejiate  would  have  been 
•*'  fufficient  to  pafs  the  copyhold,  though  no  furrender 
"  had  been  made  to  the  ufe  of  the  will ;  but  the 
*'  general  heir  at  law,  or  heir  by  particular  cuftom,' 
*'  has  always  been  fo  favoured  as  not  to  be  difinhe- 
"  rited  by  implication  or  inference  from  the  particular 
"  wording  of  the  will.  The  cafes,  that  have  been, 
"  have  turned  on  the  conftruclion  of  thefe  words, 
"  upon  the  queftion  of  fa6t,  whether  the  teftator  had 
"  what  would  anfwer  the  words  of  his  will,  on  which 
*'  the  words  would  operate  ?  Then  the  furrender 
"  ihould  not  be  fupplied,  as  was  the  cafe  before  Lord 
"  Talbot  in  1735,  and  the  cafe  of  Bethkm  hofpital, 
**  10  June  1736,  that  all  ?ny  lands  would  not  pafs 

**  copyhold 
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"  copyhold  lands  not  furrendered,  if  there  were  other 

*'  lands  to  fatisfy  it.     But,  if  furrendered,  that  will 

*'  explain  the  general  words  and  pafs  it ;    there  is 

"  that,  which  would  come  within  the  defcription  of 

^     1^  ^  "  real  eflate.     Then,  without  furrender  to  the  ufe  of 

Gurney,         ««  the  will,  or  mention  of  copyhold,  the  court  will 
5  Vef.  Jun.  ,      .    r  1     t.  •    »> 

559.  «'  not  take  it  from  the  heir." 
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Se£tion  i. 

A  S  the  ftatutes  of  wills  did  not  require  any  precife 

form  or  ceremony  in  a  devife  of  lands,  but  only 

that  it  fhould  be  in  writing,  and,  as  lands  devifable  by 

cufliom  would  pafs  by  a  will  made  by  parol  only,  an 

infinite  number  of  frauds  were  thereby  committed.    To 

prevent  thefe,  it  was  enaded  by  the  (tatute  29  Cha.  2. 

c.  3.  f.  5.  "  That  all  devifes  and  bequefls  of  any  lands 

"  or  tenements  devifable,  either  by  force  of  the  ftatute 

ti  "  of 


Statute  of 
Frauds. 
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"  of  wills,  or  by  this  ftatute,  or  by  force  of  the  cuf^ 

"  torn  of  Kent,  or  the  cuflom  of  any  borough,  or  any 

'*  other  particular  cuflom,  fhall  be  in  writing,  and 

*'  figned  by  the  party  fo  devifing  the  fame,  or  by  fome 

"  other  perfon  in  his  prefence  and  by  his  direftions, 

"  and  fhall  be  attefled  and  fubfcribed  in  the  prefence 

*'  of  the  devifor  by  three  or  four  credible  witnelTes,  or 

"  elfe  they  fhall  be  utterly  void  and  of  none  effect." 

Whr.t  is  re-  §  2.  In  confequence  of  this  flatute,  the  following 

tbi" Statute  circumilances  are  now  abfolutely  necefTary  to  the  va-* 
lidity  of  a  devife.  ifl.  That  it  be  written.  2d,  That 
it  be  figned  by  the  party  himfelf,  or  by  fome  other  in 
his  prefence,  and  by  his  exprefs  diredions.  3d,  That 
it  be  attefted  by  three  witnelTes  in  the  prefence  of  the 
teftator. 

Writing  §  3*  ^  devife  of  lands  and  tenements  ttiufl  be  re- 

duced Into  writing  in  the  lifetime  of  the  devifor ;  for 
it  is  not  fufficient  that  it  be  put  into  writing  after  his 
death,  being  fir  It  declared  by  words  only  5  for  then  it 
is  but  a  nuncupative  will. 

§  4.  It  is  not  material  on  what  matter  or  fluff,  whe-> 
ther  paper  or  parchment,  or  in  what  language,  whether 
Englijh,  Latin,  French,  '<5'c.  or  in  what  kind  of  hand- 
wridng  or  character  a  devife  is  written,  fo  that  it  be 
fair  and  legible,  and  the  meaning  be  fuificiently  ap- 
parent. Neither  is  it  material,  whether  it  be  written 
at  large,  or  by  notes  ufual  or  unufual ;  or  whether 
{urns  of  money  given  be  expreffed  at  full  length  or  in 
t2  figures. 
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figures,  provided  it  be  free  from  all  doubt  and  am- 
biguity. 

§  5.  Thus,  where  a  bill,  in  which  legacies  charged   jviafters  ▼. 
on  lands  were  written  in  figures,  was  fcarcely  legible,     p  ^"' 
it  was  referred  to  a  mafler  to  examine  and  fee  what 
thofe  legacies  were,  and  he  was  directed  to  call  to  his 
alTiflance  perfons  fkilled  in  the  art  of  writing. 

§  6.  A  will  may  be  written  at  feveral  times,  and  on 
feveral  fheets  of  paper  unconne6ted  with  each  other  ; 
although  the  proper  mode,  where  a  will  is  written  on 
feveral  fheets  of  paper,  is,  to  join  them  together  by 
means  of  a  piece  of  tape  fealed. 

§  7.  The  next  circumftance  neceflfary  to  the  validity  SiVnin^ 
of  a  devife  of  lands,  is,  that  it  be  figned  by  the  tefla- 
tor,  or  by  fome  other  perfon  in  his  prefence,  and  by 
his  direction.  The  latter  part  of  this  claufe  was  in- 
fer ted  for  the  benefit  of  thofe  perfons,  who,  from  fick- 
nefs,  or  fome  other  misfortune,  are  incapable  of  writ- 
ing their  names,  or  making  their  marks. 

Where  a  will  Is  written  on  feveral  fheets  of  paper,  it 
is  the  ufual  practice  for  the  teftator  to  fign.each  of 
them. 

§  8.  Signing  was  chofen  rather  than  fealing  and  de-    ^.,,    ^     , 
livery,  which  are  the  folemnities  required  in  deeds,    261. 
becaufe  feals,  which  were  formerly  a  great  mark  of 
diflin£tion  in  families,  were  much  difufed  when  this 

Vol.  VL  E  ftatute 
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ftatute  was  made,  and  people  fealed  with  any  feal ;  fo 
that  figning,  as  ufed  in  the  civil  law,  was  preferred. 

§  9.  If  the  teflator*s  name  be  written  by  himfelf  in 
any  part  of  the  will,  either  at  the  beginning  or  the 
end,  it  will  be  confidered  as  a  fufficient  figning  within 
the  flatute. 

Lemayne  v.  §  I  o.  A  perfon  wrote  his  will  with  his  own  hand, 

.3  Lev.'  I.  beginning  thus  :  "  I  John  Stanley  make   this  my  lafl 

"  will  and  teftament,"  and  put  his  feal,  but  did  not 
fubfcribe  his  name  to  it.  This  was  adjudged  to  be  a 
good  will,  for,  being  written  by  himfelf,  and  his  name 
in  the  will,  it  was  a  fufficient  figning  within  the  flatute, 
which  does  not  appoint  where  the  wil!  fhall  be  figned, 
at  the  top,  bottom,  or  margin  ;  and,  therefore,  a  fign- 
ing in  any  part  was  fufficient.  And  three  of  the  judges 
were  of  opinion,  that  the  putting  his  feal  had,  of  itfelf, 
been  a  fufficient  figning  within  the  flatute  of  frauds  ; 
iox  fignum  was  no  more  than  a  mark  that  it  was  his 
will. 

§  1 1.  The  pofition  laid  down  In  the  preceding  cafe, 
that  fealing  a  will  is  a  fufficient  figning  within  the  fla- 
tute  of  frauds,  is   very   doubtful ;    for,  although  Sir 

Vr^rneford,      yohn  Strange  reports,  that  in  13  Geo.  i.  on  an  iffue 

2  Sua.  764.  '  direfted  out  of  Chancery  devifavit  vel  non,  the  Chief 
Juflice  ruled,  that  fealing  a  will,  was  a  figning  within 

5^muh  V.  ^^^  flatute  of  frauds,  yet,  in  a  fubfequent  cafe,  2^Geo.  2. 

Evans  iWilf.  it  v/as  faid  by  Lord  Chief  Baron  Parker,  Baron  Clive, 
and  Baron  Smytbe,  (abfent  Legge),  that  the  opinion 
advanced  in  3  Lev,  1 .  that  fealing  was  a  fufficient  fign- 

15  ings 
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Ing,  was  a  flrange  dodrine  ;  for,  if  it  were  fo,  it 
Would  be  very  eafy  for  a  perfon  to  forge  any  man's 
will,  by  only  forging  the  names  of  any  three  obfcure 
dead  perfons,  as  there  would  be  no  occafion  to  forge  2  Vcf.  459. 
the  teftator's  name.  And  the  Barons  faid,  if  the  fame 
ihould  come  in  queftion  again;  they  fhould  not  hold 
that  fealing  a  will  only,  was  a  fufficient  figning  within 
the  flatute. 

§  12.  The  want  of  figning  all  the  fheets  of  a  will 
cannot  be  fupplied  j  fo  that,  although  the  devifor 
Ihould  intend  to  iign,  but  becomes  incapable  of  doing 
it  by  ficknefs,  fuch  a  will  cannot  take  effect. 


5  13.  A  will  was  prepared  and  written  on  five  fheets    Rfgkt  v. 

'"rice, 
oug.  24!. 


of  paper,  and  a  feal  affixed  to  the  lail,  and  alfo  the   -^^'^^' 


form  and  atteftation  written  on  it.  The  will  was  then 
read  over  to  the  teflator  in  the  prefence  of  three 
witnefies,  who  afterwards  fubfcribed  it  j  and  the  tefla- 
tor fet  his  mark  to  the  two  firfl  fheets  in  their  prefence, 
and  attempted  to  fet  it  to  the  third,  but  being  unable 
from  the  weaknefs  of  his  hand,  he  faid  I  cannot  do  it, 
but  it  is  my  will.  After  this,  the  three  witnefTes  went 
away,  being  defired  to  come  again.  The  teilator  died 
without  fetting  his  mark  to  the  three  lafl  fheets.  Lord 
Mamjield  faid,  that  the  will  was  not  duly  executed, 
for,  when  the  teflator  figned  the  two  firft  fheets,  he 
had  an  intention  of  figning  the  other  fheets,  but  was 
not  able ;  he,  therefore,  did  not  mean  the  fignature 
of  the  two  firfl  fheets  as  a  fignature  of  the  whole  will. 
There  never  was  a  figning  of  the  whole.  The  court, 
to  be  fure,  would  lean  in  fupport  of  a  fair  will,  and 

£  2  xiot 
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not  defeat  it  for  a  flip  in  form,  where  the  meaning  of 
the  ftatute  had  been  complied  with.  Adjudged,  that 
the  will  was  not  duly  executed. 

Atteftationby        §  14.  The  third  circumfliance  required  by  the  fta- 

wVitiiciTcs  • 

tute  of  frauds  is,  thar  a  will  fliall  be  attefted  and  fub- 
fcribed  in  the  prefence  of  the  teflator,  by  three  or  four 
GUb.  Rep.       credible  witnefTes.     And  the  ftatute,  in  this  inftance, 
*^'*  adopts  the  mode  prefcribed  by  the  civil  law,  in  tejia- 

mentis  folemnibus  ;  not  as  laid  down  in  ^njlinian*s  In,' 
Jiitiites,  but  as  reformed  by  the  code  in  the  Novels. 
And  the  evil  meant  to  be  remedied  by  the  frame rs  of 
the  ftatute  of  frauds,  was,  the  fecret  and  private  man- 
ner in  which  wills  were  formerly  executed, 

§13.  Where  the  teftator  owns  his  handwriting  be- 
fore the  witnefTes;  it  is  fufficient,  though  they  do  not 

^  P.  Wms.        f^^  ^™  ^^g^  ^^s  name.     And  in  the  cafe  of  Stonehoufe  v. 

^^'^'  Evelyn,  in  proving  a  will  difpofmg  of  real  eftates,  the 

proof  was  full,  that  the  three  fubfcribing  witnelTes  did 
fubfcribe  their  names  in  the  prefence  of  the  teftatrix  ; 
but  one  of  them  fald,  he  did  not  fee  the  teftatrix  fign, 
but  that  ftie  owned,  at  the  fame  time  that  the  witnelTes 
fubfcribed,  that  the  name  figned  to  the  will  was  her  own 
handwriting,  which  his  Honour,  (Sir  Jofeph  Jekyll)^ 
held,  without  all  doubt,  to  be  fufficient. 


Gravfonv.  §  i^'  ^^  ^  t)ill  to  eftablifh  a  will  againft  an  heir  "at 

law,  he,  by  his  anfwer,  made  a  d^ 
the  witnelTes  did  not  fee  the  teftat 
good  atteftation  within  the  ftatute. 


Atkinfon,        j^^^  he,  by  his  anfwer,  made  a  doubt  whether,  as  all 
the  witneftes  did  not  fee  the  teftator  fign,  this  was  a 


Lord* 
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Lord  Hardwicke. — "  This  has  been  vexata  quejiio  a 
*'   git-af  while,  whether,  to  make  a  will   effedual   ac- 
*'  cording  to  the  ftatute,  the  figning  of  the  teflator 
*'  thereto  fliould  oe  in  the  prefence  of  all,  or,  indeed, 
*'  of  any  of  the  witnefles  ;  or,  whether  the  teftalor's 
"   acknowledging  the  handwriting  to  that  will  to  be  his, 
"  is  not  fufFicient  ?     It  is  infiiced,  that   the  word  at- 
"  teiled  fuperadded   to  fubfcribed,  imports   they  {hall 
"  be  vvitnelTes  to  the  very  act  and  fa&um  of  figning, 
**  aud  that  the  teflator's  acknowledging  that  ad:  to 
*'  have  been  done  by  him,  and  that  it  is  his  handwrit- 
*'  ing,  is  not  fufficient  to  enable  them  to  atteft,  that  is, 
*'  it  mud  be  an  atteftation  of  the  thing  itfelf,  not  of 
"  the  acknowledgement.     To  be  fure,  it  muft  be  an 
"  atteftation  of  the  thing  in  fome  fenfe  ;  but  the  qiief- 
"  tion  is,  if  they  atteft  upon  the  acknowledgement  of 
"  the  teftator  that  it  is  his  handwriting,  whether  that 
*'  is  not  an  atteftation  of  the  act :  and  whether  it  is 
*'  not  to  be  conftrued  as  agreeable  to  the  rules  of  law 
"  and  evidence,  as  all  other  atteftation  and  figning 
"  might  be  proved  ?     At  the  time  of  making  the  a£b 
"  of  parliament,  and  ever  llnce,  if  a  bond  or  deed  is 
"  executed  by  the  perfon  who  figns  it,  afterwards  the 
*'  witnefles  are  called  in,  and  before  thofe  witnefles  he 
"  acknowledges  it  to  be  his  hand,  that  is  always  con- 
*'  fidered  to   be  a   figning  by  the  perfon  executing, 
"  and  is  an  atteftation  of  it  by  them.     The  cafe  of  Ante  f.  io» 
*'  Lemayne  v.  Stanley    is    an    exprefs   authority,     and 
"  muft   have   been   by  an   acknowledgement  of  the 
*'  teftator's   hand.     No   anfwer  can   be  given  to  it, 
"  but  a  prefumption  that  the  teftator  might  write  the 
*^  will  in  the  prefence  of  the  three  witnefles,  but  this 
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"  is  not  a  natural  prefumption  ;  for,  if  the  faft  was 
"  fo,  it  would  have  been  found  by  the  jury,  as  it 
*'  would  have  put  it  out  of  all  doubt.  Therefore,  on 
**  the  penning  of  the  a6l,  and  the  authorities,  my  opi-e 
*'  nion  is,  that  this  will  is  well  executed :  but,  being 
<'  a  queflion  of  law,  if  the  heir  infifts  on  having  it 
*'  tried,  I  will  direft  a  trial."  Atrial  was  accordingly 
direded, 

§  1 7.  The  dodlrine  here  laid  down,  was  foon  after 
ElKsv,  Smith,  fully  confirmed  by  a  determination  of  Lord  Hardwicke, 
iVef  Jun.  10.   ^^j^^^^  ^^  g.^  y^^^^  Strange,  Lord  Chief  Juflice  mV/^j, 

and  Lord  Chief  Baron  Pai-ka-,  m  which,  it  was  un- 
animoufly  refolved,  that  the  declaration  of  a  teftator, 
before  three  witneiTes,  that  a  paper  was  his  will,  was 
equivalent  to  figning  it  before  them,  and  conflituted  a 
good  will  within  the  fifth  feclion  of  the  flatute  of  frauds. 
Lord  Hardickke  arid  Lord  Chief  Juftice  Willes  obferved, 
that  if,  in  a  cafe  of  feparate  atteftation,  the  teftator 
Vide  I  Vtf.  aftually  figns  the  will  each  time,  it  is  bad,  becaufe  there 
Jun.  17".  are  three  feparate  executions,  and  no  one  good  with, 
in  the  flatute. 

Harrifon  v/         §  i8.  It  has  been  determined  in  a  late  cafe,  that  an 
SvCf.  Jmi-       atteftation  of  a  devife,  by   the  witnefles  fetting  their 
185.  Id.  5C4.  jn^i-i^s  to   the  will,  was   good  wiLhin   the   flatute   of 
frauds. 

Wills  and  Co-       §  19.  Every  will,  and  every  codicil,  mud  be  fepa- 
dicils  nu.ft  be  ^^^^1    attefted  by  three  witneffes ;  for  the  atteflation  of 

leparaieJy  at-  -^  •'  .  .        ^ 

.  tcited.  two  witnefles  to  a  will,  and  of  a  third  witnefs  to  a 

codicil,  annexed  to  that  will,  is  not  fufficient.     Nor 
can  the  atteflation  of  a  codicil  operate  in  any  cafe  as 

thq 
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the  atteflation  of  a  will,  to  whish  it  is  declared  to  be 
annexed. 

§  20.  A  perfon  made  his  will  in  writing,  by  which  Lea  v.  Libb, 
he  devifed  lands,  and  fealed  and  publifhed  it  in  the  j^^^^"^ '^^^^' 
prefence  of  two  witnefTes  only,  who  fubfcribed  it  in 
his  prefencc.  A  year  after,  he  caufed  another  writing 
to  be  prepared,  which  recited  that  he  had  made  his 
will,  and  confirmed  it  in  all  things,  and  faid, — "  And 
"  my  will  is,  that  this  codicil  be  taken  to  be  of  force, 
"  and  part  of  my  will."  Ic  was  found,  that  the  co- 
dicil was  figned  by  two  witnefles,  one  of  whom  was 
witnefs  to  the  will,  the  other  not ;  and  it  was  further 
found,  that  this  codicil  was  diftinO:  from,  and  not  an- 
nexed to  the  will.  Lord  Chief  Juftice  Holt  delivered 
the  opinion  of  the  court,  that  this  will  was  not  duly 
attefted  according  to  the  flatute,  for  it  had  not  three 
witnelTes,  nor  was  the  codicil  fufficient  to  pafs  lands. 

§  2 1 .  A  perfon  devifed  freehold  lands  to  a  college,   Att.  General 
by  a  will  written  in  his  own  hand,  but  not  attefted  by   Qjf^f 'J^'^'* 
any  v/itnefs.     The  teflator  afterwards  made  a  codicil, 
attefted  by  four  v/itneffes,  wherein  he  recited  his  will. 
It  was  determined,  that  the  atteflation  of  the  codicil 
could  not  operate  fo  as  to  render  the  will  vali'd  ;   for   '^'"ipHrafe  v. 

^  Lauiuown, 

the  codicil  might  be  executed  in  another  place,  and  cited  1  Com. 
the  witnelTes  might  not  either  fee  or  know  any  thing      '^^'  ^  '^' 
of  the  will. 

§  22.  But  if  a  will  be  made  at  feveral  times,  al- 
though the  parts  be  diftinft  and  feparately  figned  by 
the  teflator,  yet,  if  it  appear  from  circumflances,  to 

E  4  have 
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have  been  the  intention  of  the  teftator,  that  both  in? 
ftruments  lliould  conflitute  but  one  will,  and  not  ope^ 
rate  as  a  will  and  a  codicil,  an  atteftation  of  the  laft 
part  by  three  witneffes  will  amount  to  an  atteftation  of 
the  whole. 

Carlton  V.  §  23.  yoJm  Grijjin^  on  the  7d  May  1752,  wrote 

Gnftin.  upon  a  fheet  of  paper  with  his  own  hand  as  follows : 

^'  Know  all  men  by  thefe  prefents,  that  I  'John  Griffin 
"  make  the  afore-mentioned  my  laft-v/ill  and  tefta- 
^'  ment ;"  he  then  proceeded  to  give  two  freehold 
houfes,  and  fubfcribed  it,  but  there  was  no  witnefs. 
In  January  1754?  he  wrote  on  the  fame  fheet  of  paper 
the  following  words :  "  Pvlemorandum.r — Whereas  I 
*'  have  laid  out,  Iffc.  on  a  lighter,  £ff^.  and  the  barge 
*'  called  the  Lejiion,  Iffc.  all  fhail  be  at  my  wife's  dif- 
*'  pofal,  and  this  not  to  difannul  any  of  the  former 
*'  part  made  by  me  the  2d  oi  May  lyS'^i  except  that 
*'  my  v/ife  fhall  not  be  liable  to  pay  to  my  fon  John, 
*'  (^c.  Witnefs  my  hand,  J.  Griffin.''*  The  will  was 
written  on  the  firft  and  fecond  fides  of  a  fheet  of  paper, 
r.nd  the  memorandum  was  begun  either  upon  the  en4 
of  the  fecond,  or  the  beginning  of  the  third,  and  writ- 
ten upon  the  third  fide.  And  all  the  fecond  writing 
related  only  to  the  perfonal  eftate.  The  teftator  fub~ 
fcribed  this  in  the  prefence  of  three  witneffes,  and 
then  he  took  the  faid  fheet  of  paper  in  his  hand,  and 
declared  it  to  be  his  laft -will  and  teftament  in  the  pre- 
fence of  the  faid  three  witneffes,  and  then  delivered  it 
to  them,  and  defired  they  would  atteft  and  fubfcribe  it 
in  his    prefence,  which   they  accordingly  did.     The 

queftion 
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queftion  was,  whether  this  will  was  duly  attefted  ac- 
cording to  the  ftatute  of  frauds. 

Lord  Marmfeld  fald,  the  cafe  was  accurately  ftated, 
for  it  was  not  dated  to  be  either  a  will  or  a  codicil,  but 
a  fheet  of  paper  written,  ^c.  At  firft,  in  1751,  the 
teflator  did  not  know  that  any  witneffes  were  neceflary. 
In  1754,  he  had  found  they  were  necefTary;  then  he 
made  a  fubfequent  difpofition,  which  was  a  memoran- 
duhi  to  be  added  to  it.  But  he  did  not  call  it  a  codicil, 
nor  did  the  cafe  ftate  it  to  be  fo  ;  he  plainly  confidered 
the  whole  as  one  entire  difpofition  ;  and  he  exprefsly 
declared  in  the  latter,  that  he  did  not  thereby  mean  to 
difannul  any  part  of  the  former  devife  or  difpofitions. 
There  is  not  a  tittle  in  the  latter  that  relates  to  the  real 
eftate,  therefore,  the  only  intent  of  having  the  three 
witneffes  was,  and  muft  be,  to  authenticate  the  former. 
Then  the  publication  of  it  was,  as  of  a  will,  he  took  up 
the  iheet  of  paper  and  faid,  it  is  my  will,  and  certainly 
he  did  not  mean  a  part  of  it  only,  but  the  whole  of  it ; 
and  he  defired  them  to  attefl  it :  all  this  mufl  relate  to 
the  whole  that  was  written  on  the  paper.  Adjudged, 
that  the  will  was  duly  attefted. 

5  24.  The  witneffes  ought  to  fee  the  whole  will,  for  ThcWIt- 
if  they  only  fee  the  laft  fheet,  on  which  they  fubfcribe  fee  the  vvhole 
their  names,  it  is  doubtful  whether  that  be  fufficient.  ^'^'' 
But  the  prefumption  is,  that  all  the  fheets  on  which  a 
will  is  written,  is  in  the  room  where  the  witneffes  attefl, 
vnlefs  the  contrary  be  proved, 

S  25-  Sir 
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Bond  V.  S^-a-         §  25.  Sir  Thomas  Chltty  made  his  will,  confifhing  of 

3  Burr  \"nx    two  Iheets  of  paper,  all  in  his  own  handwriting,  and 

1  Black.  R.     figned  his  name  at  the  bottom  of  each  page.     The 

407, 

fentences  and  words  were  fo  conneded  from  the  bot- 
tom of  each  page  to  the  top  of  the  next,  and  particu- 
larly from  the  fourth  fide  of  the  firft  Iheet,  to  the  hrft 
fide  of  the  fecond  fheet,  that  they  were  imperfeft  and 
nonfenfical  if  read  apart,  but  clear  and  intelligible 
V^hen  read  together.  He  alfo  made  a  codicil  in  like 
manner  on  a  fingle  fheet.  The  teftator  then  called  in 
Francis  Harding^  fhewed  him  both  fheets  of  the  will, 
and  his  fignature  to  every  page ;  told  him  that  was  his 
will,  and  alfo  fhewed  him  the  codicil,  and  defired  him 
to  attefl  both,  which  he  did  on  the  lafl  fheet  of  the 
will,  and  on  the  codicil,  in  the  prefence  of  the  telta- 
tor,  and  then  left  the  room,  yobn  Vaughan  and  John 
Leyland  came  in  immediately  afterwards  ;  the  teflator 
fhewed  them  the  codicil,  and  the  lafl  fheet  of  the  will, 
and  fealed  them  in  their  prefence  5  took  each  of  them 
up,  and  feverally  delivered  them  as  his  a6l  and  deed. 
Thefe  witneffcs  then  attefled  the  fame  in  the  teflator*s 
prefence,  but  never  faw  the  firft  fheet  of  the  will,  nor 
was  it  produced  to  them  ;  nor  was  the  fame,  or  any 
other  paper,  on  the  table.  After  the  teltator*s  death, 
both  fheets  of  paper  were  found  in  his  bureau,  not 
pinned  together,  but  wrapped  up  together  with  the 
codicil  in  one  piece  of  paper.  The  queilion  was,  whe- 
ther the  will  was  duly  attefled  according  to  the  flatute 
of  frauds.  The  cafe  was  feveral  times  argued  before 
all  the  Judges  in  the  Exchequer  Chamber,  and  Lord 
Mansfield  acquainted  the  Bar,  that  there  had  been  a 
conference  amongfl  all  the  Judges,  except  Mr.  Baron 

Adami^ 
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Adams,  who  was  out  of  town,  upon  this  cafe,  which 
was  an  amicable  fuit,  to  try  the  real  merits  of  the 
queflion.  It  occurred  to  the  Judges,  that  the  way  in 
which  the  parties  had  put  the  cafe,  did  not  go  to  the 
whole  merits  ;  becaufe,  if  the  firfl  fliect  was  in  the 
room  at  the  time  when  the  latter  flieet  was  executed 
and  attefted,  there  would  remain  no  doubt  of  its  being 
a  good  \vill,  and  a  good  atteftation  of  the  whole  will  ; 
but  if  the  firfl  flieet  was  not  then  in  the  room,  a  doubt 
might  arife  whether  it  was,  or  was  not,  a  good  attefta- 
tion  as  to  the  real  eflate.  However,  no  opinion  was 
given  or  formed  by  the  Judges  upon  fuch  doubt  which 
might  fo  arife,  if  it  fhould  appear  that  in  facl  the  firfl 
flieet  was  not  then  in  the  room.  A  will,  properly  at- 
tefted,  may,  by  reference  to  another  inflrument,  efla- 
bliOi  particular  claufes  fo  afcertained  by  a  clear  refe- 
rence, as  flrongly  as  if  the  claufes  fo  referred  to  had 
been  repeated  in  the  will  verbatim ;  and  there  were    Aclierler  t. 

references  in  this  will  from  one  part  to  another.     Every    y*^'"®"* 

-'     Com.  Rep. 
prefumption  ought  to  be  made  by  a  jury  in  favour  of  381. 

fuch  a  will,  when  there  was  no  doubt  of  the  teflator*s 

intention.      It  was  not   neccffary   that   the   wltneffes 

fhould  attefl  in  the  prefence  of  each  other,  or  that  the 

teflator  fliould  declare  the  inflrument  he  executed  to 

be  his  will ;  or  that  the  witneffes  fliould  attefl  every 

page,  folio,  or  flieet ;  or  that  they  fhould  know  the 

contents ;  or  that  each  folio,  page,  or  fheet,  fhould  be 

particularly  fliewn  to  them.     This  had  been  fettled. 

But  the  fiift,  whether  the  firfl  fheet  of  the  will  was, 

or  was  not  in  the  room,  at  the  time  of  the  executing 

and  attefling  the  latter,  might  be  material  to  be  known. 

If  if  was,  the  jury  ought  to  find  for  the  will  generally ; 

find 
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and  they  ought  to  find  all  things  favourable  to  the  will. 
If  it  was  doubtful,  whether  the  firft  fheet  was  then  in 
the  room  or  not,  they  all  thought  the  circumftances 
fufficient  to  prefume  that  it  was  in  the  room,  and  that 
the  jury  ought  to  be  fo  direfted.  But,  upon  a  fpe- 
cial  verdid,  nothing  could  be  prefumed ;  therefore, 
they  were  all  of  opinion,  that  it  ought  to  be  tried  over 
again.  And  if  the  jury  Ihould  be  of  opinion  that  it 
was  then  in  the  room,  they  ought  to  find  for  the  will 
generally ;  and  they  ought  to  prefume,  from  the  cir- 
cumftances proved,  that  the  will  was  in  the  room. 

iind  mud  §  26.  The  flatute  exprefsly  requires  that   the  wit- 

acteft  m  the      j^q^q^  fliould  atteft,  and  fubfcribe  the  will,  in  the  pre- 
jhe  Ttftator.    fence  of  the  teftator,  left  another  will  ftiould  be  ob- 
truded inftead  of  the  real  one. 

Broderickv.         §  27*  Thus,  where  a  perfon  fubfcribed  his  will  In 

Erodenck,       ^^  prefence  of  three  witnefles,  who,  for  the  eafe  of 
I  P.  Wms.  * 

?39.  the  teftator,  went  down  into  another  room  and  fub- 

fcribed it  there,  it  was  held  to  be  void. 

§  28.  But  if  there  be  a  pofTibility  of  the  teftator's 
feeing  the  witnefs  atteft,  it  will  be  fuQicient,  unlefs  the 
contrary  is  proved, 

Slilrcs  V.  §  29.  A  teftator  defired  the  witnefles  to  go  into  an= 

s'lf 'S!'^         *^*^^  ^°°"'^'  ^^^^^  y^^^^  diftant,  to  atteft  his  will,  in 

1  Ld.  Raym,    which  there  was  a  window  broken,  through  which  the 

^°^'  teftator  might  fee  them,  and  it  was  held,  that  this  will 

was  well  attefted  according  to  the  ftatute ;  for  it  was 

fufficient  that  the  teftator  might  fee  the  witnefles,  and 

12  not 
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not  neceffary  that  he  fhould  adually  fee  them  ;  for,  in 
that  cafe,  if  a  man  Ihould  turn  his  back,  or  look  an- 
other way,  it  would  vitiate  the  will :  fo  if  the  teflator 
being  fick  Ihould  be  in  bed,  with  the  curtains  clofe. 

§  30.  There  were  four  witneiTes  to  a  will,  one  of  Longford  t. 
whom  was  gone  beyond  fea  ;  two  of  them  fwore  that   -^j^s.  740. 
they  faw  the  will  executed  by  the  teflator,  and  that  they 
fubfcribed  the  fame  in  her  prefence ;  the  third  fwore 
that  he   fubfcribed  the  will  as  a  witnefs  in  the   fame 
room,  and   at   the   requeft   of  the  teflatrix.      Lord 
Cowper  doubted  as  to  the  proof  of  the  execution  of 
the  will.     And  the  matter  coming  on  again  before  Lord 
Macclesfield^  he  obferved,   ift,  That  the  proper  way  of 
examining  a  witnefs  to  prove  a  will  of  land,  was,  that 
the  witnefs  fhould  not  only  prove  the  execution  of  the 
will  by  the  teflator,  and  his  own  fubfcribing   it,  but 
likewife,  that  the  refl  of  the  witnefTes  fubfcribed  their 
names  in  the  prefence  of  the  teftator ;  and  then  one 
witnefs  proves  the  full  execution  of  the  will,  fmce  he 
proves  that  the  teftator  executed  it,  and  alfo,  that  the 
three  witnefTes  fubfcribed  it  in  his  prefence.     2d,  He 
held,  that  the  bare  fubfcribing  of  the  will  by  the  wit- 
nefTes in  the  fame  room  did  not  necefTarily  imply  it  to 
be  in  the  teftator's  prefence,  for  it  might  be  in  a  corner 
of  the  room,  in  a  clandefline  fraudulent  way;  and 
then  it  would  not  be  a  fubfcribing  by  the  witnelTes  in 
the  teftator's  prefence,    merely  becaufe  in  the  fame 
room.     But  it  being  fworn  by  the  witnefs  that  he  fub- 
fcribed the  will  at  the  requeft  of  the  teftatrix,  and  in 
the  fame  room,  this  could  not  be  fraudulent,  and, 
therefore,  the  will  was  well  executed. 

§  31.  A  woman 
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CafTon  V,  §  3 1 .  A  woman  having  a  power  (though  covert)  td 

R^'oq/  ^^°'  "^^^^  ^  writing  in  the  nature  of  a  will,  ordered  a  will 
to  be  prepared,  and  went  to  an  attorney's  office  to  exe- 
cute it,  but  being  afthmatic,  and  the  office  very  hot, 
fhe  retired  to  her  carriage  to  execute  the  will,  the  wit- 
nefles  attending  her,  who,  after  having  feen  her  exe- 
cute it,  returned  into  the  office  to  atteft  it,  and  the 
carriage  was  put  back  to  the  window  of  the  office, 
through  which,  it  was  fworn  by  a  perfon  who  was  in 
the  carriage,  that  the  teflatrix  might  fee  what  paffed. 
Immediately  after  the  atteilation,  the  witnefTes  took  the 
will  to  her,  which  Ihe  folded  up,  and  put  into  her 
pocket.    It  was  decreed,  that  the  will  was  well  attelled. 

§  32.  Although  the  witneffes  to  a  will  mufl  fub- 
fcribe  in  the  prefence  of  the  teftator,  -yet  the  ftatute  of 
frauds  does  not  require  that  this  circumftance  (hould 
be  taken  notice  of  in  the  atteftation  ;  and,  whether 
inferted  or  not,  the  fa£t,  if  denied,  mud  be  left  to  the 
jury  J  for  neither  the  infertion  nor  omiffion  of  this  cir- 
cumftance is  conclufive. 

Hands  V.  §  33.  In  ejectment  by  an  heir  at  law,  the  queftion 

Com^  Re  ^^^  ^^^  opinion  of  the  court  was,  whether  it  fhould  be 

530,  Willes  left  to  a  iurv  to  determine  whether  the  witneffes  to  a 
will,  being  all  dead,  fet  their  names  in  the  prefence  of 
the  teftator,  and  this  merely  upon  circumflances,  with- 
out any  pofitive  proof.  Per  curiam^  this  is  a  matter 
fit  to  be  left  to  a  jury,  which  is  all  that  is  referred  to 
the  court ;  the  witneffes,  by  the  ftatute  of  frauds,  ought 
to  fet  their  names,  as  witneffes,  in  the  prefence  of  the 
teftatrix,  but  it  is  not  required  by  th&  ftatute  that  this 

Ihould 


11.1.  S.P, 
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flioLild  be  taken  notice  of  in  the  fubfcription  to  the 
will ;  and,  whether  inferted  or  not,  it  muft  be  proved. 
If  inferted,  it  does  not  conclude,  but  it  may  be  proved 
contra,  and  the  verdicl  may  find  it  contra  ;  then,  if 
not  conclufive  when  inferted,  the  omilTion  does  not 
conclude  it  was  not  fo,  and,  therefore,  muft  be  proved 
by  the  beft  proof  which  the  nature  of  the  thing  will  ad- 
mit. In  cafe  the  witneffes  be  dead,  there  cannot  pro- 
bably be  any  exprefs  proof,  fmce,  at  the  execution  of 
wills,  few  are  prefent  but  the  devifor  and  the  witneiTes ; 
then,  as  in  other  cafes,  the  proof  muft  be  circumftan- 
tial,  and  here  are  circumftanccs.  ift.  Three  witneiTes 
have  fct  their  names,  and  it  muft  be  intended  that  they 
did  it  regularly.  2d,  One  witnefs  was  an  attorney  of 
good  character,  and  may  be  prefumed  to  underftand 
what  ought  to  be  done  rather  than  the  contrary  ;  and 
there  may  be  circumftances  to  induce  a  jury  to  believe, 
that  the  witneffes  fet  their  hands  in  the  prefence  of  the 
teftatrix,  rather  than  the  contrary  ;  and  it  being  a 
matter  of  fact,  was  proper  to  be  left  to  them.  The 
plaintiff  was  nonfuited. 

§  34.  The  fame  queftion  arofe  in  a  fubfequent  cafe,  Qxoh  v. 
on  a  trial  at  Bar  in  ejectment.  The  defendant  made  ^^^^^t* 
title  under  a  will,  the  atteftation  of  which  was  in  thefe 
words  :  "  Signed,  fealed,  publifhed,  and  declared  as 
"  and  for  his  laft-will,  in  the  prefence  of  us,  A,B."  of. 
The  witneffes  were  all  dead,  and  their  hands  proved 
in  common  forra.  It  was  obje£ted,  that  this  was  not 
an  execution  according  to  the  ftatute  of  frauds  j  and 
the  hands  of  the  witneffes  could  only  ftand  as  to  the 
fads  they  had  fubfcribed  to,  and  figning  in  the  pre- 
fence 
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fence  of  the  teflator  was  not  one.  But  the  court,  on 
the  authority  of  Hands  v.  Jafnes^  faid,  it  was  evidence 
to  be  left  to  a  jury  of  a  compliance  with  all  the  cir-^ 
cumflances  5  and  a  verdid:  was  given  for  the  will. 

The  Wit-  %  Z5*  -^y  t^^  Roman  law,  it  was  neceffary  that  all 

atteft  It^dif-  t^^  witneffes  fhould  be  prefent  at  the  fame  time,  and, 
fcrent  Times,  fome  doubts  were  formerly  entertained,  whether  the 
prefence  of  all  the  witneiTes  at  the  fame  time  was  not 
required  by  the  ftatute  of  frauds ;  but  it  is  now  efta- 
bUfhed,  that,  although  the  witneffes  attefl  at  different 
times,  yet  it  is  fufficient. 

Anon.  2.  §  ^6,  A  will  of  lands,  attefled  by  three  witneffes, 

a.  La.  ipp.   ^j^Q  ^^  feveral  times  fubfcribed  their  names  at  the  re- 

queft  of  the  teftator,  but  were  not  prefent  at  once  to- 

Cookv  Par-    gether,  was   decreed  to  be   well   attefled  within   the 

Tones  V.  §  27'  In  ejedment,  a  fpeclal  verdidt  was  found.    A 

Lake,  2  Atk.  deflator  figned  and  executed  his  will  in  the  prefence  of 
two  witneffes,  who  attefled  the  fame  in  his  prefence. 
Four  years  after,  the  teflator  went  over  his  name  with 
a  pen  in  the  prefence  of  a  third  witnefs,  who  fubfcribed 
his  name  in  his  prefence,  and  at  his  requefl.  The 
queflion  was,  whether  this  was  a  due  execution  of  the 
will  under  the  flatute  of  frauds.  Mr.  Henley  argued 
ibr  the  heir  at  law,  that  the  flatute  requiring  three  wit- 
neffes to  fubfcribe  in  the  teflator's  prefence,  mufl  intend 
they  fhould  be  all  prefent  together,  elfe  there  was  not 
that  degree  of  evidence  which  the  flatute  required  j  for 
an  atteflation  of  three  witneffes,  at  different  times,  had 

only 
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only  the  weight  of  one  witnefs.  WitnefTes  to  a  will 
not  only  attell  the  due  execution  of  it,  but  likewife, 
the  capacity  of  the  teflator  at  the  time  of  execution. 
A  man  might  be  fane  at  the  time  when  two  of  the 
witnelfes  attell,  and  infane  when  the  third  attefts.  It 
could  not  be  confidered  as  a  will  till  the  third  witnefs 
had  figned  it,  for  that  completed  the  ad.  Mr.  Banks 
argued  on  behalf  of  the  devifee,  that  a  will,  executed 
in  the  prefence  of  three  witneffes,  though  they  atteflied 
it  at  different  times,  was  good  within  the  (latute  of 
frauds,  becaufe  that  flatute  does  not  require  that  all  the 
witntffes  fhould  be  prefent  at  the  fame  time :  the  re- 
quifites  under  the  Itatute  were,  that  the  teftator  fhould 
fign  in  the  prefence  of  three  witneffes  at  leaft,  and  that 
they  fliould  atteft  in  his  prefence,  it  would,  therefore, 
be  adding  new  requifites,  which  the  act  does  not  men- 
tion, and,  in  faft,  making  a  new  law. 

Lord  Chief  JuRice  I^^. —  "  This  cafe  depends  on 
"  the  words  of  the  flatute  ;  the  requifites  in  the  ffatute 
*'  are,  that  the  three  witneffes  fliould  attefl  the  figning 
"  of  the  teilator,  but  it  does  not  direct  that  the  three 
"  witneffes  fhould  be  all  prefent  at  the  fame  time. 
"  There  has  been  no  determination  as  to  this  point. 
"  In  the  cafe  of  Cook  v.  Parfons,  the  teflator's  figning  Ante  f.  . 
"  was  held  good,  though  it  was  not  before  three  wit- 
"  neffes  at  the  fame  time,  and  the  court  only  doubted 
"  whether  the  teflator's  barely  owning  the  fubfcription 
"  to  be  his  before  one  of  the  witneffes,  was  good  ; 
"  but  there  was  no  doubt  as  to  the  validity  of  the  will, 
*'  from  the  execution  at  different  times.  Here  you 
*'  have  the  oaths  of  three  atteffing  witneffes  \  this  is 

Vol.  VL  F  «*  the 
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"  the  degree  of  evidence  required  by  the  ftatute,  and 
"  the  fame  credit  is  given  to  three  perfons  at  different 
"  times,  as  at  the  fame  time.  We  cannot  carry  the 
"  requifites  farther  than  the  ftatute  directs  ;  the  adl  is 
"  filent  as  to  this  particular  ;  it  would,  therefore,  be 
"  making  a  new  requifite.  The  figning  is  the  fame 
Vide  r  Vef.  «'  aft  reiterated ;  the  teftator,  in  the  principal  cafe, 
J""-  4-  •  <c  went  over  his  name  again,  and  declared  it  to  be  his 
«  lafl  will." 

Judgment  againft  the  heir  at  law. 

Who  may  b€         S  3^*  With  refpe<5l  to  the  perfons  who  are  capable 

WitiiefTcb.         Qjf  bejj^or  witneflTes  to  a  will,  the  flatute  of  frauds  only' 
I  Burr.  Rep.  ° 

4.17.  mentions  the  word  credible ;  and,  therefore,  all  thofe 

who  are  capable  of  being  witneffes  in  any  other  matter, 
may  alfo   be   witneffes    to  a  will.     The  Judges    were, 
however,  formerly,  very  ftrid  with  regard  to  the  com- 
petency of  the  witneffes  to  a  will,  for  neither  a  devifee, 
legatee,  or  creditor,  was   allowed  to  be  a  competent 
witnefs  to  a  will.    This  occafioned  the  ftatute  25  Geo.  1. 
c.  6.  by  which  it  is  enabled,  fed.  i.  "  That  if  any 
*^  perfon  atteft  the  execution  of  a  will  or  codicil,  to 
♦'  whom  any  beneficial  devife,  legacy,  eftate,  intereft, 
*'  gift,  or  appointment,  (except  charges  on  land  or 
"  hereditaments   for  payment  of   debts),    is  thereby 
"  given  or  made,  fueh  devife,  legacy,  ^<r.  fhall  fo  far 
"  only  as  concerns  fuch  perfon  attcfting  fuch  will  or 
*'  codicil,  or  any  perfon  claiming  under  him,  be  void  ; 
"  and  fuch  perfon  fhall  be  admitted  as  a  witnefs  to  the 
**  execution  of  fuch  will  or  codicil.*' 

'  «  Sea.  2. 
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*'  Se£l.  2.  In  cafe  by  any  will  or  codicil,  any  lands 
*'  or  hereditaments  be  charged  with  any  debts,  and 
*'  any  creditor,  whofe  debt  is  fo  charged,  hath  attefted, 
*'  or  {hall  atteft  the  execution  of  fuch  will  or  codicil, 
"  every  fuch  creditor  fhall  be  admitted  as  a  witnefs  to 
*'  the  execution  of  fuch  will  or  codicil.** 

"  Se£t  6.  The  credit  of  every  fuch  witnefs  fo  at- 
"  tefling  the  execution  of  any  will  or  codicil,  and 
*'  all  circum fiances  relative  thereto,  fhall  be  fubjedt 
"  to  the  confideration  of  the  court,  and  the  jury  before 
"  whom  fuch  witnefs  is  examined,  or  his  teflimony  or 
"  atteflation  made  ufe  of,  or  of  the  court  of  equity  in 
**  which  his  teflimony  or  atteflation  is  made  ufe  of.'* 

§  39.  Two  celebrated  cafes  have  been  decided  re- 
fpeding  the  competence  and  credibility  of  vv^itneffes  to 
a  will.  The  firfl  is  that  of  Wyndham  v.  Chetwynd,  in  j  Y>\irx.  R 
the  Court  of  King's  Bench;  and  the  fecond,  is  that  4'4- 
of  Doe  on  the  demife  of  Hind/on  v.  Kerfey^  in  the  Court 
of  Common  Pleas ;  but  as  they  relate  to  wills  made 
before  this  flatute,  it  is  unneceiTary  to  ilate  them. 

§  40.  A  legatee  may  be  a  witnefs  againfl  a  will,    Oxenden  ▼. 
becaufe  he  fwears  againfl  his  own  interefl,  and  fo  is    P^n''^i'-'^» 
the  flrongefl  evidence. 

§  41.  An  infamous  perfon  is  not  a  competent  witnefs 
to  a  will ;  and,  therefore,  it  was  held,  in  a  modern    Pcndcck  v. 
cafe,  that  a  perfon  who  had  been  convicled  of  ftealing   ^  Bu,  n.  Ecc. 
flieep,  was  not  a  competent  witnefs  to  a  will :  for  it   ^^''''  95- 

F  2  was 
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was  the  crime  that  created  the  infamy,  and  took  away 
a  man's  competency,  and  not  the  punifhment. 

Bcrnettv.  ^  g  ^2.  It  was   held   by  Lord  Eldon  in  a  late  cafe, 

Jan.  n'.  S.        that  where  one  of  the  witneiTes  to  a  codicil  had  become 
^  infane,  his  handwriting  might  be  proved,  as  he  might 

be  confidered  as  dead. 


Publication. 


3  Atk.  i6i. 


§  43.  A  will  mull  alfo  be  publifhed,  that  is,  the 
teftator  muft  do  fome  a£l  from  which  it  can  be  con- 
cluded that  he  intended  the  inftrument  to  operate  as 
-his  will.  And  Lord  Hardwicke  has  mentioned  a  cafe 
where,  upon  a  trial  at  Bar  in  the  Court  of  King's 
Bench,  the  queftion  was,  whether  the  teftator  had 
publifhed  his  will,  for  there  was  no  doubt  of  his  exe- 
cuting it  in  the  prefence  of  three  witnefles,  or  their 
attefting  it  in  his  prefence ;  which  fhewed  that  publi- 
cation was,  in  the  eye  of  the  law,  an  efiential  part  of 
the  execution  of  a  will,  and  not  a  mere  matter  of 
form. 


Peate  v. 
Ougly, 
Cora.  K.  nj6. 


Trimmer  v. 
Jack(op, 
4  Burn.  Ec. 
Law,  liy. 


§  44.  The  words,  figned  and  publiflied  by  the  faid 
A.  B.  as  and  for  his  laft  will  and  teftament,  are  a  fuf- 
ficient  publication  ;  and  the  delivery  of  a  will  as  a 
deed,  has  been  held  to  be  a  fufficient  publication. 

§  45.  Thus,  where  a  will  was  delivered  by  a  tefta- 
tor  as  his  a6t  and  deed,  and  the  words  fealed  and  de- 
livered were  put  above  the  place  where  the  witnefles 
were  to  fubfcribe,  it  was  adjudged,  that  this  was  a 
fufncient  publication. 


S  46.  It 
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§  46.  It  has  been  held,  that  a  general  charge  of  APerfonoah- 
legacies  made  on  lands  by  a  will  duly  attefled  accord-  ^'^ftif^t)^'^*'' 
ine  to  the  ftatute  of  frauds,  extended  to  legacies  after-    give  Lands  by 

o  ^  a  Will  not 

wards  given  by  a  will  or  codicil,  not  duly  attefted  ;  duly  attefted. 
from  which,  it  was  concluded,  that  a  perfon  might, 
by  means  of  a  will  duly  executed,  empower  himfelf  to 
make  a  future  difpofition  of  land,  by  another  inftru- 
ment  not  duly  executed.  This  dodrine,  if  eftablifhed, 
would  have  been  attended  with  the  moll  ferious  con- 
fequences  ;  for,  as  Mr.  Fearne  obferves,  "  If  a  man  Opln.  43J. 
"  might,  by  a  will  duly  attefted,  devife  his  lands 
"  upon  fuch  trufts  as  he  fhould  appoint  by  any  other 
"  inftrument,  it  would,  in  effedl,  amount  to  a  repeal 
"  of  the  ftatute  of  frauds  in  refpedt  to  the  folemnities 
"  of  teftamentary  difpofitions  of  land.  A  man  would 
"  have  nothing  to  do  bur,  on  his  coming  of  age,  to 
*'  make  one  general  repeal  of  that  ftatute,  in  regard 
"  to  himfelf,  by  devifmg  his  whole  real  cftate  to  feme 
**  nominal  perfons,  and  their  heirs,  upon  fuch  trufts, 
*'  '^c.  as  the  teftator  ftiould  afterwards  by  any  writ- 
"  ing  appoint ;  and  he  might,  by  reference  to  fuch 
"  repealing  will,  at  any  time  make  a  teftamentary 
"  difpofition  of  the  eftates,  without  the  leaft  attention 
"  to  the  ceremonies  required  by  the  ftatute.  This 
"  would  let  in  all  the  inconveniencies  of  frauds  and 
"  perjuries  intended  to  be  prevented  by  the  laft  men- 
"  tioned  ftatute,  in  regard  to  teftamentary  difpofitions 
"  of  land  :  nay,  the  legal  abfoiution  might  poffibly 
*'  be  extended  to  the  ftatute  of  wills  as  well  as  that 
"  of  frauds,  l5fc.  and  by-  confidering  the  firft  inter- 
**  mediate  will  a  fufficient  compliance,  as  well  with 
"  the  requifition  of  writing  required  by  one  ftarute, 
*'•  as  of  the  ceremonies  of  execution  by  the  other,  a 

F  3  "  parol 
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"  parol  appointment  of  the  trufls  might  be  attempted^ 
"  under  a  power  worded  for  that  purpofe  in  the  ori= 
*'  ginal  abfolving  wilL" 

This  opinion  has  been  eftaWifhed  as  good  law  by  the 
following  determination. 

§  47.  A  perfon  feifed  of  freeholds  and  copyholds 
which  he  had  furrendered  to  the  ufe  of  his  will,  by  a 
will  duly  executed  and  attefled,  gave  certain  interefts 
in  his  eftates,  and,  in  default  of  iffue  of  the  perfons  to 
whom  they  were  thus  given,  he  gave  the  fame  to  truf- 
tees  to  fuch  ufes  as  he  fhould  declare  by  any  deed  or 
inftrument  to  be  executed  by  him  and  attefled  by  two 
or  more  credible  witneffes.  The  teflator,  by  a  deed- 
poll,  dated  the  day  after  attefled  by  two  witneffes,  de» 
Glared  farther  ufes.  A  queftion  was  referred  to  the 
Court  of  King's  Bench,  whether  the  two  inflruments 
taken  together  were,  at  the  time  of  the  death  of  the 
devifor,  fufficient  to  pafs  any  eftate  or  interefl  in  the 
freehold  or  copyhold  premifes,  or  either  of  them,  not 
given  by  the  firfl  inftrument.  The  Court  of  King's. 
Bench  certified  their  opinion,  that  the  two  inftruments, 
taken  together,  were  not  fufficient  to  pafs  any  eftate  or 
intereft  in  the  freehold  or  copyhold  premifes,  or  either 
of  them,  not  given  by  the  firft  inftrument ;  on  the 
ground,  that  the  fecond  inftrument  was  a  deed,  and 
not  a  will.  The  caufe  coming  on  for  farther  directions. 
Lord  Loughborough  J  Mr.  Juftice  Biiller,  and  Mr.  Juftice 
JVilfon,  were  clearly  of  opinion  that  the  fecond  inftru- 
ment, not  being  attefted  according  to  the  ftatute  of 
frauds,  could  have  no  operation  upon  the  freehold 
eftates    but  was  good  as  to  the  copyholds.     But  Mr. 

Juftice 
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Juflice  Wiljhi  faid  he  believed  it  was  true,  and  he  had 
found  no  cafe  to  the  contrary,  that  if  a  tellator  in  his 
will  referred  exprefsly  to  any  paper  already  written, 
and  fo  defcribed  it,  that  there  could  be  no  doubt  of  the 
identity,  and  the  will  was  executed  in  the  prefence  of 
three  witnelfe?,  that  paper  made  part  of  the  will,  whe- 
ther executed  or  not ;  and  fuch  reference  was  the  fame 
as  if  he  had  incorporated  it. 

§  48.  The  ftatute  of  frauds  requires,  that  all  devifes    JJ;^J.^^fj;;an^s 
of  lands  or  tenements  fhall  be  executed  in  the  manner    are  w-thiathe 
above  flated  ;  and  it  has  been  determined,  that  all  de- 
vifes by  which  terms  for  years,  or  other  interefts  arif- 
ing  out  of  lands  are  created,  or  by  which  powers  to 
fell  or  charge  land  are  given,  are  within  the  ftatute. 
And,  therefore,  where  an  eftate  is  devifed  for  a  term    2  Atk.  272. 
of  years,  or  a  fum  of  money  is   given  originally  and    ^    ^•^79- 
primarily  out  of  land,  a  will  containing  fuch  a  charge 
muft  be  executed  in  the  manner  prefcribed  by  the  ftar 
tute,  becaufe  it  is  the  fame  as  a  devife  of  the  land, 
fmce  the  term  of  years  is  an  interefl  in  the  land  ;  and 
money  thus  given,  can  only  be  raifed  by  a  fale  of  the 
land. 

^  4.0.  There  is  one  exception  to  this  rule  which  has    Exception.— 

r  -11    J    1        Codicil  giv- 

been   already  mentioned,  namely,  where  a  will  duly   ing  Legacies, 
executed  according  to  the  ftatute  contains  a  general    ^"^^  ^-  '^^• 
charge  on  lands  in  aid  of  the  perfonal  eftate,  it  will    Brudenell  v. 

°  -J*       Boughton, 

extend  to  legacies  given  by  a  fubfequent  will,  or  codi-  2  Atk.  2^8. 

cil,  not  duly  attefted.     This  doftrine  is  founded  on  ^^^^'^"-  ^^• 

the  principle,  that  a  charge  of  debts  or  legacies  amounts  Frame's  Op. 

to  no  more  than  making  the  real  eftate  auxiliary  to  434- 
the  perfonal,  or,  in  other  words,  directing   it  to  be 

F  4  converted 


7 2  Title  XXX VHI.     Devife,     Ch.  v.  §  49-  52, 

converted  inro,  and  applied  as  part  of  the  teft;ator*'s, 
perfonal  eflate.  and  in  aid  thereof. 

2  Vef.  Jun.  §  50.  Mr.  Juftice  Buller,  in  the  cafe  of  Haberghani 

^^^'  V.  Vincent  and  Stansfield^  cited  in  fupport  of  this   doc- 

trine, the  cafe  of  the  Duke  of  Boitm  v.  Williams^  in 
which  a  term  was  created  by  a  tedator  for  payment  oi 
all  fuch  legacies  as  he  fliould  mention  in  a  codicil. 
He  made  a  codicil  unattefted,  giving  legacies  and  an- 
nuities, and  the  annuities  were  held  to  be  legacies. 
Id,  236.  And  the  Lord  Chancellor  obferved,  that  all  the   cafes 

.rsr^  of  this  kind  were  not  cafes   of  a  primary,  fubflantive^ 

and  independent  charge  upon  the  real  eftate,  but  a 
charge  upon  it  in  aid  of  the  perfonal,  which  was  pri- 
marily charged  ;  and  that  the  ftatute  of  frauds  did  not 
prevent  a  man  from  creating  by  will,  a  fluftuating 
charge  upon  real,  in  aid  of  perfonal. 

Vv' ills  of  %  S^'  Although  a  truft  eftate  is  now,  what  a  ufe 

Trufcare        -^y^s  before  the  ftatute  27  Hen.  8.  yet  it  is  fettled,  that 

wfthin  the 

Staiuie.  it  can  only  be  devifed  by  a  will  executed  according  tc* 

the  ftatute  of  frauds. 

\Vai;ftirrr.  §  52.  Lands  were  conveyed  to  trultccs,  in  truft  for. 

^'Vwms'zCi.  7*  ^-  ^^^  ^^^'^^'^  ^"*^  aiTigns,  or  fuch  perfons  as  he  or. 
they  ftiGuld  appoint.  J.  S.  by  a  will  attefted  by  two 
witnelTes  only,  devifed  his  truft  eftate  to  J,  N-.  Lord 
Macclesfield  faid,  there  could  be  no  queftion  but  that 
a  truft  of  an  inheritance  could  not  be  devifed,  other- 
wife  than  by  a  will  attefted  by  three  witneiTes,  in  the 
fame  manner  as  a  legal  eftate ;  for,  if  the  law  were 
^atherwife,  it  would  introduce  the  fame  inconveniencies, 

as 
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as  to  frauds  and  perjuries,  as  were  occafioned  before    3^1^.151. 
the  llatute  by  a  devife  of  a  legal  eftate. 

^  A^.  An  eflate  in  niortgao-e,  thoup;h  only  held  as    AndofMort- 

J   ^.?  00  n  J  g-iges  and 

a  pledge  for  fecuring  the  repayment   of  money,  can    Equities  of 
only  be  devifed  by  a  will  executed  according  to   the         *"   ^' 
flatute  of  frauds.     The  fame  rule  applies   to   equities 
of  redemption,  which  are  confidered  as  real  eflates.  - 

§  54.  Money  direded  to  be  laid  out  in  the  purchafe    And  of 

/"I         1  •        1       i^  r  ^t  Money  (o  be 

of  lands,  bemg  confidered  m  the  Court  or  Chancery    jaid  out  iu 
as  land,  muft,  I  prefume,  be  devifed  by  a  will  attelted    ^?"^^- 
according  to  the  ftatute  of  frauds. 

§  55.  A  will  made  in  a  foreign  country  of  lands  in    And  wills 
England,  muft  be  executed  in  the  fame  manner,  and    Co'^^  in^l"''*'* 

attefted  by  the  fame  number  of  witneffes,  as  if  made   Coppin, 

2P.Wn).293. 
in  England, 

§  56.  As  terms  for  years  already  created  were  de-   Wills  of 
vifable  before  the  ftatute  of  wills,  they  are  not  com-    YeaM  not 
prehended  within  the  ftatute  of  frauds,  and  may  there-    ^'^^'"  ^^^ 
fore  be  devifed  by  a  will  not  executed  according  to 
that  ftatute.     But  it  has  already  been  obferved,  that  a    ^nte  f.  48. 
term  de  novo  cannot  be  created  by  will,  unlefs  fuch 
will  is  executed  according  to  the  ftatute  of  fi-auds. 

S  57.  If,  however,  a  term  for  years  be  aftigned  to    Exception  — 

attend  the  inheritance,  it  then  becomes  a  part  of  the   Terms  to 

attend. 
inheritance,  and  not  a  chattel  real,  and  can  only  be 

devifed  by  fuch  a  will  as  would  paf§  the  inheritance. 

§  58.  Edward 
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W'lltdiurch  §  :;8.  Edward  Whitchurch   took   a   mortgage   for 

V.  Whit-  "  ^  ^ 

churcli,  500   \ears,  to   commence  from  the  making  thereof, 

^\7^A^^^^'  for  fecuring  200/.  and  afterwards  took  another  fecu* 
9  Mod.  124.       ^  *^ 

rity  of  the  fame  lands  for  1000  years,  in  the  name  of 
another  perfon,  in  trufb  for  himfelf,  to  commence  alfo 
from  the  making  thereof.  Edward  Whitchurch  after- 
wards purchafed  the  inheritance  in  his  own  name,  and, 
by  a  will  not  executed  according  to  the  ftatute  of 
frauds,  he  deYifed  the  premifes  to  the  fon  of  a  younger 
brother.  The  heir  at  law  of  the  tellator  brought  her 
bill  in  Chancery,  in  order  to  compel  the  executor  and 
devifee  to  affign  over  the  term  to  her.  It  was  objected 
for  the  defendants,  that  the  executor  had  aflented  to 
the  devife ;  and  that  the  will,  though  not  attefled 
by  three  witnefles,  was,  however,  good  at  law,  to  pafs 
the  term.  But  decreed,  that  as  this  was  a  term  which 
would  have  attended  the  inheritance,  and  in  equity 
have  gone  to  the  heir,  and  not  to  the  executor,  in 
which  refpeft,  it  was  to  be  confidered  as  part  of  the 
inheritance  ;  fo  the  will,  which  was  not  attefled  by 
three  witnefles,  as  the  law  required  it  to  be,  when  land 
was  to  pafs,  fliould  not  carry  this  term.  Though  it 
was  true  fuch  a  will,  as  in  the  prefent  cafe,  would  be 
2  Atk.  72.  fufficient  to  pafs  a  term  in  grofs,  yet  fhould  it  not  pafs 
the  truft  of  a  term  attendant  on  an  inheritance,  nor, 
confequently,  the  term  itfelf. 

Wills  of  §  59.  It  has  been  Hated,  that  the  flatutes  of  wills 

na^I'lthin  ^o  not  extend  to  copyhold  eflates,  and  that  the  power 
the  Statute.  q£  dcvifing  them  is  indireftly  exercifed  by  means  of  a 
Oi.  4.  furrender  to  the  ufe  of  a  will ;  and  it  has  been  deter- 

mined, that  in  fuch  cafes,  a  will  need  not  be  executed 

according 
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according  to  the  ftatute  of  frauds,  becaufe  the  copy- 
hold  paffes  by  the  furrender,  and  not  by  the  will ; 
which  is  only  a  declaration  of  the  ufes  of  the  fur- 
render.  And  even  a  nuncupative  will  of  copyholds  ilnft.  mi. 
'was  an  efFeclual  declaration  of  the  ufes,  where  the 
furrender  was  filent  as  to  the  form,  till  the  29  Cha.  2. 
required  all  declarations  of  trufts  to  be  in  writing. 

§  60.  Lord  Macclesfield  h-d.'i,  obferved  upon  this  doc-  2P.Wm.258. 
trine,  that  his  opinion  was  never  to  fhake  any  fettled 
refolutlons  touching  property  or  the  title  of  land,  it 
being  for  the  common  good,  that  thefe  Ihould  be  cer- 
tain and  known,  however  ill-grounded  the  firfi  refolu- 
tion  (hould  be ;  but  if  that  had  not  been  fettled,  it 
might  be  more  reafonable  to  fay,  when  I  have  furren- 
dered  my  copyhold  to  the  ufe  of  my  will,  a  will  of 
this  copyhold  fhall  be  fo  executed,  and  in  fuch  a  man- 
ner as  by  the  a£l  of  parliament  a  will  of  lands  ought 
to  be  executed  :  but  this  cafe  having  been  ruled  other- 
wife,  he  could  not  fiiake  it  j  however,  he  was  not  for 
carrying  it  one  jot  farther. 

§  61.  In  a  modern  cafe.  Lord  Kenyan,  when  Mailer    Cury  v. 

of  the  Rolls,  determined,  that  a  mere  draught  of  a   ^fl'^;"^'  *^^^^*^ 

2  P.Wm.259. 

will,  the  figning  and  publication  whereof  were  pre-    «•  '• 
vented  by  the  teilator's  fudden  death,  yet,  being  proved 
in  the  ecclefiaftical  court,  as  a  teftamentary  paper,  was 
fufficient  to  pafs  copyholds,  which  the  teftator  had 
before  furrendered  to  the  ufe  of  his  will. 

§  62.  yix,P cere  Williams  ^-^it^  it  to  have  beei»Jaid    2P.Wnv25t. 
<iown  by  Sir  '^ofeph  Jekyll,  that  if  a  copyholder  be 
^4  feL'^ed 
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felfed  only  of  the  trufh,  or  equity  of  redemption  of  a 
copyhold,  and  devifes  fuch  trufl  or  equity  of  redemp- 
tion, there  muft  be  three  witneffes  to  the  will ;  for 
here  can  be  no  precedent  furrender  to  the  ufe  of  the 
will,  to  pafs  this  truft,  and  the  trufl  and  equity  of  re- 
demption of  all  lands  of  inheritance  are  within  the  fta- 
tute  of  frauds  and  perjuries ;  otherwife  great  inconve- 
TufFnellv.  niencies  would  arife  therefrom.  But,  in  a  fubfequent 
ij^  '  '    cafe,  Lord  Hardiuicke  was  of  opinion,  that  the  truft 

of  a  copyhold  would  pafs  by  a  will  not  attefted  accord- 
jng  to  the  ftatute  of  frauds,  as  a  copyhold  furrendered 
to  the  ufe  of  a  will  would  do,  for  that  equity  ought  to 
follow  the  law,  and  make  it  at  leafl  as  eafy  to  convev 
a  trufl,  as  a  legal  eftate. 

Goodwin  V.  §  63.  If  the  furrender  of  a  copyhold  to  the  ufes  of 

Amb.  684.  ^  ^^^^  requires  that  the  will  fhould  be  attefted  by  three 
witnefTes,  a  devife  of  fuch  copyhold  muft  be  fo  at- 
tefted, otherwife  it  will  be  void. 

HufTey  V.  ^  ^A    A  devife  of  cuftomary  freeholds,  where  there 

GriUs,  Amb.      .  \,  ^  , 

299.  IS  no  cuftom  to  lurrender  them  to  the  ufe  of  a  will, 

muft  be  executed  according  to  the  ftatute  of  frauds  ; 

and  a  truft  eftate  in  them  muft  be  devifed  in  the  famq 

manner. 

Wills  may  be  §  65.  It  has  been  a  common  pradice  for  a  long 
Chan  er"  time,  where  a  title  depends  upon  a  will,  to  prove  it  in 
Colton  V.  Chancery  ;  but  Lord  King  has  faid,  that  this  is  not 
3P.Wm.192.  abfolutely  neceffary  to  make  out  the  title,  anymore 
than  it  would  be  to  prove  a  deed  in  equity,  by  which 
the  eftate  was  fettled  from  the  heir  at  law,  after  the 

anceftor's 
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anceflor's  death.  The  will  prevents  and  breaks  the 
defcent  to  the  heir,  as  much  as  a  deed  ;  and  the  hands 
of  the  witnciTcs  to  the  will  may  be  as  well  proved  as 
thofe  to  a  deed.  Now,  as  it  would  be  no  objection  to  ' 
a  title,  if  a  modern  deed,  on  which  the  title  depended, 
was  not  proved  in  equity,  why  Ihould  it  be  fo  in  the 
cafe  of  a  will,  where  the  fame  appears  to  be  duly  at- 
tefted  by  three  witnefTes,  vv^hofe  names  are  mentioned  Fearne's  Op. 
to  have  been  fubfcribed  in  the  prefence  of  the  teftator  ?     ^'^' 
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A  LTHOUGH   a  devife  of  lands  differs  in   many 

refpefts  from   a  teflament  of  perfonal  property, 

yet  there  are  fome  circumllances  common  to   both ; 

one 
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one  of  which  is  that  a  devife  is  revocable  at  any  time 
during  the  life  of  the  devifor.  So  that  although  a 
perfon  (hould  declare  his  will  to  be  irrevocable  in  the 
llrongefl  terms,  yet  he  may  revoke  it,  becaufe  his  own 
a6ts  or  words  cannot  alter  the  difpofition  of  the  law,  g  Rep.  82  a. 
fo  as  to  make  that  irrevocable  which  in  its  own  nature  fiac.Max.19. 
is  revocable. 

^  2.  Devifes  of  lands,  made  in   purfuance   of  the    Statute  of 

,  1  1  •  r     1         Frauds. 

particular  cuiloms  ot  boroughs,  or  by  virtue  or  the 
ftatutes  of  wills  might  have  been  revoked  by  words 
only  without  writing,  the  llatute  of  wills  giving  power 
to  any  perfon  feifed  in  fee  of  lands  to  devife  them  by 
vv^riting,  but  being  filent  as  to  revocations.  This  was 
remedied  by  the  fixth  fe£lion  of  the  flatute  of  frauds, 
by  which  it  is  enadled,  "  That  no  devife  in  writing,  of 
**  any  lands,  tenements,  or  hereditaments,  or  any 
"  claufe  thereof,  Ihall  be  revocable  otherwife  than  by 
*'  feme  other  will  or  codicil  in  writing,  or  other  writ- 
"  ing  declaring  the  fame,  or  by  burning,  cancelling, 
"  tearing,  or  obliterating  the  fame  by  the  teftator 
*'  himfelf,  or  in  his  prefence  and  by  his  directions  and 
*'  confent.  But  all  devifes  and  bequefls  of  lands  and 
*'  tenements  fhall  remain  and  continue  in  force  until 
'*  the  fame  be  burnt,  cancelled,  torn,  or  obliterated, 
'*  by  the  teftator  or  his  directions  in  manner  aforefaid, 
*'  or  unlefs  the  fame  be  altered  by  fome  other  will  or 
*'  codicil  in  writing,  or  other  writing  of  the  devifor, 
"  figned  in  the  prefence  of  three  or  four  witnelTes 
*'  declaring  the  fame.'* 

§  3.  There 
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Modes  of  §  3.  There  are  therefore  three  exprefs   modes  of 

WillofLands.  revoking  a  will.  Firfl  by  a  fubfequent  will  duly  at- 
telled  according  to  the  ftatute.  Secondly,  by  an 
exprefs  declaration  in  writing  that  the  teftator  means 
to  revoke  his  will.  And  thirdly,  by  cancelling,  tear* 
ing,  or  obliterating  it. 

A  fubfequent         §  4*  With   refpeft  to  the  firft   mode  it  fhould  be 

^^'^'*  obferved  that,  by  the  Roman  law,  a   fubfequent   will 

operated  in  all  cafes  as  a  revocatien  of  the  former  one^ 

Jufl.  Inft.         Pojieriori   qicoquc  tcftamento   quod  jure  perfecium  eji. 

Lib.  2.  Tit.      fuperius  rumpitur.      The  reafon  of  this  rule  was,  be- 
17.  i.z.  -^  ^  ^ 

caufe  the  eflence  of  a  Roman  teftament  confided  in  the 

inftitution  of  an  heir  who  took  the  whole  property  of 

the  teftator,  fo  that  two  wills  could  never  fubfift  at  the 

fame  time,  as  there  could  not  be  two  diftinct  owners 

y.      P  of  the  fame  thing,     ^icunque   t  eft  amentum  facit  cen- 

Jitur  de  omnibus  bo?iis  di/ponere,  ut  non  magis  duo  tefta- 
menia  fimul  confijlere  pojjtntj  quam  duo  domini  ejufdem 
rei  in  foHdum  conjiitui.  But  although  the  law  of  Eng- 
land has  adopted  the  principles,  of  the  Roman  law 
refpeding  wills  of  perfonal  property,  yet  Lord  Mans- 

Cowp.  R.90.  ^^^'^  h^s  faid  that  a  devife  of  lands  is  looked  upon  in  a 
very  different  light,  being  confidered  as  an  appoint- 
ment of  particular  lands  to  a  particular  devifee,  and 
is  confidered  in  the  nature  of  a  conveyance  by  way  6f 
appointment,  and  upon  that  principle  it  is  that  ria 
man  can  devife  lands  which  he  has  not  at  the  time  of 
fuch  conveyance  ;  from  which  it  follows  that  a  man 
may  as  well  difpofe  of  part  of  his  lands,  by  his  will, 
as  of  the  whole. 

S  5-  ^^ 
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§  5.  Ill  confequence  of  thefe  principles  it  may  be    A  ftibfcquent 
Jaid  pown  as  a  rule,  that  akhoagh  a  fubfcquent  will    ^^.^^^  ^  Revo- 
duly  attefled  is  generally  faid  to  be  a  revocation  of  a   <^aiion. 
former  one,  yet  this  propofition  muft  not  be  adopted 
in  its  utmoft  extent ;  for  a  fubfcquent  \vill  of  lands  is 
not  in  its  own  nature  a  revocation  of  a  former  one, 
nor  will  it  operate  as   fuch,   unlefs  it  contains  words    3  Wilf.  R, 
cxprefsly  revoking  the  former  one,  or  makes  a  diffe-   ^'** 
rent  and  incompatible  difpofition  of  the  fame  lands ; 
fo  that  if  a  fecond  will  has  not  a  claufe  of  revocation 
of  all  former  wills,  and  does  not  make  any  difpofition 
inconfiflent  with  a  former  will,  it  cannot  operate  as  a 
revocation  of  fuch  former  will,   but  both   wills  are 
good. 

§  6.  A  perfon  deviled  lands  to  his  younger  Ion  and  Coward  v. 
his  heirs.  He  afterwards  married,  and  by  another  CiuEliz'.ysi, 
will  in  writing,  devifed  the  fame  lands  to  his  wife  for 
life,  paying  yearly  to  his  younger  fon  and  his  heirs,  a 
certain  rent.  Anderfon  and  Glaniille  held  it  to  be  no 
revocation,  but  that  both  wills  might  Hand  together, 
the  latter  not  being  contrary  to  the  former,  and  there 
.being  no  exprefs  revocation.  The  intention  of  the 
teftator  being  only  to  provide  for  his  wife,  and  not  to 
alter  the  devife  to  his  fon,  for  the  giving  him  a  rent 
fliewed  he  intended  that  he  fhould  take  the  reverflon. 

§  7.  "Where  a  jury  found  that  a  teftator  had  made  a 
fecond  will,  the  contents  of  which  were  unknown, 
fuch  fecond  will  was  held  not  to  operate  as  a  revoca- 
tion of  the  firft  J  becaufe  it  did  not  appear,  either  that 

Vol.  VI.  G  it 
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it  contained  a  claufe  revoking  the  former  will,  or  that 
it  made  a  different  difpofition  of  the  fame  lands. 

Hungcrford  §  8.  In  ejeftmcnt  the  jury  found  a   fpecial  verdid 

Show%°aIl'7'   that  Sir  Henry  Killigrew  being  feifed  in  fee  made  his 

Ca.  146.  will  in  writing,  and  that  afterwards  he  made   another 

Hard.  374.  .,,...,  ,  ,         r    , 

Salk.  592.        Will  m  writmg,  but  as   to  the   contents   thereof  they 

3  Mod.  203.     yfj^Yt  entirely  ignorant.     The  queftion  was,  whether 
Bjffttt.  the  fecond  will  could  operate  as  revocation  of  the  firfi:. 

The  Court  of  King*s  Bench  was  of  opinion  that  the 
feeond  will  was  not  a  revocation  of  the  firfl:^ 

Upon  a  writ  of  error  in  the  Houfe  of  Lords,  it  was 
argued  for  the  plaintiff,  that  the  fecond  will  eould  not 
be  confidered  as  a  duplicate  of  the  firfl,  but  mufl  be 
deemed  a  revocation  of  it ;  that  no  will  was  good  but 
the  laft ;  that  every  will  was  revokable  until  death  j 
that  the  making  another  will  imported  a  revocation 
of  all  former  ones,  even  though  it  was  not  fo  exprefsly 
declared. 

On  behalf  of  the  defendant  it  was  contended  that 
every  latter  will  was  not  a  revocation,  for  a  man  might 
difpofe  of  one  part  of  his  eflate  by  one  will,  and  of 
another  part  by  another  will.  So  if  a  man  purchafed 
lands  after  he  had  made  his  will,  he  might  make  ano- 
ther will  of  thofe.-  Therefore  the  fecond  will  in  this 
cafe  might  relate  to  other  lands  and  be  Ho  revoca- 
tion.    The  judgment  was  alHrmed. 

§  9.  In  a  modern  cafe  the  judges  carried  this  pnV 
cipfe  ftill  farther  5   for  where  a  jury  found  that  a 

5*  teftator 
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teftator  had  made  a  fecond  will  different  from  the  firfl, 
but  without  finding  in  what  that  difference  confifted, 
they  held  that  fuch  fecond  will  did  not  revoke  the 
former  one* 

§  10.  It  was  found  by  a  jury  that  John  Lacey  being    Goodnglit  v. 

feifed  in  fee  fimple  of  a  fet  of  chambers  in  Lincoln^ s      wTlf^R 

Inn,  made  a  will  in  the  year  1748,  by  which  he  de-   497* 

2  filnck,  R 
vifed    all    his    real    and    perfonal   eflate  to  Frances   937. 

Harwood,     And  that  in  the  year  1756  he  made  ano-    ^B^o^pafi^* 

ther  will  different  from  the  former  one,  but  in  what   Ca  489. 

particulars  were  unknown  to  them.     But  they  did  not 

find  that  the  teflator  cancelled  his  faid  will  of  the  year 

1756,  or  that  the  defendant  deflroyed  the  fame  ;  but 

what  was   become  of  the  faid  will  the  jurors   were 

altogether  ignorant. 

The  queflion  was,  whether  the  devife  in  the  -will  of 
11748  to  Frances  Harwood,  was   revoked  by  the  will 
found  to  be  executed  in  1756. 

Judgment  was  given  in  the  Court  of  Common  Plea3, 
that  the  will  of  1748  was  revoked  by  the  fecond  willj 
but,  upon  a  writ  of  error  in  the  Court  of  King's  Bench, 
this  judgment  was  rcverfed. 

A  writ  of  error  having  been  brought  in  the  Houfe 
of  Lords,  it  was  contended  on  the  part  of  the  plain- 
tiffs in  error,  that  the  title  of  the  heir  at  law,  being  a 
clear  fubftantive  title,  ought  not  to  be  defeated  but  by 
a  title  equally  clear  and  unexceptionable :  that  the 
title  of  a  devifee  mufl  be  founded  on  that,  which  is 
G  2  clearly 
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clearly  known  to  be  the  tdtimate  intention  of  the 
teftator,  and  it  was  not  fufficient  that  the  teftator  did 
at  one  time  of  his  life  mean  to  give  his  eftatc  to  the 
devifee,  unlcfs  he  continued  in  that  intention  to  the 
time  of  his  death.  The  jury  had  found,  that  the 
teftator  had  made  a  fecond  will,  executed  according 
to  law  ;  and  that  the  difpofition,  made  by  the  teftator 
in  his  fecond  will,  was  different  from  the  difpofuion 
in  his  fu'd  will :  and,  though  the  jury  faid  they  were 
unable  to  afcertain  the  particulars,  yet  the  finding 
neceflarily  imported,  that  they  had  received  fufficient 
fatisfaclion,  as  to  the  general  contents,  to  enable  them 
upon  their  oaths  to  find  that.  From  whence  the 
court  mufl  fee  that  the  teftator's  intention  was  gene- 
rally changed ;  and,  confequently,  that  the  firfl  will 
was  revoked.  That  the  jury,  having  found  that  Mr. 
Lacey  did  in  1756  duly  execute  another  will,  the  fame 
mud  be  taken  to  fubfifl  at  the  time  of  his  death, 
unlefs  a  fubfequent  change  of  intention  appeared  ;  but 
the  jury  had  excluded  the  idea  of  any  fuch  change 
by  declaring,  they  did  not  find  that  the  teflator  had 
cancelled  the  fecond  will ;  and,  as  the  jury  had  not 
found  it  cancelled,  the  court  could  not  fay  it  was  fo. 
By  efiabHfliing  then  the  firlt  will,  which  the  teftator 
did  not  mean  to  die  with,  it  would  neceflarily  follow^ 
that  the  whole  of  the  teftator's  large  fortune  would  go 
from  his  family  to  a  perfon,  for  whom  from  the  year 
1756  he  never  intended  it.  Wills,  difinheriting  na- 
tural heirs  in  favour  of  perfons  who  are  ftrangcrs  in 
blood,  ought  not  to  receive  more  countenance,  than 
the  neceffity  of  the  occafion  requires  ;-  and,  wheneveu 
there  is  evidence  of  a  change  of  intention  in  the  tef- 
13  tator. 
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tator,  fuch  wills  can  never  be  eftablifhcJ  to  the  pre- 
judice of  an  heir  at  law.  That,  it  being  at  lead 
rendered  doubtful  by  the  execution  of  the  fecond  will, 
whether  Mrs.  Harwood  was  entitled  to  any  thing,  or  if 
ihe  was,  "jubat  flie  was  entitled  to,  it  became  neceflary 
for  her  as  clainiiig  under  a  derivative,  and  not  under 
an  oiiginal  title,  to  produce  the  fecond  will  and  fhew 
her  inrereft  under  it.  That  if  ever  it  fliould  be  un- 
derftood  as  ellablifhed  in  law,  that  from  the  bare  non- 
produtStion  of  a  latter  will,  to  whatever  caufe  it  might 
be  owing,  a  former  will  muft  at  all  events  be  eftablifhed, 
it  would  be  an  opening  to  frauds  of  the  moft  dange- 
rous kind,  and  be  the  (Irongeft  temptation  to  devifees 
in  a  former  will,  to  exert  every  artifice  to  get  pofTeffion 
of  and  fupprefs  the  latter  inflrument,  in  order  to  fet 
up  the  former  revoked  will. 

On  the  other  fide  it  was  faid  that,  with  regard  io 
the  doctrine  of  revocations,  the  determination  of  the 
Houfe  of  Lords  in  the  cafe  of  Hitcbins  v.  Bajfett  had  Ante  f.  8. 
fettled  this  point  at  law,  viz.  that  a  fubfequent  inde- 
pendent will  of  lands  is  not,  in  its  ov/n  nature,  a 
revocation  of  a  former  will,  nor  will  operate  as  fuch  ; 
unlefs  it  contains  words  exprefsly  revoking  the  former, 
or  makes  a  different  and  incompatible  difpofition  of 
the  fame  lands.  In  the  prefent  cafe  the  lafl  will  VN^as 
not  to  be  found  j  its  contents  were  not  known ;  there- 
fore no  cxprefs  revocation  of  the  former  will  appeared 
in  it,  nor  could  it  be  fhewn  that  it  contained  any 
different  or  incompatible  difpofition  of  the  chambers 
in  queflion.  That,  although  it  was  found  by  the  ver- 
dict that  the  difpofition,  made  by  the  latter  will,  was 

G  3  dilfercn: 
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different  from  that  made  by  the  former,  yet  it  was  at 
the  fame  time  found  to  be  unknown,  in  what  parti- 
cuhirs  that  difference  confifted ;  whether  it  related  to 
lands,  or  to  perfonal  eftates  only,  to  the  appointment 
of  an  executor,  or  to  the  quantum  of  a  legacy.     The 
mofi;  trivial  alteration  in  the  mofl  inconfiderable  legacy 
might  have  occafioned  that  difference ;  but  there  was 
nothing  to  prove  that  it  extended  to  thofe  particular 
chambers,  which  were   the  fubjecl   of  the   queflion. 
The  mere  exiftence  of  a  fubfequent  will  was  not,  of 
itfelf  a  revocation,  nor  was  any  new  dlfpofition,  con- 
tained therein,  a  revocation  of  the  former  devife  of 
the  chambers  in  queftion ;  unlefs  that  new  dlfpofition 
affedled  thofe  very  chambers.     And  therefore,  until  it 
could  be  fhewn,  that  the  different  dirpofitlon  found  by 
the  verdi£l  extended  to  thofe  chambers,  or  that  there 
were  exprefs  words  of  revocation  of  the  former  will 
contained  in  the   latter,  the  devife  under  which  the 
defendant  claimed,  flood  unrevoked  by  any  thing  which 
could  be  Ihev-'n, 

It  was  obje£l:ed,  that  the  claim  of  a  devifee  mufl  be 
founded  on  the  lajl  will  of  the  teflator  ;  and  that,  in 
this  cafe,  there  being  found  to  be  a  will  executed  fub- 
fequent  to  that  in  1748,  that  in  1748  was  not  the  laft 
will  of  the  teflator,  and  confequently  none  could 
claim  any  lands  under  it.  But  to  this  it  was  anfwered, 
that  the  proportion,  that  the  claim  of  the  devifee  muff 
be  founded  on  the  lafl  will  of  the  teflator,  was  falla- 
cious ;  unlefs  its  import  was  very  ftiiclly  attended  to. 
It  was  true,  the  will  under  which  a  devifee  claims 
ipiuff  be  the  hi/i  will,  in  refpcdt  to   the  very  lands 

whicli 
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which  were  the  fubjeft  of  fuch  claim ;  but,  if  there 
were  ten  fubfequent  wills,  which  contained  no  exprefs 
revocation  of  the  former  will,  nor  any  words  which 
could  afFed,  or  extend  to,  the  fubjed  matter  of  a 
devife,  contained  in  a  former  will,  that  former  will, 
quoad  the  fubjetl  of  fuch  devife,  would  be  the  laft  will 
of  the  teftator.  It  was  laftly  obferved,  that  fhould  a 
will,  which  could  not  be  produced,  and  the  contents 
or  effeds  whereof  were  entirely  unknown,  be  con- 
(Irued  as  a  revocation  of  a  known  fubfiiling  will, 
fuch  a  conftru^lion  would  in  eiT^di  not  only  overturn 
the  ftatute  of  frauds,  in  refped  to  one  of  the  mofl; 
material  and  dangerous  fpecies  of  fraud,  intended  to  be 
provided  againfl;  by  that  flatute  •,  but  would  at  the  fame 
time  be  ftriking  a  mod  fatal  blow,  at  the  very  root  of 
all  tellamcntary  power  over  lands ;  for,  of  what  ufe 
to  a  man  would  the  power  of  making  a  will  be,  if  he 
could  not  make  that  will  fecurc  ?  But  it  was  impoiTible 
that  any  will,  however  deliberately  made  and  folemnly 
executed,  could  be  in  any  degree  fecure ;  if  it  could 
be  fet  alide  by  means  fo  very  praclicable,  as  only 
fwearing  to  the  execution  of  an  unexifting  will. 

After  hearing  counfel  on  this  writ  of  error,  the  fol- 
lowing queftion  was  put  to  the  Judges,  viz.  "  Whe- 
"  ther  on  the  fads  found  by  the  fpecial  verdid  in  this 
"  caufe,  the  devife  of  the  chambers,  in  Lincoln's  bin, 
'*  to  Frances  Harwood,  the  defendant  in  error,  by 
"  the  will  of  the  \6\h.  April  1748,  be  revoked  or 
"  not  ?"  Whereupon  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer  delivered  the  unanimous  opi- 
nion  of  the  judges,   that  the  faid  devife  was  not 

G  4  revoked. 
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revoked.  It  was  therefore  ordered  and  adjudged,  thai 
the  judgment  given  in  the  Court  of  King's  Bench, 
reverfnig  the  judgment  given  in  the  Court  of  Common 
Pleas,  fhould  be  reverfed. 

§11.  The  intention  of  a  teflator  to  revoke  a  will  is 
the  circumftance  which  conftitutes  the  revocation,  and 
when  that  appears  in  a  fubfequent  will,  it  is  fufficient, 
though  fuch  fubfequent  will  fhould  not  take  effect 
from  the  difability  of  the  devifee, 

\  Roll.  Ab.  §  12.  Thus  where  a  perfon  devifed  lands  to  A,  B. 

''^*  and  afterwards  devifed  it  to  the   poor  of  the  paiifh  of 

C,  which  was  void,  they  not  having  a  capacity  to 
take,  yet  it  was  held  to  be  a  revocation.  So  a  devife 
to  a  corporation,  though  void,  was  held  to  be  a 
revocation. 

Popfr  V,  §  13-  ^n  a  fubfequent  cafe  it  was  held  that  a  devife 

RatcIiiTe,         ^         Roman   Catholic    (who  was  then  incapable   of 

10  Mod.  333-  ^  ^ 

taking  by  devife)  fnould  notwithftanding  operate  as  a 
revocation  of  a  former  will. 

.  ^  ,.  -1  •  ^  14.  A  codicil  duly  executed  has  the  fame  effect 

A  Codicil  IS  -^      ^  ■' 

fometimes  a      \iy  revoking  a  former  devife  as  a  fubfequent  will ;  if  it 

Kevoeation.  .  r  i        r  •  t  •  i 

3  Atk.  532.     contauis  exprels  words  or  revocation ;  or  it  it  makes 

'  Y^^*  ^^'       a  dificrcnt  difpofition  from  that  contained  in  the  will. 
170.  ■* 

Two  Wills  of       §  ^5*  ^^  ^""^^  ^^^^  ^y  ^'^^  ^^^  Judges  in  the  Houfe  of 
the  fame  Date   j^ords   that   two  inconfiflent  wills  of  the  fame  date, 

are  void. 

Phipppv.Earl  neither  of  which  could  be  proved  to  be  lad  executed, 

7  Br"?  Far!'     ^ve^e  by  the  common  law  of  Engla7id  void  for  uncer- 
Ca.  44.3.  taintyji 


Title  XXXVIII.    Devife.     CL  vl.  §  1 5— i  §•  ^9 

talnty,  fo  far  as  they  were  inconfiftent  and  would  let  in 
the  heir,  if  no  aft  of  the  tellator  fubfequent  to  the 
wills  explained  them,  fo  as  to  reconcile  what  other- 
wife  would  appear  inconfiftent. 

C  1 6.  The  fecond  mode  of  revoking  a  will  is  by  a   ^  written 
^  ...         Declaration, 

writing  declaring  an  intention  of  revoking  fuch  will, 

figned  in  the  prefence  of  three  wltneffes.     And  it  is 

obfervable  that  the  ftatute  of  frauds  (§  5.)  requires    iP.Wms. 

that  in  devifes  of  lands,    the  three  witneftes   fliould 

fubfcribe  the  will  in  the  prefence  of  the  teftator.     But 

the  claufe  relating  to  revocation  (§  6.)  only  requires 

that  the  devifor  fhould  fign  in  the  prefence  of  three 

witneffes  without  requiring  that  the  witnelTes  fliould 

fubfcribe  in  the  teftator's  prefence, 

§  17.  Upon  the  conftruction  of  this  claufe  it  has  been 
held  that  although  a  will  may  be  revoked  by  a  written 
declaration,  without  being  attefted  by  three  witnefles, 
in  the  prefence  of  the  teftator  ;  yet  that  a  fecond  will, 
though  containing  a  claufe  revoking  all  former  wills, 
fhall  not  operate  as  a  revocation,  unlefs  it  is  executed 
in  fuch  a  manner  as  to  operate  as  a  devife. 

§  18.  7.  S.  by  a  will  executed  according  to  the   Egt^lcftonc  t. 
ftatute,  devifed  the  lands  in  queftion  to  ^.  afterwards    ,'^Mod*2c8 
the  teftator  publilhed  another  writing  as  his  laft  will,    »  Show.  89. 
in  the  prefence  of  three  witneffes,  revoking  all  former 
wills ;  but  the  witnefles  to  the  fecond  will  did  not  fub- 
fcribe their  names  in  the  prefence  of  the  teftator.    The 
fecond  [will  not  being  valid   as  a  devife  of  lands,  the 
^jueftion  was,  whether  it  was  not  a  good  writing  within 

the 
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the  ftatute  of  frauds  to  revoke  the  firfl  will.     And  the 
court  refolved  that  it  was  not. 

Onions  V.  §  "9*    -A.   perfon  by  a  will  duly  attefled,  devifed 

1  P.  Wms.       lands  to  truftees  to  feveral  ufes.     He  afterwards  made 

345-  another  will   of    the  fame  lands    devifmr    them    to 

2  Vern.  741.  ^ 

Other  truftees,  but  to  the  fame  ufes,  and  there  was  a 
claufe  in  this  laft  will  revoking  all  former  wills ;  but 
though  it  was  fubfcribed  by  the  teftator  and  attefted  by 
three  witnefles,  yet  the  witnefles  did  not  fubfcribe  their 
names  in  the  prefence  of  the  teflator,  upon  which  the 
tellator's  heir  claimed  the  lands.  And  the  quellion 
was,  whether  the  laft  will  being  void  as  a  devife  of  the 
lands,  fhould  yet  be  a  good  revocation  of  the  former 
will.  Lord  Cowper  declared,  that  if  the  teftator  had 
by  his  fecond  will  barely  revoked  the  firft,  without 
declaring  by  the  fame  act  his  intention  to  difpofe  of 
his  lands  to  the  fame  purpofes  to  which  they  were 
devifed  by  the  former  will,  the  fecond  "will  had  been 
a  good  revocation  of  the  former,  as  to  the  lands  de- 
vifed ;  but  here  was  a  difpofuion  of  the  fame  lands  in 
the  fecond  will  to  the  fame  purpofes  as  in  the  firft  will, 
which  ftiewed  he  did  not  mean  to  revoke  his  firft  will 
as  to  the  devife  of  thofe  lands,  unlefs  he  might  by  the 
fecond  will  (at  the  fame  time  that  he  revoked  the 
former)  fet  up  the  hke  devife,  fo  as  to  take  effeft  by 
virtue  of  his  fecond  will ;  and  that  his  fecond  will 
never  being  fo  perfected  as  to  make  the  devife  of  the 
lands  therein  to  be  good,  the  fame  devife  ftood  unre- 
voked by  the  former  will.  And  that  upon  the  like 
reafon  the  courts  of  law  had  determined  with  great 
juftice  in  the  caf«s  cited.    And  it  was  plain  the  teftator 

did 
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did  not  mean  to  revoke  his  former  will  by  cancel- 
ling, but  by  fubftituting  another  perfed  will  in  lieu   Vide  infra, 
thereof. 

§20.  In   the   cafe  of  Ellis  v.  Smith,    one  of  the   Antecli.5. 
queflions  was,  whether  the  will  not  being  figned  by 
the  teftator  in  the  prefence  of  the  witnefles  but  only 
acknowledged,  was  a  good  revocaiion  under  the  6th 
fedion  of  the  flatute.     The  Lord  Ch.  Baron  Parker   i  Vcf  Jua. 
thought  it  was,  and  that  a  revocation  might  be  by  any    ^^' 
will   executed   according  to   the   5  th  fedion  of   the 
ftatute :  For  the  words,  "  Signed  in  the  prefence  of 
*'  three  witnefles,"  "iffc.  related  only  to  the  preceding 
words,  "  any  other  writing."    The  claufe  was  to  be 
conftrued  in  thedisjundive,  viz.  either  by  will,  codicil, 
^c.  or  by  writing  figned  before  three  witnefles.     The 
other  judges  were  of  the  fame  opinion. 

§  21.  A   declaration  by  a  tefl:ator  that  he  has  re-   Such  Deck, 
voked  a  particular  devife  in  his  will,  though  reduced   J"^^'?"  "\"J 

^  '-'be  ligiied  by 

into  writing,  and  atteflied  by  three  witnefles,   will  not  the  Teftator. 
operate  as  a  revocation  unlefs  figned  by  the  teftator. 

§  22.  A  perfon  devifed  certain  ellates  to  his  daugh-  Hilton  v. 
ters,  D.  and  S.  afterwards  the  teftator  having  an  o^lIy.  35. 
intention  to  revoke  the  will,  as  to  D.,  directed  the  fol- 
lowing words  to  be  written  on  his  will — "  We  whofc 
"  names  are  underwritten  do  teftify  that  the  above 
"  named  A.  (the  teftator)  did  the  day  of  the  date 
"  hereof  publifh  and  declare  that  the  feveral  claufes 
"  and  devlfes  in  his  will,  any  way  relating  to  his 
**  daughter  D*  Ihould  ceafe  and  be  void,  (he  being 

"  fince 
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^  "  fince  married,  and  her  portion  paid ;  in  witnefs 
"  whereof  we  have  hereunto  fet  our  hands,  ^^r." 
And  the  fame  was  fubfcribed  by  four  witnelTes  in  the 
prefence  of  the  teflator ;  but  the  teftator  did  not  fign 
the  fame,  nor  any  other  perfon  by  his  diredlion,  or  by 
him  authorized.  Adjudged  that  this  was  not  a  re- 
vocation. 

Cancelling.  §  23.  The  third   mode  of  revoking  a  will  is   by 

cancelling  it,  that  is  by  tearing,  burning,  or  otherwife 
deftroying  it,  or  by  obliterating  it,  or  defacing  the 
fignature  of  the  teflator.     But  Lord  Mansfield  has  ob- 

Cowp.  R.  52.  ferved,  that  canceUing  is  in  itfelf  an  equivocal  afty 
and  in  order  to  make  it  a  revocation,  it  muft  be  fhewn 
quo  animo  it  was  cancelled  ;  for  unlefs  that  appears  it 
v/ill  be  no  revocation.  As  if  a  man  were  to  throw 
the  ink  upon  his  will  inftead  of  the  fand,  though  it 
might  be  a  complete  defacing  of  the  inftrument,  it 
w^ould  be  no  cancelling.  Or  fuppofe  a  man  having 
two  wills  of  different  dates  by  him,  ihould  dired  the 
former  to  be  cancelled,  and  through  miftake  the  per- 
fon fhoul,d  cancel  the  latter,  fuch  an  aft  would  be  no 
revocation  of  the  lafl  will :  or  fuppofe  a  man  having 
a  will  confiding  of  two  parts,  throws  one  uninten- 
tionally into  the  fire,  where  it  is  burnt,  it  would  he  no 
revocation  of  the  devifcs  contained  in  fuch  part.  It 
is  the  intention  therefore  that  mufl  govern  in  fuch 
cafes. 


Hvde  V,  §  24.  A  perfon  made  a   will,    and   intending   to 

-'V'^V  make  fome  alterations  in  it,  fent  for   a  fcrivener  and 

I  Ab.  Eq. 

'409.  gave  directions  for  another  will.     The  ferivener  ac- 

cordingly 
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cordingly  drew  a  draft  of  another  will,  which  the 
teflator  figned,  and  then,  thinking  he  had  made  a 
new  will,  he  pulled  out  the  firfl  will  and  tore  the  feals 
from  the  firfl:  eight  fheets  of  it,  which  the  fcrivener 
feeing  alked  him  what  he  was  doing,  to  which  he 
anfwered,  I  am  cancelling  my  firfl:  will.  Pray,  fays 
the  fcrivener,  hold  your  hand,  the  other  will  is  not 
perfected,  it  will  not  pafs  your  real  efl:ate,  for  want 
of  being  executed  purfuant  to  the  fl.atute  of  frauds. 
I  am  forry  for  that,  fays  he,  and  immediately  defifl:ed 
from  tearing  off  the  feals,  and  died  in  a  ihort  time 
after  without  having  done  any  thing  farther  to  perfed: 
the  fecond  will,  or  to  cancel  the  firfl:.  It  was  decreed 
that  the  tearing  the  feals  from  the  firfl:  eight  flieets, 
not  being  done  animo  cancdlandi,  was  no  revocationo 
And  that  the  feal  remaining  whole  to  the  lafl:  flieet, 
was  fufficient,  and  in  fl:riclnefs  it  was  not  necefikry 
that  all  the  flieets  fliould  be  fealed, 

§  25.  In  the  cafe  of  Onyom  v.  Tyrer  as  reported  in 
Tree,  in  Cha.  459.  it  is  dated  that  the  tefl:atQr  cancelled 
the  firfl:  will,  by  tearing  off  the  feal,  and  as  to  this 
point  Mr.  Coxe  has  fl:ated  from  the  regifl:er's  book  what  i  P.  Wms, 
Lord  Co-u^T^i^r  faid,  which  I  fliall  tranfcribe.— "  And  344"-»- 
*<  it  is  plain  the  tefl;ator  did  not  mean  to  revoke 
"  his  former  will  by  cancelling,  but  by  fubfl:ituting 
"  another  perfect  will  in  lieu  thereof  and  not  other- 
*'  wife ;  and  therefore  the  cancelling  thereof  was  but 
"  a  circumftance  fhewing  that  he  thought  he  had 
*'  made  a  good  difpofition  by  the  fecond  will,  and  in 
"  confidence  thereof  it  was  done  with  no  other  intent 
\[  but  that  the  fecond  will  fhould  thereby  more  furely 

«  take 
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^'  take  place." — It  was  decreed  that  the  firfl  will  was 
not  revoked. 

It  mud  be  by  §  26.  A  will  Can  only  be  cancelled  by  the  teftator 
or  bv  his  Di-  ^^^'^^^^^f  or  by  fome  other  perfon  in  his  prefence,  and 
rcdion.  \^y  his  exprefs  dire£tion.     So  that  if  a  flranger  tears  a 

will  in  pieces,  it  will  not  be  thereby  revoked. 

Hainee  V.  §2/.  A  perfon  having  difinherited  his  heir  at  law, 

«  Vern!44i.  ^Y  ^^^^>  ^  younger  brother  of  the  heir  at  law  fnatched 
the  will  out  of  the  hands  of  the  executor,  and  tore  it 
into  many  fmall  pieces.  Mod  of  the  pieces,  particu- 
larly fuch  parts  wherein  was  the  devife  of  the  land, 
were  picked  up  and  ftitched  together  again.  A  bill 
was  filed  to  have  the  will  eftablifhed,  and  it  was  de- 
creed that  the  devifee  fhould  hold  and  enjoy  againft 
the  heir ;  and  he  to  convey  to  the  devifee,  although 
there  was  no  dired  proof  that  the  heir  direfted  the 
tearing  of  the  will. 


An  Intention         g  28.  Any  acl  of  a  teftator  by  which  he  (hews  his 
Sufficient.  intention  to  cancel  his  will,  though  the  will  be  not  a£lu- 

ally  cancelled,  operates  as  a  revocation. 

Bibb  V.  §  29.  One  Paiin  who  had  for  two  months  together 

2  Black.'  R.      frequently  declared  himfelf  difcontented  with  his  will, 
'®43'.  being  one  day  in  bed  near  the  fire,  ordered  Mary 

Wilfon  who  attended  him,  to  fetch  his  will,  which  fhe 
did,  and  delivered  it  to  him,  it  being  then  whole,  only 
fomewhat  erafed.  He  opened  it,  looked  at  it,  then 
gave  it  fomething  of  a  rip  with  his  hands,  and  fo  tore 
it  as  nearly  to  tear  a  bit  off,  then  rumpled  it  together 

and 
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and  threw  it  on  the  fire,  but  it  fell  off.  However  it  muft 
foon  have  been  burnt  had  not  Mary  Wilfon  taken  it  up 
and  put  it  into  her  pocket.  Pat  in  did  not  fee  her  take 
it  up,  but  feemed  to  have  fome  fufpicion  of  it,  as  he 
afked  her  what  (he  was  at,  to  which  fhe  made  little  or 
no  anfwer.  He  at  feveral  times  after  faid  that  was  not, 
and  fhould  not  be  his  will,  and  bid  her  deftroy  it. 
She  faid  at  firft,  fo  I  will  when  you  have  made 
another ;  but  afterwards  upon  his  repeated  enquiries 
fhe  told  him  fhe  had  deflroyed  it ;  though  in  fa6t  it 
v/as  never  deftroyed,  and  ^-ie.  believed,  he  imagined  it 
was  fa.  She  afked  him,  when  the  will  was  burnt,  to 
whom  his  eflate  would  go,  he  anfwered  to  his  filler 
and  her  children.  He  afterwards  told  one  J.  E.  that 
he  had  deflroyed  his  will,  and  fhould  make  no  other 
till  he  had  feen  his  brother  John  Mills^  and  defired 
J.  £.  would  tell  him  fo,  and  that  he  wanted  to  fee 
him.  He  afterwards  wrote  to  Mills  in  thefe  terms, — 
*'  Dear  brother,  I  have  deflroyed  my  will  which  I 
**  made ;  for  upon  ferious  confideration  I  was  not 
**  eafy  in  my  mind  about  that  will." — Afterwards  de- 
fires  him  to  come  down — "  For  if  I  die  inteflate  it 
"  will  caufe  uneafinefs.**  He  however  died  without 
making  any  other  will.  The  jury,  with  whom  the 
judge  concurred,  thought  this  a  fufficient  revocation  of 
the  will,  and  therefore  found  a  verdift  for  the  lefTee  of 
the  heir.  A  motion  was  made  for  a  new  trial.  "  And 
'*  per  tot  am  curiam,  this  is  a  fufficient  revocation.  A 
"  revocation  under  the  ftatute  may  be  effected  either 
"  by  framing  a  new  will,  amounting  to  a  revocation 
**  of  the  firfl,  or  by  fome  a£l  done  to  the  inflrument 
**  or  will  itfelf,  viz^  burning,  tearing,  cancelling,  or 

"  obliteration 
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"  obliteration  by  the  teftator,  or  in  his  prefence,  and 

"  by  his  diredlions  and  confent.     But  thefe  muft  be 

Onyons  v.        "  ^"^^^  ^«///2o  revocand'u     Each  muft  accompany  the 

Tryers,  ante,    cc  q^^-^^     Revocation  is  an  ad  of  the  mind,  M'hich 

Hide  V.  Hide,  n  i  r  i  i      'rLi 

mte.  ^  "  muft  be  demonllrated  by  feme  outward  and  vihbie 

"  fign  or  fymbol  of  revocation.  The  llatute  has 
*'  fpecified  four  of  thefe  ;  and  if  thefe  or  one  of 
"  them  are  performed  in  the  llightefl:  manner,  this 
"  joined  with  the  declared  intent  will  be  a  good  tevo- 
"  cation.  It  is  not  neceffary  that  the  will  or  inftru- 
"  ment  itfelf,  be  totally  deftroyed  or  confumed, 
«'  burnt  or  torn  to  pieces.  The  prefent  cafe  falls 
^«  within  two  of  the  fpecific  acls  defcribed  by  the 
"  ftatute.  it  Is  both  a  burning  and  a  tearing* 
*>  Throwing  it  on  the  fire  with  an  intent  to  burn, 
"  though  it  is  only  very  flightly  fmged  and  falls  off  is 
*'  fufficient  within  the  ftatute." 

The  rule  for  a  new  trial  was  difcharged. 

An  Oblltera.         §  3^-  An  obliteration  or  alteration  of  part  of  a  will 
tion  of  Part      ^^^^  ^^j-  ope^-ate  as  a  revocation  of  the  whole,  but 

does  not  re- 

yoke  the  only  pVO  tdntO* 

Whole. 

§  31.  ^.  by  will  in  writing  duly  attefted,  devifed  to 
y  his  wife  a  copyhold  eftate.     A.  on  the  day  he  diedj 

direded  B.  to  obliterate  fome  devifes,  but  nothing  as 
to  the  copyhold ;  and  then  caufed  a  memorandum  to 
be  wrote,  that  he  had  examined  and  approved  of  the 
will  as  fo  obliterated  and  altered  in  his  prefence  by  B. 
but  did  not  republifli  it  in  the  prefence  of  three  wit- 

jieffes. 
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tiefTes,  but  directed  B.  to  carry  it  to  one  to  write  it  fair, 
and,  before  it  was  brought  back,  he  became  delirious* 

Held  to  be  a  good  will. 

§  32.  Robert  Sutton   made   his  will  duly  attefted,    Sutton  v* 
and  thereby  gave  all  his  eftates,  except  a  houfeat  Batby    Cowp.R.Sia. 
to  truftees,  in  trufl  to  fell,  and  to  place  out  the  money 
on  Government  or   real   fecurities,  for  the  purpofes 
therein  mentioned.     The  teftator  afterwards  made  fe- 
veral  alterations,  obliterations,  and  interlineations,  in 
diiferent  parts  of  his  will,  which  were  not  attefted, 
but  did  not  erafe  or  alter  the  devife  to  the  truftees.     It 
was  certified  by  the  Court  of  King's  Bench,  upon  a 
caie  fent  out  of  Chancery,  that  the  devife  of  the  real     , 
eftatc  to  the  truftees  was  not  revoked. 

§33.  A  perfon  devifed  a  real  eftate  to  thrde  truf-   Larkinsv. 
tees  and  their  heirs,  upon  truft  to  fell.     Some  time    g^f  &  pull, 
after,  the  teftator  ftruck  out  the  name  of  bne  of  the    ^^' 
truftees,  by  drawing  a  pen  through  it.     And  the  quef- 
tion  was,  whether  the  devife  to  the  truftees  was  re- 
voked  by  the  erafure  of  the  name  of  one  of  them, 
after  the  execution  of  the  will.     Upon  a  cafe  fent  out 
of  Chancery  for  the  opinion  of  the  Court  of  Common 
Pleas,  Lord  Alvanley  faid,  that  a  revocation  by  obli- 
teration will  have  the  fame  effe6l  which  a  revocation 
by  any  other  means  will  have,  and  no  more.     That 
the  devifees  muft  be  confidered,  in  a  court  of  law,  as 
joint-tenants  in  fee,  abfolutely.     That  it  was  argued 
that  the  revocation  of  the  devife,  as  to  one  devifee, 
made  an  alteration  in  the  intereft  gf  the  others ;  but. 

Vol.  VI,  H  whatever 
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whatever  this  alteration  was,  it  was  not  an  alteration 
arifiRg  from  a  new  gift,  but  merely  from  a  revocation. 
If  the  remaining  devifees  were  to  acquire  any  eflate 
which  they  had  not  before,  fomething  beyond  a  mere 
revocation  would  be  necefTary.  If,  therefore,  the  de- 
vifees had  been  tenants  in  common,  upon  the  erafure 
of  one  name,  the  remaining  two  would  take  no  more 
than  two-thirds  of  the  eflate. 

Id.  I  GO.  The  court  certified,  that  the  devife  of  the  eftate  to 

the  two  truftees,  to  whom,  together  with  the  third 
truftee,  the  faid  eftate  was  devifed  as  joint-tenants  in 
trufl:  to  be  fold,  was  not  revoked  by  the  teflator*s  hav- 
ing ftruck  out  the  name  of  the  third  truftee  after  the 
execution  of  the  faid  will. 

gl^ort  V.  S  34-  Thomas  Carwardine  duly  made  his  will,  by 

Smith, 4Eaft.  .^vi^jch  he  devifed  the  premifes  inqueftion  to  John  SpilU 
man  and  Edward  Jldridge,  upon  feveral  trufts.  The 
teftator,  afterwards,  made  feveral  alterations  in  the 
will,  and,  among  others,  ftruck  out  the  nam.e  of  jfe/jn 
Spillman,  and  introduced  the  names  of  "James  Woodznd 
John  Adey^  and  did  not  afterwards  republifli  his  will. 

Lord  Ellenborough  Chief  Juftice. — ''  It  has  been  con- 
*'  tended  in  this'  cafe,  that  the  teftator  Thomas  Car- 
"  wardlne  has  died  inteftate  as  to  the  premifes  in  quef- 
*'  tlon,  and  that  his  heir  at  law  is  entitled  to  recover ; 
"  inafmuch,  as  the  obliteration  of  the  name  of  John 
*'  Spillman^  one  of  the  devifees  in  truft,  mufl  hare 
*'  been  taken  to  have  been  done  animo  revocandi;  and 
^'  is  a  rsvoc^ition  of  the  devife  made  of  the  premifes ; 

«  and 
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^  and  that  it  muft  be  alfo  taken,  that  his  intention 
"  was  to  have  another  will,  accompanied  with  the  fo- 
"  leninlties  required  by  the  flatute  of  frauds,  or  at 
"  leaft,  to  have  repubhfhed  the  will,  obhterated  and 
"  altered  as  it  is,  on  which  the  queftion  arifes.  And 
"  the  cafe  in  Dyer  3 1  o  Z*.  has  been  relied  on.  The 
"  fi£ls  of  this  ciife  plainly  fhevv,  that  the  teftator  had 
"  no  objed  but  to  change  his  truftees  :  and  it  would 
"  be  unreafonable,  when  he  has  not,  by  any  thing  he 
"  has  done,  i'Kiicated  any  intention  to  difpofe  of  his 
"  lands  to  different  purpofes  than  thofe  declared  by  his 
"  will,  and,  when  it  clearly  appears  that  he  meant  to 
"  difinherlt  his  heir  at  law,  to  infer,  that  he  defigned 
"  that  his  will  fliould  become  inoperative,  and  fo  let 
"  in  his  heir  at  law  by  what  he  did,  rather  than  to 
"  conclude,  that  he  thought  he  had,  by  the  alterations 
"  introduced,  made  a  valid  difpofition  of  his  eflate  to 
"  the  new  truftees,  and  that  he  had  no  defign  to  alter 
"  his  will,  except  fo  far  as  fuch  obliteration  and  inter- 
*'  lineation  could  effectuate  that  purpofe,  by  fubltitut- 
*'  ing  the  perfons  whofe  names  he  interlined  in  the 
"  flead  of  him  whofe  name  was  ftruck  out.  If  fuch 
"  be  the  cafe,  and  fo  it  appears  to  us,  the  teftator 
"  meant  no  revocation  but  by  means  of  that,  which 
"  he,  through  miftake,  fuppofed  to  be  a  valid  difpofi- 
"  tion  to  others,  and  had  no  intention  to  revoke  by 
"  the  obliteration  he  has  made,  but,  by  an  effe6hial 
*'  fubftitution,  meant  to  be  made  of  others  in  the  room 
"  of  him,  whofs  name  was  fo  obliterated  ;  and,  if  io^ 
"  this  cafe  muft  be  governed  by  that  of  Onions  v. 
*'  Tyrer^  i  P.  Wms.  343.  where  the  intention  of  the 
**  teftator  not  being  "  to  revoke  his  firft  will  by  can- 

H  2  "  celling, 

\ 

/ 
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**  celling,  but  by  fubftituting  another  perfect  will  irf 
**  lieu  thereof..'*  Lord  Chancellor  Cowper^  on  the 
**  fame  ground,  fet  up  a  like  devife,  and  held  a  can- 
*'  cellation  of  the  firft  ^vill  to  be  no  revocation.  But, 
**  in  thrs  cafe,  it  has  been  further  argued  for  the  de- 
**  fend^nfs,  that,  fuppofnig  the  obliteration  of  the 
''  name  of  Sjn'lhnan  to  have  revoked  the  devife  to  him, 
^  the  heir  at  law  cannot  recover ;  inafmuch,  as  the 
''  devife  to  Aldridge  remained  Unrevoked:  and  we 
*'  think  there  is  great  weight  in  this  argument ;  and 
"  that  there  are  grounds  on  which  it  may  be  con- 
*'  tended,  thai*  the  effect  of  the  obliteration  in  this  cafe 
"  is,  at  moft,  to  revoke  only  the  devife  as  to  Spillman, 
"  the  one  devifee  in  truH  whofe  name  is  fo  obliterated^ 
"  leaving  it  unrevoked  as  to  Aldridge  ;  the  interline- 
^'  ations,  which  were  i/itended  to  add  other  truflees, 
*'  being,  for  want  of  a  proper  publication^  inoperative :' 
*'  and,  therefore,  giving  its  full  effe£t  to  that  obKtera:- 
"  tion,  it  would  leave  the  devife  to  Aldridge  in  full 
*'  force,  and  competent  to  fuftain  all  the  trufts  of  the 
"  will  in  exclufion  of  the  heir  at  law." 

Cancelling  S  35*  "Where  there  are  duplicates  of  a  will,  and  the 

^okcs  die'^^"  deflator  cancels  that  one  which  is  in  his  own  pcffef- 
othcr.  fjQn    thoijcrh  the  other  parts  remain  entire,  yet  it  will 

2  Vtrn.  742.  "  ^  ■' 

1  P.Wm.346.  be  a  revocation  of  the  whole.  For  the  original  and 
V.  Gilbert^  duplicate  being  but  one  will,  they  muft  fland  or  fall 
infra.  together.     And  it  may  not  be  in  the  teftator's  power 

to  get  pofiefiion  of  the  duplicate. 

Implied  Re-  §  ^6^.  Befides  the  different  modes  of  revoking  a  will 
vocdt.ens.        allowed  by  the  ftatute  of  frauds,  certain  alterations  in 

the 
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the  fituation  of  the  teflator,  or  in  the  eftate  devifed, 
have  been  held  to  be  implied  revocations  of  a  will. 

§  37.  It  is  now  fully  eflabliilied,  that  a  fubfequenl:   Marriage  and 

1     1       1  .     1        r         1  M  1  •  Biith  of  a 

piarriage,  and  the  birth  or  a  child,  operate   as  an  ini-  child. 
plied  revocation  of  a  will  made  during  celibacy. 

§  38.  Thus,  where  a  perfon  made  a  will  in  the  time  chrlftopher 
of  a  former  wife,  who  died  without  iffue,  and  married  ^-C'^rifVopher 
a  fecond  wife,  by  whom  he  had  iflue  the  plaintiff ;  the 
Court  of  Exchequer  declared,  that  the  teftator*s  fecond 
marriage,  and,  having  iffue  by  that  aiarriage^  was  a 
total  revocation  of  the  will, 

5  39.  A  perfon  made  a  will  in  'Jamaica  in  the  year  Spra^ge  v, 
1764,  by  which  he  devifed  his  real  and  perfonal  eflate   ^^^.*  ^^ 
to  the  defendant :  afterwards,  he  made  another  will  in  Amb.  721^ 
^ngland^  which  was  not  duly  attefted,  by  which  he  de- 
vifed his  real  and  perfonal  eflate  to  his  wife,  in  truft 
for  his  fon.     The  Chancellor  of  Jamaica  decreed,  that 
the  marriage  and  birth  of  a  child,  and  the  fecond  will, 
amounted   to  a  revocation,  as  to  the  perfonalty,  but 
jiot  as  to  the  real  eflate. 

On  an  appeal  to  the  Privy  Council,  Parher  Chief 
Baron,  De  Grey  Chief  Juflice,  and  Sir  Eardley  Wihnot 
being  prcfent,  fo  much  of  the  decree  as  eflablilhed  the 
firfl  will,  with  refpecl  to  the  real  eflate,  was  rcverfed. 
And  it  was  declared,  that  the  fubfequent  marriage  and 
birth  of  a  child  were,  in  point  of  law,  an  impHed  re- 
vocation  of  the  firfl  will. 

H  3  §40'  Msrriagf 
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§  40.  Marriage  and  the  birth  of  a  child  do  not,  how- 
ever, in  all  cafes,  amount  to  an  implied  revocation  of 
a  will ;  for  thefe  fads  only  afford  a  prefumption,  that 
the  teflator  had  changed  his  intention.  So  that,  where 
this  prefumption  is  rebutted  by  other  circumflances, 
the  rule  will  not  hold. 

Brown  V.  §  4^*  A  batchelor  made  his  will,  by  Vvhlch  he  gave 

T  hompfon,       ^  Wacv  of  COO  /.  to  his  brother,  and  lerracies  to  other 
1Ab.liq.413.  .  . 

^        perfons,  and  devifed  his  real  eftate  to  Eliza  Olofe  and 

her  heirs.  The  tefhator,  afterwards,  married  EU-za 
Clofe,  and  died,  leaving  her  pregnant  of  a  fon,  with- 
out altering  his  will.  The  queftion  was,  whether  this 
alteration  in  the  teflator's  fituation  amounted  to  a  re- 
vocation of  his  will. 

Lord  Keeper  Wright  was  clearly  of  opinion,  that  an 
alteration  of  circumflances  might  amount  to  a  revoca- 
tion of  a  will  of  lands,  as  well  as  of  perfonal  eftate, 
notwithftanding  the  flatute  of  frauds,  which  does  not 
extend  to  an  implied  revocation.  But  that  no  fuch  al- 
teration appeared  here,  for  no  injury  was  done  to  any 
--.,^_j  perfon,  and  thofe  were  provided  for,  whom  the  tefta- 

n(hire,      tor  was  mofl  bound  to  provide  for,  and  fo  eflablifhed 
the  will. 


.nha. 


§  42.  Lord  Mansfield  has  faid,  that  as  marriage  and 

\,uhitt,  the  birth  of  a  child  only  amount  to  an  im»plied  re- 

-- -'"g"  3  •        vocation  of  a  former  will,  thefe  may  be  rebutted  by 

every  fort  of  evidence  :  and  that  there  was  no  cafe  in 

which  a  marriage  and  the  birth  of  a  child  had  been  held 

to 
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to  raiie  an  iniplied  revocation,  where  there  had  not 
been  a  difpofition  of  the  whole  eftate. 

^  A.1.  It  was  held,  in  a  modern  cafe,  that  a  fecond    Ex  parte 
marriage,  and  the  birth  or  children,  the  wire  and  chil-  ter,  7  Vef. 
dren  being  provided  for  by  fettlement,  and  there  being  ''""*  ^^  ' 
children  of  a  former  marriage,  was  a  cafe  of  exception 
from  the  rule,  that  marriage  and  the  birth  of  a  child 
revoke  a  will. 

§  44.  It  has  been  determined,  in  a  modern  cafe,  Marrtlee  and 

that  marriage,  and  the  birth  of  a  poflhumous  child,  poithumoua 

operated  as  a  revocation  of  a  will  of  lands,  made  be-  Child, 
fore  marriage. 

§  45.  Thus,  where  a  perfon  being  a  batchelor,  de-  ^^^.'^*  Lan- 
vifed  lands  to  his  nephew,  and  afterwards  married.  5  Term  R.  49, 
Upon  his  wife's  becoming  pregnant,  he  exprefled  an  in- 
tention to  revoke  his  will,  and  gave  directions  to  an 
attorney  to  prepare  another  will,  but  died  b'sfsre  it 
was  rer.dy.  After  his  death,  his  widow  was  delivered 
of  a  child,  who  brought  an  ejedment  ^.gainfl  the 
dcvifecs. 

Lord  Kcfiyon  fciid,  it  had  been  folemnly  decided,  that 
marriage,  and  the  fubfequent  birth  of  a  child,  amounted 
to  a  revocation  of  a  will  made  before  the  marriage. 

o 

Perhaps  the  foundation  of  that  principle  was  not  fo 
much  an  intention  to  alter  the  will,  implied  from  thofe 
circumflances  happening  afterwards,  as,  a  tacit  condi- 
tion annexed  to  the  will  itfeif,  at  the  time  of  raakinsr 
it,  that  the  party  did  not  then  intend  that  it  fliould  take 

H  4  effea. 
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effecl,  if  there  fhould  be  a  total  change  in  the  fituation 
of  his  family.  His  Lordfliip  cited  a  paflage  from  'Jiif-^ 
iiniaii's  InJUtutes.^  and  alfo  from  V'lnhas  Comment^  to 
fhew  that,  by  the  civil  law,  if  the  wife  was  pregnant, 
and  a  pofthumous  child  was  afterwards  born,  the  will 
\vn8  utterly  defLroyed  :  and  this  confirmed  the  idea, 
that  thefe  decifions  did  not  proceed  on  the  intention  of 
the  party,  but  on  a  tacit  condition  annexed  to  die  will 
itfelfwhen  made.  That  our  law  alio  took  notice  of 
pofthumous  children.  For  thefe  reafons,  therefore, 
(landing  on  former  decifions,  and  not  extending  them 
beyond  the  rule  eftabliflied  and  incorporated  into  our, 
law,  he  was  of  opinion  for  the  plaintiff":  but  difclaimed 
paying  any  attention  to  the  declarations  of  the  huf- 
Vidc  ante  band  ;  becaufe,  letting  in  that  kind  of  evidence,  woul4 
tubitt,  f.  42.  be  in  dired  oppofition  to  the  ftatute  of  frauds,  which 
was  paffed  in  order  to  prevent  any  thing  depending 
either  on  the  miftake  or  the  perjury  of  witneffes.  But, 
when  the  act  intended  to  guard  againft  frauds  and  per- 
juries, it  left  the  courts  at  liberty  to  take  into  confider- 
ation  thofe  circumftances  which  are  not  liable  to  pre- 
varication. 

Mr.  Juftice  Buller  faid,  that  the  only  queftlon  was, 
whether  a  child  in  'ventre  fa  mere  be  or  be  not  in  the 
fame  fituation  ai  a  child  actually  born,  and  that  there 
was  no  diftindion  between  them.  That  he  had  looked 
Ante  f.  41.  into  the  regifter's  book  for  the  cafe  of  Brown  v.  Thomp- 
fon^  where  it  did  not  appear  that  the  child  was  born 
during  the  parent's  life.  That  that  cafe  was  firft  heard 
before  the  Mafter  of  the  Rolls,  who  decreed  a  revoca- 
tion of  the  will,  though  that  decree  was  afterwards  re- 

yerfcd, 
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•yerfed  by  Lord  Keeper  Wright,  from  the  peculiar  cir- 
x:umftances  of  the  cafe.  They  muft  take  it,  that,  in 
that  cafe,  the  child  was  not  born  during  the  devifor*s 
life  ;  if  fo,  the  opinion  of  the  Mafter  of  the  Rolls  goe> 
the  full  length  of  deciding  the  cafe  j  and  he  agreed, 
that  that  opinion  was  found  law. 

The   Court  was  unanimous  that  the  will  was  re- 
voked, 

§  /(6.  Although  it  is  fully  edablifhed  in  the  preced-  Vide  Treat, 

ing  cafes,  that  marriage,  and  the  birth  of  a  child,  ope-  p     ^*     J^' 
rate  as  an  implied  revocation  oFa  will  made  before  the 

marriage,  yet  it  has  never  been  decided,  that  either  of  T^ckfon 

thofe  circumftances  fmgly,  as  a  fubfequent  marriage,  Hurlo«k, 
.or  the  fubfequent  birth   of  a  child^  will  have  that 

§  47.  The  marriage  of  a  woman  operates  as  a  re-  a  Woman's 
vocation  of  a  will  made  by  her  prior  to  fuch  marriagfe ;    '^^ 'I' /evoked 

^  ^  o    '     by  Marriage. 

for,  if  the  wife  dies  before  her  hufband,  it  can  have  no   ^^xk  v. 
operation,  the  making  of  the  will  being  only  the  in-   4  Rep. 'eV. 
ception  of  it,  as  it  does  not  take  effed;  until  the  death   ^oe  v.  Staple, 

2  Term  R. 

of  the  devifor.     But  if,  in  a  cafe  of  this  kind,  the  wife   6R4, 
furvives  her  hulband,  the  will  is  revived,  and  takes   Lloyd "  ^* 
effect  as  if  Ihe  had  never  been  married,  2Bro.R.  5;;.j. 

Plowd.  343. 

§  48.  It  was  eftablilhed  as  a  rule,  long  before  the    Alteration  of 
ftatutcs   of  wills,  that  any  alteration  of  the  eftate  in   ^^'^  ^^^^^^* 
lands  devifed,  by  the  ad:  of  the  devifor,  after  the  pub- 
lication of  his  will,  operated  as  an  implied  revocation 
pf  f^lch  will.     This  doarine  is  founded  on  three  rca- 

fona. 


io6 


Ante  ch    3. 
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fons.  1  il,  On  the  favour  which  the  law  fhews  in  every 
inflance  to  the  heir.  2d,  On  a  principle  already  dated, 
that  a  devifor  muft  not  only  be  aclually  feifed  of  the 
lands,  at  the  time  when  he  makes  his  will,  but  mufl 
alfo  continue  to  be  feifed  thereof  till  the  time  of 
his  death.  And,  3d,  Becaufe  any  alteration  of  the 
eftate  devifed,  is  held  to  be  evidence  of  an  alteration 
in  the  intention  of  the  devifor. 


/■lif nation  to 
a  biranger. 
7  Roll.  Ah. 
615,  616. 


Vin.  ad  Inrt. 
Lib.2.Tit.20. 
i.  12. 


SparroT^'  v. 
Hardcaflle, 
Amb.  224. 
3  Atk.  799. 
7  Term.  R. 
416. 


§  49.  An  a£lual  fale  or  difpofition  of  the  eftate  by 
the  devifor,  after  he  has  made  his  will,  operates  as  a 
revocation  ;  for,  in  fuch  cafe,  the  teftator  does  not 
die  feifed  ;  and  his  alienation  is  undoubted  evidence  of 
an  alteration  of  intention,  in  conformity  to  the  rule  of 
the  civil  law,  from  which  this  doctrine  was  probably 
derived.  EJi  enim  rci  legata  alienatio  /pedes  tacita 
adempiionis,  quoniam  hoc  ipfoj  quod  tejlator  rem  in  alimn 
transfert,  recedere  a  priori  voluntate  videtur. 

§  50.  A  perfon  devifed  all  his  manors,  mefluages, 
and  hereditaments  whatfoever  to  truftees,  in  trufl  for 
his  nephew  and  his  iffue  in  ftrift  fettlement.  The  tef- 
tator  afterwards  conveyed  an  advowfon,  whereof  he 
was  feifed  at  the  time  of  making  his  will,  to  truftees 
and  their  heirs  ^  and,  by  another  deed,  declared  the 
trufl  of  that  conveyance.  It  was  decreed  by  Lord 
Hardii-icke,  that  the  conveyance  of  the  advowfon  was 
a  revocation  of  the  devife  of  it. 


A  maid  V. 

Arnald, 

iBro.R.4Ci. 


§  51.  Elizabeth  Milner  devifed  a  houfe  to  her  filler 
Catherme  for  life,  and,  after  her  deceafe,  devifed  the 
fame  to  truflees,  in  trufl  to  fell  5  afterwards,  the  tefla- 

trix 
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trlx  herfelf  fold  the  e^:?X(t :  and  it  was  decreed,  that 
this  fale  was  a  revoca::^jri  not  only  of  the  he  Je,  but 
alfo,  of  the  devife  ot  me  money  to  arife  from  the 
fale. 

§  52.  Even  an  agreement  or  covenant  to  convey 
lands  which  have  been  previoufly  devifed,  will  operate 
in  equity,  though  not  at  law,  as  a  revocation  of  fuch 
devife. 


2P.Wm.328. 


§  ^l.  A  perfon  devifed  fix  houfes  to  his  wife;  af-    Rider  v. 
terwards  the  teftator,  by  articles,  covenanted,  in  con-    jp^Wm 
fideration  of  the  marriage  of  his  eldeil  daughter,  to 
fettle  a  moiety  of  his  real  eftate  on  her.     Lord   King 
held,  that  though  this  was  but  a  covenant,  and,  there- 
fore, did  not  at  law  revoke  the  will,  yet  it  being  for  a 
valuable  confideration,  was,  in  equity,  tantamount  to    Cotter  v. 
a  conveyance,  and,  confequently,  a  revocation  of  the   }^]^^'^l  ^' 
will. 

§  54.  In  the  cafe  of  Parfms  v.  freeman^  Lord  Hard'  3  Atk.  741. 
wicke  faid,  that  "  what  was  a  revocation  at  law,  fhall 
"  hold  in  equity ;  as  it  would  be  very  mifchievous, 
*'  that  the  fame  fort  of  conveyance  fhould  not  be  a  re- 
*'  vocation  in  both  cafes :  therefore,  if  a  man  having 
*'  an  equitable  eftate  makes  his  will,  and  then  executes 
'*  a  conveyance,  and  difpofes  of  it,  or  declares  the  ufe 
*'  to  himfelf,  that  will  be  a  revocation,  if  it  would  be 
*'  fo  of  a  legal  eftate  at  law*." 

*  This  doArine  was  fully  difcufled  and  enablifhed  in  the  cafe  of 
Brydgcs  V.  the  Duchtfs  of  Chandos,  and  Goodt'itk  v.  Otvjayy  which 
will  be  ftated  in  a  fubfcquent  part  of  this  chapter. 

§  ^i.  Even 
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An  Intended  ^  5^.  Even  an  intended  alienation  of  an  eftate  prCy 
vioufiy  devifed,  which  fails  of  taking  efFcd,  for  want 
of  fome  formality  in  the  inf^rument,  has  been  held  to 

iFoll.  Ab.      operate  as  a  revocation.     Thus,  a  feoffment  without 

615.  3  Atk.     livery,  and  a  bargain  and  fale  not  inrolled,  have  been 
73'  Sot- 
held  to  be  revocations  of  prior  devifes ;  becaufe  fuch 

intended  alienatioils  were  confider^d  as  proofs  of  ai^ 

alteration  of  intention. 


SIiovc  V.  §  S^'  ^^  ^^^  held,  in  a  modern  cafe,  by  the  Court 

T*^  '^R  ^^  King's  Bench,  that  a  deed  intende(d  to  operate  as 

an  appointment  of  ufes,  but  not  fufficient  for  that  pur- 

pofe,  may  have  the  effect  of  revoking  a  wijl,  if  tlje 

party  appear  to  have  had  that  intejitiqiiy 

Alienation  to  ^  S7*  -^.n  alienation  to  a  trullee,  without  any  intpn- 
tbe  Devifor.  ^^'^^^  °^  departing  with  the  eflate,  and  though  the  alienor 
takes  back  the  old  ufe,  has  been  held  to  operate  as  a 
revocation  of  a  prior  devife.  Becaufe,  in  fuch  cafes, 
there  is  an  interruption  of  the  feifm  ;  and  alfo,  becaufe 
a  prefumption  in  favour  of  the  heir  at  law  arifes  from 
the  alienation,  that  there  was  an  alteration  in  the  inter|- 
tion  of  the  teflator. 

Dyer  143  ^.  §  S^.  Thus  it  was  determined  in  Mich.  44  Edw.  ^, 
that  where  a  man  feifed  in  fee  of  lands  devifable  by 
cuflom,  made  his  will,  he  having  then  two  fons,  and, 
upon  their  death,  aliened  the  land  in  fee,  ajid  took 
back  an  eflate  in  fee,  the  will  was  thereby  revoked. 

coin's  Cafe,  §  59-  Lord  Lincoln  devifed  all  his  eflates  to  the  per- 

1Ab.Eq.411.  £qj^  J.Q  ^hom  his  title  was  to  defcend,  and,  afterwards, 

oliow.  ran,  ??-... 

Ca.  154.  conceiving 
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conceiving  that  he  fhould  marry  a  certain  Lady,  though 
the  Lady  never  had  any  fuch  intention^  he  conveyed 
his  eftate  by  leafe  and  releafe  to  truftees,  in  con fi dera- 
tion of  his  intended  marriage,  to  the  ufe  of  himfelf 
and  his  heirs,  until  the  marriage  fliould  take  effe6l.> 
and  then,  as  to  part,  for  his  intended  wife,  "^c.  Na 
marriage  ever  took  place,  and  Lord  Lincoln  died  with- 
out  doing  any  other  adt.  It  was  decreed,  that  this  con- 
veyance operated  as  a  revocation  of  the  will ;  and  the 
decree  was  affirmed  in  the  Houfe  of  Lords. 

It  is  faid,  that  the  Judges  were  equally  divided  in  this  4  Burr.  1940. 
cafe,  and  that  all  the  Lords  voted.     Lord   Mansfield  ^^J*"-  ^°3- 
has  faid  of  it,  "  The  abfurdity  of  Lord  Lincohih  cafe 
**  is  fhocking,  however  it  is  now  law." 

§  60.  yf.  by  his  will  dated  In  1708,  gave  feveral  Pollen  v. 
pecuniary  and  fpecific  legacies,  and  then  gave  all  his     Ah  E 
real  and  perfonal  eflate,  afrer  all  his  debts  and  legacies   7  1^^^'  Pari' 
paid,  to  B.,  on  condition  he  took  the  name  of  ^.  upon 
him  and  the  heirs  male  of  his  body,  with  divers  re- 
mainders over.      Afterwards,  in    1709,    ji.  together 
with  7.  5.  his'truftee,  by  lea'e  and  releafe,  conveyed 
feveral  manors  to  trull ees  and  their  heirs,  to  the  ufe  of 
himfelf  for  life,  without  impeachment  of  wafte  j  and 
that  the  truftecs  and  their  heirs  Ihould  execute  fuch 
conveyance  and  conveyances  thereof,  as  A.  by  WTitinp- 
under  his  hand  and  feal,  or  by  his  laft  will,  ^c.  fhould 
direct  or  appoint.     In   11 10  A.   died,  vv^ithout  alter- 
ing or  revoking  the  faid  will,  or  making  any  other  ap- 
pointment touching  the  faid  real  eflate.    It  was  decreed, 

that 
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that  the  leafe  and  releafe  was  a  revocation  of  the  will, 
and  affirmed  in  the  Houfe  of  Lords. 

Alienation  to  §  61.  An  alienation  made  for  the  fole  purpofe  of 
Devlfe^^"^^^  ftrengthening  or  giving  effeft  to  a  previous  devife,  has, 
notwithftanding,  been  held  to  operate  as  a  revocation, 
on  account  of  the  interruption  of  the  feifin ;  for, 
in  fuch  a  cafe,  no  aheration  of  intention  could  be 
prefumed. 

Huffey's  Cafe        §  62.  A  baflard  made  his  will,  and  thereby  devifed 

T  RolL  A^b.       SI  certain  manor  j  afterwards,  he  made  a  feoffment  of 

^H-  the  fame  manor,  to  the  ufe  of  fuch  perfons,  and  for 

fuch  eflates  as  he  had  already  declared  by  his  will.     It 

was  adjudged,  that  this  feoffment  was  a  revocation  of 

his  will. 

Lutwlcliv.  §  63.  A  perfon  covenanted,  by  indenture,  to  levy 

^  R"n"*Ab       ^  ^"^  ^°  ^^^  ^^^  °^  ^"^^  perfons  as  he  fhould  nominate 
614.  by  his  will,  and,  afterwards,  he  made  a  will,  by  which 

he  devifed  the  lands  to  certain  perfons.  He  then  levied 
Hick  V  Mors,  a  fine  in  purfuance  of  the  covenant,  and  it  was  agreed 
A.nb.  215.       that  the  fine  operated  as  a  revocation  of  the  will. 

Fine  and  §  64.  Where  a  perfon  who  has  devifed  his  lands 

Recovery.        afterwards  levies  a  fine,  or  fuffers  a  recovery  of  them, 

thefe  a£t$  will  operate  as  a  revocation  of  the  preceding 

devife. 

Wilf.  Rep.        S  ^5-  Thus,  If  a  perfon  feifed  in  fee  of  lands,  de- 
12.  vifes   them,  and  afterwards  levies  a  fine,  though  he 

declares  the  ufe  to  himfelf  in  fee,  or  makes  no  decla- 
ration^ 
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ration,  in  which  cafe,  the  old  ufe  refults  to  him  ;  yet 
this  has  always  been  held  to  be  a  revocation  ;  becaufe 
the  courts  will  prefume  in  favour  of  the  heir,  that  the 
teftator  had  an  intention  to  alter  or  revoke  his  will,  by 
fuch  an  a£l  done  after  the  will. 

§  66.  A  common  recovery  has  the  fame  eftecl,  as    Djfler  v. 

..,,,.        .,1  1     1  DIfter,  3Lev. 

where  a  tenant  m  tail  made  his  will,  and  thereby  de-    io8. 

vifed  certain  lands,  and,  afterwards,  by  bargain  aod 

fale  inrolled,  conveyed  the  fame  to  a  tenant  to  the 

precipe,  againft  whom  a  common  recovery  was  fuffered 

with  voucher  of  the  tenant  in  tail,  to  the  ufe  of  himfelf 

in  fee.     It  was  determined,  that  the  recovery  operated 

as  a  revocation  of  the  wilL 

§  6j.  Sir  H.  Turner  being  feifed  of  a  confiderable  Marwood, " 
eftate  in  tail  male,  with  remainder  to  himfelf  in  fee,  ^'TArr"^'^'^ 
made  his  will,  by  which  he  devifed  his  ejflate  to  his  ne- 
phew (who  was  not  his  heir  at  law)  in  ilri£l  fettlement. 
Afterwards,  Sir  H.  Turner  fuffered  a  common  recovery 
of  this  eftate,  to  the  ufe  of  himfelf  in  fee.  Upon  the 
back  of  the  will  was  written,  "  This  is  my  %vill  •'^  and 
afterwards,  "  hut  not  noivfo  intended.*' 

It  was  determined  that  the  recovery,  and  the  decla- 
ration of  the  ufes  of  it  to  Sir  H.  Turner  and  his  heirs, 
being  fubfequent  to  the  will,  and  inconfiftent  therewith, 
as  declaring  the  eftates  fhould  go  to  his  heir  at  law,  and 
not  to  his  devifee,  operated  as  a  revocation  of  the  will. 
And  it  was  obferved,  that  a  common  recovery,  as  it  is 
a  folemn  conveyance  upon  record,  and  flronger  than. 
a  feoftment,  mud  needs  be  ;i  revocation  j  the  recovery, 
>  3  b^i"g 
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being  fuffered  by  the  tenant  in  tail,  plainly  gains  ari 
abiblute  fee  derived  out  of  that  ellate  tail,  and  which 
fee  was  never  devifed :  confequently,  it  mull  be  even 
flronger  than  the  cafe,  where  a  man  having  lands  de- 
vilbs  them,  and  afterwards  makes  a  feoffment  of  them^ 
though  to  the  ufc  of  himfclf  and  his  heirs,  and  though 
this  ule  be  the  old  ufe  and  to  the  old  eftate,  yet,  ac- 
cording to  the  feveral  cafes  in  i  Roll.  Ab.  614.  it  is  a 
Ante  r.  C6.  revocation  ;  and  the  cafe  of  Dijier  v.  D'yler  was  cited 
as  exadly  in  point.- 

Parfon's  v.  §  68.  By  nianiage  articles  it  v/as  agreed,  that  the 

Freem«ii,  ^^Jfe's  eftate,  whereof  £i\Q  was  tenant  in  tail,  fliould  be 
>'orr.  Mss.  conveyed  to  the  hufband  in  fee.  After  the  marriage^ 
the  hufband  devifed  thofe  lands ;  and  afterwards  the 
huftand  and  wife  fuffered  a  recovery  of  thofe  lands, 
to  fuch  ufes  and  for  fuch  eft  sites  as  they  fhould  jointly 
appoint  J  and,  in  default  of  fuch  appointment,  to  the 
ufe  of  the  hufl^and  and  his  heirs.  No  appointment 
was  made.  It  was  decreed  by  Lord  Hardwicke,  that 
the  will  was  revoked  by  the  recovery  :  and  his  Lord- 
aVff.  431.  fhip  is  reported  to  have  faid,  "  It  is  admitted  that,  if 
'*  the  tcftator  had  been  feifed  in  fee,  at  the  date  of  the 
'*  will,  and*had  afterwards  fuffered  a  recover}',  that 
**  would  have  been  a  revocation :  and  yet  the  objec- 
*'  tion  would  have  held  equally  there,  of  the  altera- 
"  tion  being  made  only  for  the  particular  purpofe  to 
"  enable  him  and  his  wife  to  difpofe  without  any  other 
*'  form  of  conveyance.  There  are  a  great  variety  of 
*•  cafes,  and  nice  and  artificial  diftindions,  upon  the 
*'  favour  to  the  heir.  One  rule,  however,  is  certain, 
•'  that  if  a  mr.n  is  feifed  in  fee,  and  difpofes  by  will, 
4  '^  and 
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"  and  afterwards  makes  a  conveyance  taking  back  a 
"  new  elbtc,  that  is  a  revocation.  So,  if  he  devifes 
'^  the  land,  and  levies  a  fine  without  any  ufe  declared, 
"  this  is  a  revocation,  and  yet  he  takes  back  the  old 
"  ufe  unaltered ;  whlcli  is  a  prodigious  ftrong  cafe."  ■ 

§  69.  Vincent   Darky,    being    feifed   of  feveral  real  parley  v. 

and  leafehold  eftatcs,  made  his  will ;  by  which,  he  de-  Amb.  653. 

vifed  all  his  real  clhues  m  the  counti(3s  ot  Devon  and  liiro.iWi.Ca. 

Cornwall  to  the  refpondent  Lan^worl/jy,  in  Itrid  fct-  359- 
tlenient. 

Some  years  after  making  this  will,  the  teflator  fuf- 
fered  a  common  recovery  of  feveral  parts  of  the  eftatcs 
thereby  devifed,  and,  by  proper  deeds  and  convey- 
ances, declared  the  ufes  of  fuch  recovery  to  himfelf 
in  fee. 

The  heir  at  lavv^  of  the  teflator  filed  his  bill  in  the 
Court  of  Chancery,  iiififling  that,  as  the  recovery  was 
fuffered  by  the  teflator  long  after  the  making  of  iiis 
will,  and  as  the  teflator  did  not  republifh  the  fame,  or 
make  any  otlier  will  of  the  faid  eflates,  after  fuffering 
fuch  recovery,  the  will  was  thereby  revoked,  with  re- 
fpe£l  to  any  devife  therein  made  of  any  of  the  premifes 
included  in  the  recovery,  and  that  they  defcended  to 
the  heir  at  law. 

The  caufe  was  heard  before  Lord  Chancellor  Ca?n- 
den,  when  his  l.ordfliip  ordered  a  cafe  to  be  flated,  for 
the  opinion  of  the  Court  of  Common  Pleas,  upon  the 
following  queflion,  ^Tz.  "  Whether  the  deed  executed. 

Vol.  VI.  I  "  and 
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''  and  the  recovery  fuffered  by  Vincent  Barley  was  u 
"  revocation  of  the  will  ?"  And,  the  cafe  having  been 
fully  argued  before  that  court,  the  judges  certified 
their  opinion,  that  the  deeds  executed,  and  the  reco- 
very fuffered,  by  the  teflator  Vincent  Barley^  were  a 
a  revocation  of  his  will,  as  to  the  lands  comprifed  in 
the  recovery. 

The  Lord  Chancellor  decreed  accordingly ;  and 
the  Houfe  of  Lords  affirmed  the  decree  as  to  this 
point. 

Antech.  3.  §  70.    In  the  cafe  of  Selzuin  v.  Sclivin,  which  has 

been  flated  in  a  former  chapter,  the  will,  though 
made  before  the  return  day  of  the  writ  of  entry  on 
which  the  recovery  Vv^as  fuffered,  and  to  which  it  had 
relation,  was  held  not  to  be  revoked  by  the  recovery ; 
becaiife  the  baj'gain  and  fale  and  recovery  ought  to  be 
confidered  as  one  tranfaflion,  and  as  conftituting  one 
whole,  by  reference  to  its  inception. 

l^TodernDoc-        ^7^'  The  do£lrine  of  prefumptive  revocations  ap- 

fumptive  ^'^      pears  to  have  been  carried  much  too  far,  and  has  been 

Revocations,     difapproved  of  by  the  ableft  judges  of  modern  times. 

Lord  Mansfield  has  faid,  "  That  conflru6live  revoca- 

3  Burr.  R,        *'  ^io^^s  contrary  to  the  intention  of  the  teflator  ought 

H9*»  «  not  to  be  indulged.     And  that  fome  overflrained 

"  refolutions   of  that  fort  had  brought  a  fcandal  on 

*'  the  law."     And  on  another  occafion  his  Lordfhip 

Douff.  "22.      ^^^^ — "  -^^^  revocations  which  are  not  agreeable  to  the 

"  intention  of  the  teflator,  are  founded  on  artificial 

**  and  abfurd  reafoning.'*     It  is  however    now  fully 

fettled. 
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fettled,  that  wherever  a  perron  who  has  devlfed  an 
eflate,  afterwards  makes  any  alteration  in  it,  by  any 
mode  of  conveyance  whatever,  inconfiflent  v/ith  the 
preceding  devife  ;  or  by  v.ljicli  fiich  eflate  becomes  in 
any  refpcft  diiFcrent  from  what  it  was  before  ;  fuch 
an  aHcnation  will  operate  as  a  revocation  of  the  prior 
dcvife. 

§  72.  By  articles  made  in  1777,  pi'evious  to  mar-  Brydgesv. 
riage,  the  Duke  of  Chcindos  covenanted  that  he  would,  ciiandos, 
within  fix  months  after  the  marria^re,  caufe  various  ^Vei.  Jun. 
freehold  and  copyhold  e/lates  to  be  well  and  fufHciently 
conveyed  to  hint,  to  the  intent  that  the  Duchefs  n^ight 
become  entitled  to  dower  thereout ;  and  alfo  that  he 
would  within  twelve  raonths  after  the  mairia^Te  and 
after  fuch  conveyances,  fettle  the  f.ud  eftates,  fubjedl 
to  dower,  to  the  ufe  of  himfelf  for  life,  reyiiainder  to 
truflees  to  preferve  contingent  remainders ;  remainder, 
lifter  the  deceafe  of  the  Duke  and  Duchefs,  to  other 
truilees  for  a  term  of  years  to  raife  portions  for 
younger  children ;  remainder  to  the  full:  and  other 
Ions  of  the  marriage  in  tail  male,  remainder  to  the 
right  heirs  of  the  Duke.  The  marriage  took  effeft ; 
and  the  Duke  by  his  will,  dated  the  9th  of  January 
1780,  confirmed  the  articles,  and  devlfed  all  the 
cftates  which  he  had  agreed  to  fettle.  In  cafe  of  failure 
of  ilTue  male,  lo  the  Duchefs  for  life,  remainder  to 
his  daughters  as  tenants  in  common  in  tail,  with  other 
limitations. 

Afterwards,  (in  October  1780)  the  Duke  executed 
a  fettlement,^  purporting  to  be  in  purfuance  and  per- 

I  2  ■    formance 
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formance  of  the  articles ;  by  which  he  granted  and 
releafed  all  the  eftates  comprifed  in  the  articles  to 
tiuftees,  to  the  ufe  of  hirafelf  for  life  ;  remainder  as 
to  part  to  the  Dachefs  for  life,  and  as  to  another  part 
for  fecuring  a  jointure  of  2000/.  a  year  to  the 
Duchefs;  remainder  to  truilees  for  a  term  of  icoo 
years  to  fecure  portions  for  younger  children,  nearly 
as  in  the  articles ;  remainder  to  the  firfh  and  oilier 
fons  of  the  marriage  ;  remainder  to  the  Duke  in  fee. 

Lord  Loughborovgh  friiJ,  that  a  coml  of  equity 
could  not  adopt  diflerent  rules,  refpecling  the  trani- 
miffion  of  eflates,  from  thofe  eflabliflied  at  law.  That 
the  fettlement  being  in  many  points  inconfiifent  with 
the  articles,  and  alfo  with  the  will,  mufc  be  deemed  a 
revocation  of  the  will,  and  decreed  accordingly;  and, 

7  Bro.  Pari,      on  an  appeal  to  the  Houfe  of  Lords,  the  decree  was 

"^^■S^S-  affirmed. 

Coodtitlev.  §  "j'^.    Sir   Thcmas    Cave,    being  felfed   in  fee  of 

■  rcrn' Rep,    feveral  efcates,  by  articles  entered  into  previous  to  his 
,y^-  marriage  v.'ith   hd-dy  Lucy  Sberrnrd,  agreed  to  make  a 

provifion  for  his  intended  v.ife,  and  the  iuue  of  the 
marriage  out  of  thofe  eftates.  Sir  Thomas  Cave  made 
his  will,  dated  X3th  March  1791 ;  by  which  he  devifed 
his  eftates  (in  cafe  he  fhould  die  without  ififue  of  his 
body)  to  his  uncle  the  Rev.  Charles  Ca^ce,  and  his  iffuc 
male,  in  ftri£t  fettlement. 

By  deeds  of  leafe  and  releafe,  dated  25th  and  26th 
May  1791,  reciting  the  intended  marriage,  and  that 
hs  had  agreed  J  upon  the  treaty  for  the  faid  marriage, 

to 
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to  fettle  a  jointure  upon  Lady  Lucy.  In  confideratlon 
of  the  marriage,  and  of  the  fortune  of  Lady  Lz/ry, 
Sir  Thomas  conveyed  the  eftates  in  queftion  to  truftees 
and  their  heirs,  to  feveral  ufes.  And  by  other  deeds 
of  leafe  and  releafe  he  conveyed  other  eftates  to 
trustees  and  their  heirs,  to  rhe  intent  that  Lady  Lucy 
might  receive  an  additional  jointure  ;  with  a  Hmitatiou 
of  the  land  to  truftees  for  500  years,  for  better  fe^ 
curing  the  payment  of  the  faid  additional  jointure. 

The  marriage  took  place  on  the  2d  of  'June  1791, 
and  in  about  fix  months  Sir  Thomas  died  without  ifTue, 
leaving  Sarah  0/zvay  his  heir  at  law. 

A  quefiion  arofe  in  a  fuit  in  Chancery,  between  the 
devifee  and  the  heir  at  law  of  Sir  Thomas,  whether 
the  deeds  of  leafe  and  releafe,  of  the  26th  May  1791, 
operated  as  a  revocation  of  the  will  ? 

By  confent,  the  parties  were  ordered  to  proceed  to 
a  trial  at  the  bar  of  the  Court  of  Common  Pleas ; 
where  a  fpecial  verdict  was  found,  flating  the  above 
fads.  The  Judges  of  the  Court  of  Common  Pleas 
delivered  their  opinion  yir/*^//;;;  on  the  fpecial  verdift  ;  y,,  -n  ^ 
and  were  unanimoufly  of  opinion,  that  the  firft  deeds  ^"d  PliH.K- 
of  leafe  and  releafe  operated  as  a  revocation  of  the  will, 
as  to  the  lands  comprifed  therein.  And  three  of  the 
Judges  thought  the  fecond  deeds  of  leafe  and  releafe 
had  tl)e  fame  effect ;  but  Lord  Ch.  Juft.  Tyre  was  of 
opinion,  that  they  did  not  operate  as  a  revocation* 

I  2  A  writ 
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A  writ  of  error  was  brought  from  this  judgment  in 
the  Court  of  King's  Bench  ;  when  Lord  Kenyon  begari 
by  obferving,  that  the  marriage  fettlement  executing 
the  articles,  and  on  which   the  principal  quellion  ds? 
pended,  limited   the  reverfion   in   fee   to   Sir  Thomas 
Cavc^  his  heirs   and    ailigns   for  ever ;  therefore    the 
whole  ufe  was  difpofcd  of  fome  Avay  or  other.     His 
Lordlhip  then   flated  the   cafes  of  Farfons  v.  Freeiv.ayi^ 
and  Sparrow  v.  Hardcafde  j    and  obferyed,    that  the 
doctrine,  which  Lord  Hardwicke  wiflied  to   eflablifh, 
was   this  : — that  any  alteration  of  the  eftate,  or   cpn- 
veyance  to  ufes,  after  niaking  the  will,  though  the  old 
ufe  remained,  (which  was  the  cafe  here)  was  in  law  ^ 
revocation  of  the  will.     Suppqfe  that  in  this  cafe  Sir 
T.  Cave  had  merely  made  a  conveyance  to  the  ufe  of 
himfelf  and  his  heirs  for  ever ;  that  would  undoubtr 
edly  have  operated  as  a  revocation  of  his  will :  then 
pould  the  other  ufes,  to  whicji  he  conyeyed  the  eftate, 
make  any  alteration  ?  His  Lordlhip  faid,  it  had   been 
fuppofed  in  the  courfe  of  the  argument,  that  the  cafe 
of  Brydgcs  v.  the  Duchefs  of  Chandos  proceeded  on 
equitable  principles ;  but  he  knew  that  the  Lord  Chan- 
cellor meant  by  that  decifion  to  confirm  the  doctrine, 
eftablifhed   by  Lord  Hardwicke.     His  Lordlhip  con- 
cluded by  faying, — "  I  do  not  enter  into  the  reafons, 
f  upon  which  all  the  c?.res  have  been  determined  ;  be- 
f  caufe  the  bed  rule  is  ^  Jlare  decifis\     But  my  opi- 
^'  nion  is  formed   upon  the  authority  of  all  the  cafes 
?'  from   the   time   of  Lord   Rolle.      Such   were   the 
^'  opinions   of  I-ord   Trevor,  Lord    Hardivicke,  and 
Y:  Lord  Mar.sfcld ;  the  latter  of  whom,  though  find- 
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<*  ing  fault  with  former  decifions,  thought  hmifelf 
"  fettered  by  the  authorities.  I  take  it  therefore,  that 
"  the  law  of  the  land  is  now  clearly  and  indifputably 
"  fixed,  if  at  any  time  it  can  be  fixed  ;  that  where 
"  the  whole  eftate  is  conveyed  away  to  ufcs,  though 
*'  the  ultimate  reverfion  of  it  comes  back  again  to  the 
"  grantor,  by  the  fiime  inflrum.ent,  it  operates  as  a 
"  revocation  of  a  prior  will.  That  being  the  law,  I 
*'  am  bound  (how  unfortunate  foever  it  may  be  in  this 
^  cafe)  to  give  my  opinion  in  favour  of  the  de- 
"  fendant ;  and  confequently  the  judgement  of  the 
'•  Court  of  Common  Pleas  mud  be  affirmed. 

The  Caufe  coming  on  again  in  the  Court  of  Chan-   3  Vef.  Jun. 
eery  upon  the  equity  referv^ed,  the  court  was  clearly  of 
opinion,  that  the  will  was  revoked  in  equity,  as  well 
as  at  law,  and  decreed  accordingly.     And,  on  an  ap-   7  ^''°-  ^a''^- 
peal  to  the  Houfc  of  Lords,  the  decree  was  affirmed. 

§  74.  In  the  cafe  of  a  revocation  by  the  execution   Parol  EvI- 
of  a  conveyance  of  lands,  fubfequent  to  a  devife  of  ^^^Jt^fj^g 
them,  parol  evidence  is  not  admiffible  to  prove  that 
the  teftator  meant  his  will  (hould  remain  in  force,  and 
unrevoked  by  the  fubfequent  conveyance. 

§  75.  In  the  cafe  of  Goodtiilew,  Otway,  the  plaintiff  2  Vcf.  Jun. 
went  into  evidence  in  the  Court  of  Chancery  of  the 
teftator's  converfations  with  his  lady  and  the  attorney, 
who  prepared  all  the  inflruments,  to  fhew  the  motives  for 
making  the  will,  and  that  the  teftator  had  no  intention 
to  revoke  it,  and  after  the  marriage  referred  to  it  as 
his    will.     But  the  Lord  Chancellor  was   clearly  of 

1 4  opinion 
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opinion  that  the  parol  evidence,  being  evidence  of  a 
republication,  if  any  tiling,  could  not  be  received. 
That  if  the  deed  did  not  affect  tlie  will  at  law,  it  was 
out  of  the  qucfcion ;  if  it  did,  he  could  not  fet  it  up 
again  by  parol  evidence. 

H  Black,  Upon  the  trial   at  bar   in  tlie   Court  of  Common 

K,  ^16..  Pleas,  the  fame  evidence  was  clfercd  but   the    court 

refufed  to  admit  it.     And  Mr.  Juflice  Bulkr  obferved, 
that  in  order   to    determine  whether  the  evidence  viiis, 
or  w^s  not  admiflible  the  court  was   to  confider,  to 
what  it  was  to  be  applied.     If  the  queflion  was,  whe- 
ther the  tefiator  was  incapacitated,  or  the  inftruclions 
given  were  duly  followed,  the  evidence  would  be  ad- 
miflible.     But  here  the  end  propofed  by  it  was  to  fnew 
that   the  deeds   fhould    have   a   different  conflruftion 
from  that  vrhich  the  words  imported.     That  there  was 
a  great   difference  between  cafes    which   depended  on 
circumilances,     and    thofe   which    depended    on    the 
folemn  acls   done  by  the  party  himfelf,  and  that  di- 
Anic»  flindion    fuppcrted     the     cafe    of    Brady  v.  Cubiit, 

There  v%'as  no  act  in  that  cafe  done  by  the  tedator  im- 
porting that  he  meant  to  revoke  his  will,  or  change  it 
in  any  refpeft  ;  but  changes  having  happened  in  his 
familv,  bv  marriacre  and  the  birth  of  a  child,  there 
was  a  prefumption  of  revocation,  and  therefore  it  was 
to  anfwer  that  prerv.mpticn  that  the  court  received 
parol  evidence  ;  but  he  cculd  not  find  from  any  one 
cafe  quoted  at  the  bar,  that  the  court  had  received 
parol  evidence  in  the  cafe  of  a  deed  executed  by  the 
party  himfelf,  with  a  view  of  altering  tf.e  ccnflruclion 
o'i  the  irilrument. 

§  74.  A  con- 
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§  76.  A  conveyance  obtained  by  fraud,    will  not    A  fraudulent 

(.  .        .      .f.      .  r        -L  Conveyance 

operate  as  a  revocation  of  a  prior  devile,  bccaule  when    j^  ^^^  ^  ^^^.^^ 
fuch  a  conveyance  is  fet  afide,  it  is  confidered  as  a  mere    cation, 
nullity. 

^77,   Francis  Hazues  beins:  fclfed  of  rhe   reverfion    Hawes  v. 

...  .     -       Wyatt, 

in  fee  of  an  eflatc,  fubject  to  the  lite  interefl  of  his  fa-    3Bro.  R.  156. 

ther,  made  his  will,  and  thereby  difpofed  of  it.  The 
teflator's  father  afterwards  obtained  from  him  a  con- 
veyance of  his  reverfion  by  fraud.  And  the  Court  of 
Chancery  having  directed  the  deed  to  be  delivered  up, 
to  be  cancelled,  faid  it  was  no  deed,  and  therefore 
could  not  operate  as  a  revocation  of  the  will. 

§  78.   A  mere  alteration  of  the  quality  of  an  eflate.  Nor  an  Altc- 

without  any  intention  of  varying   the  quantity  of  the  q'^|°U  °^of\^n 

intereft,  or  the  difpofmg  power  of  the  ov/ner,  will  not  Eftate.    - 
operate  as  a  revocation. 

§  79.  Thus  where  a  man  having  feoffees  to  his  ufe,  j  RoU.Ab. 
before  the  ftatute  2j  Hc7i.  8.  devlfed  the  lands  to  6i6.pl.  3. 
another  ;  and  afterwards  the  feoffees  made  a  feoffment 
of  the  land  to  the  devifor.  It  was  agreed  that  this 
feoffment  did  not  operate  as  a  revocation  of  the  de- 
vife ;  for  after  the  feoffment  the  devifor  had  the 
fame  ufe  which  he  had  before. 

•  §  80.  It  follows  from  this  cafe  that  the  acquifitlon 
of  the  legal  eflate  alone,  will  not  operate  as  a  revoca- 
tion of  a  devife.     And  Lord  Hardwicke  has  faid  that    Amb.'  1 19. 

1        V •        Ml       3  ^tk. 749. 

if  a  perfon  having  an  equitable  eflate,  makes  his  will, 

and 
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VIdeWilllams   ^^^^  afterwards  takes  a  conveyance  of  the  legal  edatc, 
V.  Owens,        jj.  jg  j-^^j.  ^  ixvocation. 

2  Vei.  Jiin. 

Nor  the  S  '^^'  ^^  ^^'^^  \i^Qii  determined  upon  the  fame  prin- 

Cliange  of  a     ciples  that  the  mere  chang-e  of  a  truflec  does  not  create 
Tiuilce.  ^  .  -       ,     T 

a  revocation  or  a  prior  deviie. 

V/ittj  V  §82.  JT.  J^rc?//j  devifed  all  his  real  eflates  to  truflees 

Fullarton,         upon  Certain   trufls.     He    afterwards   made  a  codicil 
Poug.  718.  \  . 

reciting  that  fiiice  the  publication  of  his  will   he  had 

contracled  for  the  purchafe  of  certain  lands,  and 
thereby  direded  the  truilees  and  executors  named  In 
his  will,  to  pay  the  purchafe  money,  and  that  the  faid 
purchafed  premifes  iliould  be  conveyed  to  the  fame 
ufes  as  he  had  declared  concerning  his  other  ellates. 
Afterwards  the  teltator  himfelf  completed  the  pur- 
chafe, and  took  a  conveyance  of  the  ellates  to  truilees 
in  trufl  for  himfelf  and  his  heirs.  The  quell  ion  was, 
whether  the  conveyance  of  the  new  purchafed  lands 
to  the  truilees,  fubfequent  to  the  codicil,  w^as  not  a 
revocation,  the  teilator  at  the  time  of  making  the 
codicil  having  only  a  trufl  eflate,  and  the  vendor 
being  a  trudee  for  him,  fo  that  before  his  death  the 
legal  eilate  was  conveyed  to  other  truilees.  Lord 
Baihiirjl  decreed  there  was  no  revocation,  relying 
much  on  the  general  propofition  laid  down  by  Lord 
Hard-wicke  in  Parfons  v.  Freeinan,-^^^  That  where   a 

3  Atk.  749.      "  man  has  an  equitable  intcrefl  in  fee  in  an  eflate, 

"  and  afterwards  takes  a  conveyance  of  the  legal 
«'  edate  to  the  fame  ufes,  this  is  no  revocation.'* 

§  83,  Sir 
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§  83.  Sir  'John  Gibbon  having  mortgaged  his  eftates  Doe  v.  P<  at, 
m  fee,  and  then  made  his  will  by  which  he  devifed  ^°"S-  7^  S^- 
them.  Afterwards  he  paid  off  the  mortgage,  and 
took  a  conveyance  of  the  eftate  to  a  truftee  for  him- 
felf.  And  the  Court  of  King's  Bench  held  that  this 
being  no  more  than  a  bare  change  of  a  truftee  the  will 
was  not  revoked. 

§  84.  A  partition  between  tenants  in  common  does    NoraPai  i\- 
not   operate  as  a  revocation  of  a  prior  devife,  even   ^^*^"- 
though  fuch  partition  be  corroborated  by  a  fine, 

§  85.  Boroihy  Kir  by  by  her  will,  taking  notice  that  Luther  v. 

(he  was  tenant   in  common  with  another  perfon,  de-  8Vin!Abi 

yifed  her  moiety  to  truflees.     She  afterwards  by  indcn^  ^p^'w 

ture  between  her  and  the  other   tenant  in   common  169. 

covenanted  to    levy   a  fine   of  all   the  premifes,  and  ^l\^\n^\.^{s,\ 

declared   the   ufes   thereof,  as   to  certain  farms,  ^c.    T.  Raym. 

240. 
being  one  moiety,  to  Dorothy  Kirby  and  her  heirs,  and  ' 

as  to  other  farms,  l^fc.  being  the  other  moiety,  to  the  | 

other  tenant  in  common,  and   her   heirs,  and  a  fine  1 

was    levied  accordingly.      A   qucflion   having   arifen 

whether  this  deed  and  fine  operated  as  a  revocation  of  j 

the  will,  the  Lord  Chancellor  referred  it  to  the  Judges 

of  the  Court  of  King's  Bench,  who  gave  their  opinion 

that  they  were    not  a  revocation,    wirh    which  the 

Chancellor  agreed,  and  decreed  accordingly. 

§  86.  But  where  a  partition  is  made,  and  a  fine  Is    Unlefs  It  cx- 
levied,  not  merely  to  eflablifli   the  partition,  but  alfo   ^r^J^'^-^ ^^/^^'' 
for  ?inother   purpofe,  and    the   eftate   in  the  land  is 
3  alterecj 
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altered,  it  will  then  operate  as  a  revocation  of  a  former 
devife. 


Tic  knerv. 
Tic  iner,citcd 
3  A,tk.  742. 


S  Vef.  Jun. 
281.. 


§  87.  Henry  and  Robert  Tickner  being  feifed  of  an 
eflate  in  gavelkind,  Robert  devifed  his  undivided 
moiety  to  his  wife  in  fee.  Afterwards  by  deed  of 
partition  and  fine  all  the  gavelkind  eflate  which  Robert 
had  devifed,  was  allotted  entirely  to  Robert^  to  fuch 
ufes  as  he  fhould  appoint  by  deed  or  writing,  and  in 
default  of  fuch  appointment  to  him  in  fee.  Lord  Ch. 
Jufl.  Lee  after  mature  deliberation  held  this  tranfaftion 
to  be  a  revocation  of  th*e  will. 


Of  partial 
Rc.vocati.ns. 


§  88.  A  conveyance  to  revoke  a  will  muft  be  of 
the  whole  eflate,  and  mud  extend  as  far  as  the  ap- 
pointment which  the  will  has  made,  for  if  it  is  but  of 
a  part,  it  affeds  the  will  no  farther  than  that  part 
goes ;  if  it  is  of  a  particular  interefl  only,  it  will  not 
operate  as  a  revocation  of  the  reft, 

%  ^^»  It  has  been  determined  upon  this  ground  that 
a  leafe  made  of  lands  already  devifed  by  will,  only 
operates  as  a  partial  revocation,  or  a  revocation  prQ 
tanto,  of  fuch  will. 


Hodgkinfon 
V,  Whood, 
Cro.  Car.  23. 
I  Vern.97. 


§  90.  A  perfon  devifed  his  lands  to  his  eldefl  fon, 
and  afterwards  made  a  leafe  of  them  for  thirty  years 
to  his  fecond  fon  to  begin  after  his  death.  It  was  re- 
folved  that  this  leafe  only  operated  as  a  partial  revoc^ 
tion  of  the  will,  quoad  the  leafe,  for  both  might  well 
But  if  the  leafe  had  been  made  to 

the 


fland  together. 
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the  devifee,  then  it  would  have  been  a  revocation,  be-    Coke^v.^ 
caufe  they  would  be  inconfiftent  with  one  another.  Cro.  Ja.'4  9. 


§  91.  Ahhough  a  mortgage  in  fee,  made  after  the  HaU  v. 

pubhcation  of  a  will,  is  a  revocation  of  fuch  will  at  ^  Vcrn.  3  29. 

law,  yet  In  equity  it  is  only  a  revocation  pro  tanto,  ^Aik^oj. 

and  the  equity  of  redemption  {hall  go  to  the  devifee.  334. 

§  92.  But  if  lands  are  devifed  to  a  perfon  in  fee,  Harkner^-  v. 

and  the   teftator  afterwards  mortgages   them   to  the  p;^^^'^^;^  ^,^^ 

devifee,  it  is  a  revocation  //:  toto,  being  inconfntent  SH- 
with  the  devife. 


§  93.  A  conveyance  for  ralfing  money  to  pay  debts,  j^';^"^"p;;  ^, 

being  only  made  for  a  particular   purpofe  wiU^^only  -|-;33^;^^ 

operate  as  a  revocation  pro  tanto  of  a  prior  devife^  fo  ^.-^^^i  2  Br^-.' 

far  as  relates  to  the  payment  of  the  debts;  and  no  ^^-5^2. 
farther, 

S  94.  But  where  a  perfon  after  having  made  his    f^^^^ 
will,  executed  a  conveyance  in  trufc   lor  payment  of   sVef.Jua. 
debts  in  a  fchedule,  and  inftead  of  declaring  the  ufes 
to  himfelf  in  fee,  after  paym.ent  of  the  debts,  he  de- 
clared that  the  truftees  fnould  convey  to  fuch  ufes  and    '^['^^l'-* 
purpofes  as  he   by  deed  or  will  fhould  appoint,  and    Ante, 
for  default  of  appointment   to  himfelf  In  fee,  it  was 
held  to  be  a  revocation. 

§  95.  With  refpeft  to  leafehold  ellates,  it  has  been    Revocatfo  ns 
long  fettled,  that  a  furrender  of  a  leafe  for  lives,  and    ofLearcu.  Ids. 
the  taking  a  new  leafe  will  operate  as  a  revocation  of 
a  former  devife  of  fuch  new  ieaf^ ;  for  the  teftator 
by  the  furrender  diverts  himfelf  of  his   whole  eftate 

3  ^^ 
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in  the  old  leafe,  and  acquires   a   new   eftate  by  the 
renewal. 

Mat  vvoodv.  §9^-  Sir  H.  Marwoodhdng{t\{eA  of  an  eftate  for 

"^^1}  ';^J,'  three  lives,   held    of   the  Archbifhop    of  Tork,  made 

3  P.   Wms. 

163..  his  will  by  which  he  devifed  this   leafe.     He  after- 

wards furrendered  it,  and   took  a  new  leafe ;  it  was 
{  determined  that  this  furrender  and  renewal  operated 

as  a  revocation  of  the  devife  of  the  leafe  ;  for  by  the 
furrender,  the  teflator  had  put  all  out  of  him,  had 
divefted  himfelf  of  the  whole  intereft,  fo  that  there 
being  nothing  left  for  the  devife  to  work  upon,  the 
will  mud  fall ;  and  the  new  purchafe  being  of  a  free- 
hold defcendible,  could  not  pafs  by  a  will  made  before 
fuch  purchafe. 

Gakonv.  %  97'  A  purchafe  of  the  reverfion  cxpedant  on  a 

H  ancock,         j^^fg  £qj.  X\sq$^  will  operate  as  a  revocation  pro  tanio 
2  .Aik.  424.  ^  ^       ,.  r        ■,       c 

of  a   devife  of  fuch  eftates   for  lives,  for   the  fame 

reafon. 

§  98.  Although  a  term  for  years  acquired  after  the 

making  of  a  will  pafTes  by  it,  yet  if  a  tellator  devifes 

-|  a  term  for  years,  of  which  he  is  then   poiTelTed,  and 

afterwards  furrenders   it,  and  takes  a  new  term,  this 

will  operate  as  a  revocation  of  the  new  term. 

Abneyr.  §  99-  A  perfon  devifed  certain  college  leafes  for 

^')  '7*  years  to  his  mother,  upon  certain  trufls.     The  teftator 

a  \  tk.  593.       /  '      ^  ... 

Rue  .ftone  V.      afterwards  furrendered  the  college  leafes  thus  given, 

2  V. 'r^4"8.      and  took  new  leafes.     Lord  HardwUh  decreed  that 

^'^.  ^  "•  the  devife  was  revoked. 

Med  craft, 

1  Bi  0.  Rep,  ^ 

261,  S   100.   ll 
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§  100.  If  however  the  words  of  a  will  ihew  that  It 
was  the  tellator's  intention  to  difpofe  of  all  terms  for 
years,  whereof  he  fliould  die  poiTefled,  a  renewed 
term  will  pafs,  for  a  term  for  years  being  only  a  chat- 
tel, there  is  no  nccefilly  for  a  poflbiTion  at  the  time  Antech.3. 
when  a  devife  of  it  is  made,  or  of  a  continuance  of  '  ^^-^' 
fuch  pofleffion  till  the  teftator's  death. 

§101.  A  perfon  devlfed  in  the  following  words; 
"  As  to  all  and  fmgular  my  leafehold  eTtate,  goods, 
"  chattels,  and  perfonal  efl-ate  whatfoever,  I  give  the 
"  fame  to  my  daughter."  The  tedator  after  making 
this  will  renewed  a  leafe  for  years  vv^ith  the  Dean  and 
Chapter  of  Wind/or,  and  Lord  Hardwicke  held  that 
this  paffed  by  the  will. 

§102.  Although  a  furrender  and  admittance  of  a    Revocatloa  of 
copyhold  tenant,  operates  in  moft  cafes  as  a  revocation   ^^^py'^o   s. 
of  a  prior  will  of  fuch  copyhold,  yet   it  has  been  de- 
terrrtined  that   an  admittance  to  a  copyhold  grounded 
on  a  prior  furrender,  does  not  operate  as  a  revocation 
of  an  intermediate  will. 

§  103.  B.  North  in  1724  furrendered  certain  copy- 
holds, in  confiderarion  of  marriage,  to  the  ufe  of 
himfelf  for  life,  remainder  to  his  Vvife  for  life,  re- 
mainder to  the  children  of  the  marriacre  in  tail,  re- 
raainder  to  himfelf  in  fee.  In  May  1 7  2  5  he  furrendered 
the  fame  premifes  to  the  ufe  of  his  will,  and  in  April 
1743  he  made  his  will,  by  which  he  devifed  them  to 
his  wife  in  fee.  h\  May  1751,  he  v/as  admitted  ac- 
cording to  the  terms  of  the  firfl   furrender ;  and  the 

queflion 
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quefllon  was,  whether  this  admittance  operated  as  a 
revocation  of  his  will.  Lord  Mansfield  faid,  that  this 
cafe  was  directly  within  the  principles  of  the  cafe  of 
Selwin  V.  Selwin,  that  the  whole  of  a  conveyance  fhall 
be  taken  together,  and  the  feveral  parts  of  it  fhall 
relate  back  to  the  principal  part,  fo  that  either  no 
alteration  at  all  was  made  by  the  admittance,  or  if 
there  was  any,  yet  the  admittance  fhould  have  relation 
back  to  the  time  of  making  the  furrender,  therefore 
the  admittance  did  not  operate  as  a  revocation.  The 
Tl  '  fi  other  Judges   concurred  in   the  fame  opinion,  and  all 

Cunningham,   agreed  that  after  the  furrender  in  1724  to  the  ufes  of 
Rem.  90.     *    the  marriage  fettlement  the  reverfion  flill  remained  in 
B.  North ;  and  that  no  alteration  or  change  of  eftate 
happened  in  this  cafe. 
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DEVISE. 


CHAP.  VIL 

Of  the  Republication  of  Devifes. 


f   I .  Nature  and  EfeH  of. 
2.  Rc-execution  is  a  Republica- 
tion. 
3 .  And  alfo  a  Codicil. 
r  1 .  Unkfs  confined  to  Lands  de- 
vifed  by  the  Will. 


§  14.  A  furrcnder  of  a  Copyhold  to 
the  Ufrofa  Will. 

16.  Cancelling  a  Second  IVill  re- 
publijlcs  the  Firft. 

1 8 .  But  a  Will  once  cancelled 
mujl  be  re~3xecutcd. 


A- 


Seftion  i. 
S  a  will  of  land  is  ambulatory  during:  the  life  of  Nature  and 
the  teitator,  and  may  be  revoked' by  him  at  any 
time  before  his  death,  fo  it  may  be  republifhed ;  and 
a  republication  of  a  will  has  a  twofold  effed,  firft,  To 
give  a  will  all  the  effe6l  of  a  will  made  at  the  time  of 
its  republication  j  and,  fecondly.  To  fet  up  and  re- 
eftablifh  a  will  that  has  been  revoked. 


calion. 


§  2.  The  hrft  mode  of  republiihing  a  will,  is  by  a  Re-execut'm 
re-execution  of  it ;  and,  although  it  was  held  before  ''  ^  f^^^P^bli- 
the  ftatute  of  frauds,  that  any  words  importing  an  in- 
tention to  republic  a  will,  amounted  to  a  republica- 
tion, yet  it  is  now  fettled,  that  an  exprefs  republication 
of  a  will  muft  be  attended  with  the  fame  circumftances 
that  are  neceiHuy  to  its  firft  pubhcation  ;  for,  other- 
wife,  the  ftatute  of  frauds  would  be  evaded. 

Vol,  VI.  K  §  3.  It 


Martin  v. 
Savage, 
I  Vef.  440. 
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And  alfo  a 
Codicil. 
Litton  V. 
Lady  Falk- 
land, 3  Rep. 
in  Cha.  90. 
Penphrafe  v. 
Ld.  Lanf- 
downe, 
Lucas  96. 


Acherlcy  ▼. 
Vernon. Com. 
R.  381.3  Bro. 
Pari.  Ca.  85. 


Title  XXXVIII.  De-vlfe.  C/j.vii.  §  is* 
§  3.  It  was  formerly  held,  that  after  the  ftatute  of 
frauds,  there  could  be  no  devife  of  lands  by  an  implied 
republication,  for  the  paper  on  which  the  devife  was 
contained  ought  to  be  re-executed.  But  it  was  after- 
wards determined,  that  a  codicU  duly  attefted  and  an- 
nexed to  a  will,  or  referring  to  a  will,  fhould  operate 
as  a  republication  of  fuch  will,  fo  as  to  make  it  take 
effeft  from  the  execution  of  the  codicil ;  by  which 
means,  lands  purchafed  after  the  execution  of  the  will, 
and  before  the  execution  of  the  codicil,  pafs  by  it, 

§  4.  A  perfon,  by  a  codicil  executed  according  to 
the  ftatute  of  frauds,  reciting  that  he  had  made  his  will, 
added,  "  I  hereby  ratify  and  confirm  my  faid  will, 
"  except  in  the  alterations  after  mentioned."  It  was 
decreed,  that  the  teftator's  figning  and  pubUfliing  this 
codicil  in  the  prefence  of  three  witnefles,  was  a  repub- 
lication of  his  will,  and  both  together  made  but  one 
will ;  and,  therefore,  that  lands  purchafed  after  the 
execution  of  the  will,  and  before  that  of  the  codicil, 
paiTed  by  it.  And  upon  an  appeal  to  the  Houfe  of 
Lords  the  decree  w'as  affirmed. 


Potter  V. 

Potter, 

1  Vef.  437. 


§  5.  A  teftator,  by  a  codicil  written  on  the  back  of 
his  will,  gave  additional  legacies  and  annuities,  ratify- 
ing and  confirming  his  will,  and  attefted  by  three  wit- 
nefles, in  thefe  words  :  "  This  will,  with  the  feveral 
"  additions  and  alterations  above,  was  figned,  fealed, 
*'  and  republiftied  by  the  teftator  as  his  laft  will  and 
"  teftament,  in  the  prefence  of  us  the  fubfcribing  wlt- 
"  nefles.'*  He  afterwards  made  another  codicil  on  a 
feparat€  piece  of  paper,  which,  though  not  dated,  was 

agreed 
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agreed  to  have  been  made  about  four  or  five  days  before 
his  death,  in  prefence  of  three  witnefTes  ;  reciting,  that 
havin'T  in  his  will  appointed  fevcval  limitations  and  re- 
mainders of  his  eflate,  fome  of  which  were  not  agree- 
able to  his  prefent  intent,  he  revoked  fo  much  as  fhould 
be  found  inconfiltent  with  that  codicil,  ratifying  and 
confirming  the  other  parts  which  fliould  not  interfere 
therewith.  The  atteflation  of  which  paper  was,  "  Sign* 
"  ed,  fealed,  pubhfhed,  and  declared  by  the  teltator, 
"  as  a  codicil  to  the  laft  will  and  teitament.'* 

Sir  J.  Strange  M,  R.  was  of  opinion,  that  the  firft 
codicil  amoanted  to  a  repubhcation  ;  It  anfwered  the 
idea  of  a  republication,  being  Indorfed  on  the  will,  and 
attefted  as  the  ftatute  required,  the  word  republiHicd 
was  ufed,  which  put  It  out  of  doubt ;  but  if  not,  it 
would  have  amounted  to  a  republication,  as  operating 
by  additional  charge  on  the  real  eflate,  and  then  con- 
cluding by  ratifying  and  connrming  the  will.  That  in 
all  cafes  of  republication,  no  precife  form  of  words 
was  neceflary  ;  but  any  denoting  the  continuance  of 
the  teftator's  mind,  fo  far  as  he  made  no  alteration, 
would  do,  I  Roll.  Ab.  617.  (Z.  i.).  He  was  alfo  of 
opinion,  that  the  fecond  codicil  amounted  to  a  re- 
publication. It  was  an  exprefs  declaration  that  the  reft 
of  his  Intent,  not  Inconfiflent  therewith,  fhould  con- 
tinue and  be  confirmed.  It  might  be  mifchievous  to 
conflrue,  that  no  republication  could  be  but  by  the 
teflator's  taking  the  will  In  his  hands  and  republlfhlng 
that  by  indorfement  on  It,  or  annexing  the  codicil  to 
the  will  itfelf;  the  law  In  favour  of  the  power  of  de- 
vifmg  had  difpenfed  wlih  many  forms  of  exprefTion 

K  2  which 
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which  would  be  abfolutely  neceffary  in  other  inftru- 
ments,  and  will  infer  republication  from  an  a£t  done  as 
in  1  Roll.  Ab.  617.  The  perfon  intending  to  republifh 
might  be  at  a  diflance  from  the  will  itfeif,  or  might  not 
have  it  in  his  power,  by  its  being  in  another's  cuflody, 
and  might  know  the  fubflance,  though  he  could  not 
repeat  the  particulars. 

§  6.  The  preceding  cafes  appear  to  eftablifh  the  pro- 

pofition,  that  where    a   codicil  ratifies  and  confirms  a 

Glbfon  Y.         will,  it  operates   as  a  republication  of  it.     And  Lord 

Rogers,  Hardwicke  feems  to  have  been  of  this  opinion.     But, 

Amb.  905,  '■ 

1  Vef.  492.  in  fome  fubfequent  cafes,  it  was  held,  that  a  codicil 
which  was  not  annexed  to,  or  incorporated  in  the  will, 
would  not  operate  as  a  republication  of  it,  unlefs  an 
intention  to  republifh  appeared. 


Att.  Gen.  V. 


§  7.  Thus,  it  is  laid  down  by  Lord  Camderii  that 
Bovvning,  a  codicil  only  operates  as  a  republication  of  a  will  in 
^  ' SI  '  ^^^Q  cafes,  ift.  By  being  annexed  to  it:  and,  2d,  By 
the  contents  fhewing  the  intention.  And  his  Lordfhip 
decreed,  in  the  cafe  cited  in  the  margin,  that  the  will 
was  not  republifhed  by  a  codicil,  becaufe  the  codicil 
was  not  annexed  to  the  will ;  and  there  was  nothing  in 
the  codicil  which  fhewed  any  intent  in  the  teflator  to 
repubhfh  the  will. 

§  8.  ITie  doftrine   laid  down  by  Lord  Camden  in 
the  above  cafe  appears,  however,  not  to  have  been 
aifented  to,  but  that  eftablifhed  in  Acherley  v.  Vernon 
.  So  be  the  better  one. 

§  9.  A  tef- 


4  Bro.  R.  2. 
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§  9.  A  teftator  by  a  will  properly  executed,  devifed    Barnetv. 
all  his  eftates  in  the  county  of  Kent  that  he  might  die    ^  Vef^'iun 
feifcJ  or  poffcifcd  of,  to  truftees,  upon  truft    to    fell    4^*5. 
them  to  pay  his  debts,  and  then  to  apply  the  remain- 
ing produce  to  various  purpofes.     Afterwards  he  pur- 
chafed  other  lands  in  Kent  fubjcft  to  a  mortgage,  and 
covenanted  in  the  purchafe  deed  to  pay  the  mortgage 
money  and    gave  a  bond    to    indemnify  the   vendor. 
Afterwards  by  a  codicil   dated   29th   November  1784, 
which  he  defcribed  to  be  a  codicil  to   his  lafl  will  and 
teftament,  he  made  fome  flight  alterations  in  his  will, 
and  declared  that  he  ratified  and  confirmed  it.     The 
codicil  was  begun  upon  the  lad  flieet  of  the  will,  and 
finiilied  upon  another  flieet,  and  was  executed  in  the 
prefence  of  two  witneffes.     He  afterwards  made  ano- 
ther codicil,  which  he  began  upon  the  laft  flieet  of 
the  firil   codicil,  and  finiflied  upon  another  fheet,  and 
which  was  executed  in  the  prefence  of  three  witneflfes. 
By  the   fecond  codicil    he   revoked  a  bequefl   of  five 
fliillings  per  week,  given  by  the  will  to  his   father, 
and  another   legacy  ;  and  inflead  of  the  latter  gave 
the  legatee  one  moiety  of  two  leafehold  houfes,  and 
concluded  thus :    "  In  witnefs  whereof  I  the  faid  tef- 
"  tator  have  to  this  my  writing,  contained  in  this  and 
"  part  of  the  faid  fheet  of  paper  which  I  declare  to 
"  be  a  farther  codicil  to  my  faid  lafl;  will  and   tefla- 
"  ment,  and  which  is  to  be  accepted  and  taken  as 
*'  part  thereof,  fet  my  hand  and  feal :  that  is  to  fay, 
"  my  hand  at  the  bottom  of  the  faid  preceding  fheet, 
"  and  my  hand  and  feal  to  this  lafl  flieet  thereof,  this 
"  28thO<f?(3(^^r  1788,  in  the  prefence  of  three  witneflfes.'* 
The  queftion  was,  whether  the  fecond  codicil  was  a 
K  3  republication 
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republication  of  the  will   fo  as   to  pafs  to  the  truftees 
lands  parchafed  after  the  date  of  the  will. 

Lord  Commiflioner  Eyre  delivered    the   opinion  of 
the  court  and  faid,  that  up;)n  looking  into  the  cafes  of 
Acherley   v.    Vernon^    and     the    Attorney    General   v. 
Downing^  the  queftion,  if  it  was  not  to  be  confidered 
as  determined  J  and    fo  determined  as   that   the  court 
could   hardly   confider    itfclf  at   liberty  to  review  it, 
would  be  a  quefllon  of  great  difTicuky  ;   for   it  feemed 
to  him  that  thofe  two  cafes   were  in  dirtcl   oppofition 
to  each  other.     The  latter  was  determined  by  a  very 
able  Judge,  and  having  the  former  before  him,  which 
increafed  the  difficulty.     But  it  feemed  to  him  upon 
the  beft  confideratlon,  that  the  former  cafe   was   fo 
determined,   and   was    of  fuch   authority,  that   every 
thing  mufl  yield  to  it.     The   principle  that  a  codicil 
attefted  by  three   witnefles,  fliall  be   a   i  epublication 
feemed  intelligible  and  clear.     The  teftator's  acknow^ 
ledgement  of  his  former  vvill,  confidered  as  his  laft 
will  at  the  execution   of  the    codicil,  if  not  diredly 
expreffed  in  that  inftrument,  mull  be  implied  from  the 
nature  of  the  inftrument  itfclf,  becaufe  by  the  nature 
of  it,  it  fuppofes  a  former  will,  refers  to  it,  and  be- 
comes part  of  it,  and  being  attefted  by  three  witnefles, 
his  implied  declaration   and  acknowledgement  feems 
al/b  to   be  attefted   by   three   witnefles ;    before  the 
ftauite  it  was  no  part  of  the  eflence  of  the  obhgation, 
ihat  ths   will  fliould  be  re-executed.     Any  thing  that 
«2xpr,efled  ii:e  teftator's  intention,  that  the  will  fliould 
te  confidergd  45    of  a  fubfequent  date,  was  fufiicient. 
Siccc  the  flatute  ^e.execution  of  the  will  is  not  necef- 
■■■  i'aiyj 
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fary ;  nothing  more  is  required  than  a  writing  accord- 
in-T  to  the  provifions  of  the  flatute  exprefling  that 
intent.  Tlierefore  Lord  Hardzvicke  might  well  fay,  he 
faw  no  great  difference  between  the  woids,  "  1  defirs 
*'  this  codicil  may  be  part  of  my  will/*  and  the  words 
"  I  republifh  it,"  which  it  was  there  admitted,  would 
have  done.  In  the  Attorney  General  v.  Dowyiing, 
Lord  Camden  fuppofes  a  particular  intent  to  republifh 
ouo-ht  to  appear ;  and  that  annexation,  or  particular 
cxprefTions  in  the  codicil  would  demonflrate  that 
intention.  If  that  was  necciTary,  not  only  Lord 
Hardivicke^  opinion  could  not  (land,  but  neither  could 
Acherley  v.  Vernon  ;  for  there  v/as  no  particular  intent 
to  republilh ;  but  the  teftator  referred  to  .the  will, 
made  alterations,  and  gave  fuflicient  demonftration, 
that  when  making  and  executing  the  codicil  he  con- 
fidered  the  will  as  his  will ;  and  from  that  a  republi- 
cation was  implied  :  But  it  was  not  particularly  in  his 
thoughts  to  do  any  formal  adl  of  republication.  Upon 
confidering  thefe  cafes  he  confeiTed  he  inclined  to  (land, 
upon  the  general  propofition  ftated  by  Lord  Hard- 
tvicke^  to  fhew  the  will,  in  the  cafe  before  them,  was 
repubhfhed.  This  cafe  had  auxiliary  circumfliances 
which  might  feem  to  bring  it  within  the  Attorney 
General  v.  Downing  ;  for  the  teftator  exprefsly  de- 
clared by  the  original  will,  that  he  meant  it  to  operate 
upon  all  the  lands  he  fhould  die  feifed  or  poflcfled  of. 
If  he  had  not  actually  incorporated  them  together,  he 
had  infeparably  annexed  the  codicil  to  the  will,  not  by 
a  wafer  or  wrapper,  or  any  thing  dehors  the  inftru- 
ment ;  but  by  what  he  called  internal  annexation,  and 
that  of  fuch  a  Idnd  that  all  the  papers  taken  together 
K  4  might 
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might  be  confidered  as  publifhed,  when  the  codicil  was 
executed.  But  he  was  afraid  to  rely  upon  thefe  circum- 
flances  for  fear  of  intrenching'  upon  the  ftatute,  by 
raifmg  evidence  out  of  circumftances  in  their  nature 
parol.     The  general  ground  was  fafer  and  better. 

It  was  decreed  that  the  codicil   operated  as  a  repub- 
lication of  the  will. 

§  10.  The  doctrine   laid   down  by  Lord  Commif- 
fioner  Eyre  is  confirmed  by  the  following  cafe. 

Pi^rtro'.t  V.  Mr.  Piggstt  made  his  will  duly  attefted,  by  which 

„  v'  T't  he  devifed   all  his  real   edates  whatfoever  to  iruflees, 

^^'  upon  feveral  trufts.     The  teftator  made  two  codicils  to 

his  will  which  only  related  to  perfonal  eflate,  but  were 
duly  attefled,  the  fecond  of  which  contained  thefe 
^vords^''-  To  be  annexed  to  my  lad  will  and  tedament 
"  and  made  part  thereof  to  all  intents  and  purpofes.'* 
The  tedator  had  purchafed  a  real  edate  prior  to  the 
m.aking  of  the  fecond  codicil,  and  the  quedion  was, 
whether  the  codicil  operated  as  a  republication  of  the 
will,  fo  as  to  pafs  that  edate. 

Sir  W.  Grant,  M.  R.  after  dating  all  the  preceding 
fzafes,  faid  the  Lords  Commidioners  in  Barnes  v.  Crozce 
appeared  to  have  held  that  in  Acherley  v.  Vernon  it 
was  edablifiied  that  every  codicil  duly  atteded  ought 
to  be  held  a  republication,  and  to  have  adopted  and 
a6led  upon  that  rule  in  that  cafe.  Their  opinion 
feemed  to  be  that  the  codicil  was  incorporated  in  the 
will.     The  general  propodtion  referred   to  by  Lord 

Commiflioner 
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Commiflioner    Eyre   was,    that   the    execution    of    a 

codicil  flioiilJ  in  all  cafts  be  an  implied  republication. 

Lord  Commiflioner  Eyre  flatcd  the  particular  circum- 

itances   in   that  cafe,  amounting   to  what   he   called 

internal  e\iQence  of  annexation:  the  firfl  codicil  which 

was  not  duly  executed  was  begun  upon  the  lafl  flieet 

of  the  will,  and  the  codicil  duly  attefled  was  begun 

upon  the  lafl:  flieet  of  that  codicil.     But  Lord  Com- 

iniflioner  Eyre  inclined  to  think  annexation  could  hav-e 

no  effeft,  and  they  abandoned  that  ground  for  fear  of 

intrenching  upon  the  fl:atute,  by  raifing  evidence  out 

of  circumfl:ances  in  their  nature  parol,  and  took  the 

general   ground   as    fafer   and   better.     Undoubtedly 

therefore  that  cafe  was  determined  upon  that  general 

ground.     It  would  be  impofllble  without  conti-adidling 

that  cafe,  which,  as  it  laid  down  a  general  rule,  he 

had  no  difpofition  to   do,  to   determine   in   this  cafe 

againfl:  the  republication.     Except  that  fingle  circurn- 

fl:ance  which   Lord   Commiflioner  Eyre  exprefsly  laid 

out  of  the  quefliion,  the   annexation,   there   was   no 

fubfl:antial  difference  between  that  cafe  and  this.    That 

afforded  a  certain  rule,  and  if  he  departed  from  that, 

it  would   only  be  to  fet  every  thing  loofe  again,  and 

not  to  get  back  to,  what  he   thought  the  better,  the 

old   rules,    for   then  Acherley  v.  Vernon  would   be   in 

the  way.     He  was  therefore  difpofed  from  the  conve-    vide  Lord 

nience  of  adhering  to   fettled  rules,  and  deference  to    T'^Ynl  V 

r  .  Lord  Lhol-r 

former  decifions,  to  hold  the  codicil  a  republication,    mondeley, 
And  decreed  accordingly,  128.^*^"^ 

§  II.  But  where  the  effedl:  of  a  codicil  is  confined    Unlefs  con- 
to  the  lands  devifed  by  the  will  to  which  it  is  annexed,   fined  to  Lands 

dfvifedby  the 
2  it     Will. 


oo. 
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it  does  not  operate  as  a  republication  of  fuch  will,  fo  as 
to  pafs  after  purchafed  lands, 

Stratlimore  V.  §  12.  Georgc  Bowcs  devifed  all  his  freehold  and 
TtrmR.482.  copyhold  lands  to  trullees,  upon  certain  truils ;  he 
?  Boi.  ic  Ful.  afterwards  purchafed  other  lands,  and  then  made  a 
codicil,  whereby  after  reciting  that  he  had  devifed  all 
his  freehold  and  copyhold  lands  to  truftees,  he  revoked 
the  fame,  fo  far  as  related  to  two  of  the  trullees  named 
in  his  will,  and  devifed  his  /aid  lands,  '<5'c.  to  the 
other  truftees  upon  the  fame  trufts,  and  concluded  by 
declaring  the  codicil  to  be  a  part  of  his  will.  Upon 
a  cafe  fent  out  of  Chancery  for  the  opinion  of  the 
Court  of  King's  Bench,  Lord  Kenpn  faid,  it  was 
clear  that  a  codicil  confirming  a  will  of  lands  in  gene- 
ral words,  would  pafs  lands  purchafed  between  the 
making  of  the  will,  and  the  codicil.  But  here  the 
queflion  was,  whether  it  was  the  intention  of  the 
devifor  to  pafs  by  the  codicil  any  thing  more  than 
would  have  paffed  by  the  will  itfelf.  Now  what  was 
this  cafe,  the  teflator  gave  all  his  real  and  copyhold 
eflatcs  to  feveral  truflees  by  his  will,  in  words  fuffi- 
ciently  comprehenfive  to  carry  all  the  eflates  of  v/hich 
he  was  then  feifed.  Then  he  made  a  codicil,  not  to 
extend  his  will,  but  only  to  revoke  fo  much  of  it,  as 
veiled  the  eflates  in  fome  of  the  truflees  whom  he  had 
named  in  his  will,  and  then  he  gave  his  faid  lands^ 
l^c.^  that  is  thofe  lands  which  he  had  before  given  by 
his  will,  to  the  refl  of  the  truflees.  The  court  certi- 
fied that  the  codicil  w^as  not  a  republication  of  the 
will,  fo  as  to  extend  the  operation  of  the  will  to  the 
real  eflstes  purchafed  after  the  will  was  executed  ;  it 
^  extended 
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extended  to  the  eflates   dcvifed  by  the  will  and  no 
farther. 

The  Court  of  Chancery  decreed  accordingly,  and 
on  an  appeal  to  the  Houfe  ofirrLords  the  decree  was 
affirmed  ;  Lord  Thurlow  dilTenting,  and  holding  the 
codicil  to  be  a  republication, 

§  13.  In  the  cafe  of  Piggott  v.  Waller,  the  Mafter  7  Vcf.Jun. 
of  the  Rolls  faid,  he  did  not  conceive  the  decifion  in  ^^'^^ 
Sirathmore  v.  Bowes  to  be  inconfiftent  with  that  of 
Barnes  v.  Crowe ;  it  did  not  follow  from  the  dod:rinc 
in  the  latter  cafe,  that,  if  it  diftinftly  appeared  upon 
the  face  of  the  codicil  that  it  was  not  the  intention  to 
republifh  the  will,  the  codicil  Ihouid  be  held  a  repub- 
lication. In  Straihmore  v.  Bowes  the  court  held  that 
it  appeared  upon  the  face  of  the  codicil,  that  it  was 
not  the  intention  to  pafs  any  other  lands  than  thofe 
which  were  devifed  by  the  will.  It  would  have  been 
a  contradiction  therefore  to  make  it  pafs  after  pur- 
chafed  lands. 

§  1 4.  A  furrender  of  a  copyhold  eftate  to  the  ufe   a  Surrender 
of  a  perfon*s  will  may  be  worded  in  fuch  a  manner  as    of^Copy^ol^ 

^  ^  to  the  Ufe  of 

to  operate  as  a  republication  of  a  former  will,  fo  as  to   a  Will, 
make  the  copyhold  eflate  pafs  by  fuch  will. 

§  15.  A  perfon  having  made  his  will,  and  devifed    Hcyllnv. 

all  his  freehold  and  copyhold  eflates  to  feveral  ufes,   J?^y^'"» 

^  ^  '    Cowp.  130, 

afterwards  purchafed  other  copyhold  lands,  which  he 
furrendered  thus :  "  To  the  ufes  declared  or  to  be  de- 
*'  clared  in  and  by  his  lad  will  and  teftament."     The 

Court 
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Court  of  Chancery  directed  a  cafe  to  be  fent  to  the 
Court  of  King's  Bench,  whether  thefe  copyholds 
pafTed  by  the  will. 

Lord  Mansfield  faid,  when  a  man  republifhes  his 
will,  the  efFed  is,  that  the  terms  and  words  of  the  will 
fliould  be  conftrued  to  fpeak  with  regard  to  the  property 
he  is  feifed  of  at  the  time  of  the  date  of  the  republica- 
tion, juft  the  fame  as  if  he  had  fuch  additional  property 
at  the  time  of  making  his  will.     Therefore,  if  one  de- 
vifes  lands  by  the  name  of -5.  C.  andD.  and  purchafes  new 
lands,  and  republifhes  his  will,  the  republication  does 
not  concern  fuch  new  lands,  becaufe   the  will  fpeaks 
only  of  the  particular  lands  B.  C,  and  D. ;  but  if  the 
teftator,  in  his  will,  fays,  I  give  all  my  real  eflate,  a 
republication  will  alfedt  fuch  newly  purchafed   lands, 
becaufe  it  is  then  the  fame  as  if  the  teftator  had  made 
a  new  will.     Apply  this  rule  to  the  cafe  of  a  furrender, 
and,  I  am  of  opinion,  that  the  furrenderor  may  exprefs 
himfelf  fo  as  to  make  it  relate  to  a  will  adually  made, 
and  that  the  copyhold  lands  fo  furrendered  will  pafs  by 
it.     Suppofe  a  teftator  feifed  of  copyhold  lands  makes 
his  will,  without  a  furrender,  if  he  afterwards  furren- 
der them  to  the  ufe  of  his  will,  fuch  furrender  will 
clearly  make  his  will  good,  and  is  effedtual  to  pafs 
them,  becaufe  it  only  obviates  the  mode  and  form  of 
conveyance,     "What  has  the  teftator  done  here  ?  having 
made  his  will,  and  declared  his  lands  to  ufes,  he  fur* 
renders  his  newly  purchafed  copyhold  lands  to  the  ufes, 
intents,  and  purpofes  declared,  or  to  be  declared  in 
his  will  ;  it  is  precifely  the  fame  thing  as  if  he  had  faid, 
and  whereas  I  have  made  av.ill  fo  and  fo,  and  devifed 

all 
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all  my  lands  to  J.  S.  to  fuch  and  fuch  ufcs,  I  mean, 
thefe  newly  purchafed  lands  fhould  pafs  to  the  fame 
ufes.  The  Court  certified,  that  the  furrender  did,  ,by 
exprefs  reference  to  the  ufes  declared  by  his  will,  adopt 
and  apply  the  words  of  the  will  to  the  copyhold  lands, 
as  if  the  teftator  had  been  feifed  thereof  at  the  time  of 
making  the  faid  will,  and,  therefore,  they  were  fubje£fc 
to  the  fame  ufes  to  which  all  the  teflator's  copyhold 
lands  were  devifed. 

Q  16.  Where  a  perfon  made  a  will,  and  afterwards    Cancelling  a 

•^  _  /  ^  ^  bccond  Will 

revoked  it  by  making  another  will,  but  did  not  actually    republiflst* 
cancel  it,  the  cancelling  of  the  fecond  will  was  held  to 
be  a  republication  of  the  firft. 


the  Firlt. 


^17.  A  perfon  made  a  will  in  17  s7,  and  another    Goodnghtv. 

J      /  tr  JJi->  Glazier,) 

in  1763;  the  [former  was  never  cancelled,  the  latter  4Bui-r.  2512, 
was  cancelled  by  the  teftator  himfelf :  both  were  in  the 
teftator*s  cuftody  at  the  time  of  his  death  ;  the  fecond 
cancelled,  the  firfl  uncancelled.  The  counfel  for  the 
heir  at  law  contended,  that  the  fecond  will  revoked  the 
firft,  and,  being  afterwards  cancelled,  the  teftator  had 
died  inteftate ;  and  cited  the  cafe  ex  parte  Hillier,  3  Atk, 
798.  where  Sir  George  Lee  determined,  that  the  exe- 
cution of  a  fecond  will  was  a  revocation  of  a  firft, 
though  the  fecond  was  afterwards  cancelled  ;  and  that 
the  cancelHng  the  fecond  did  not  fet  up  the  firft, 
which  was  the  fame  point,  only,  that  it  was  perfonal 
property. 

Lord  Mansfeld  faid,  that,  with  regard  to  the  cafe 
f^  parte  Hillier^  Mr,  Athyns  ohly  reported  what  paffed 

in 
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in  Chancery  ;  there  might  be  other  circuniflances  ap- 
pearing to  the  ecclefiaflical  court,  which  might  amount 
to  a  revocation  of  a  will  of  perfonal  eflate.  Here,  the 
intention  of  the  teflator  was  plain  and  clear.  A  will 
was  ambulatory  till  the  death  of  the  teilator.  If  the 
tellator  lets  it  Hand  till  he  dies,  it  is  his  will ;  if  he 
does  not  fuffer  it  to  do  fo,  it  is  not  his  will.  Here  he 
had  two.  He  had  cancelled  the  fecond,  it  had  no 
effeft,  no  operation  ;  it  was  as  no  will  at  all,  being  can- 
celled before  his  death  ;  but  the  former,  which  was 
never  cancelled,  flood  as  his  will 

Mr.  Juftice  Tates  faid,  a  will  had  no  operation  till 
the  death  of  the  teftator  ;  the  fecond  will  never  ope- 
rated, it  was  only  intentional.  The  teflator  changed 
his  intention,  and  cancelled  it ;  if,  by  making  the  fe- 
cond,  the  teftator  intended  to  revoke  the  former,  yet 
that  revocation  was  itfelf  revocable,  and  he  had  re- 
voked it. 


But  a  Win 
once  cancel- 
led muft  be 
re  executed. 


Burtenfbawv. 
Gilbert, 
Cowp  49. 


§  18.  But,  where  a  perfon  having  made  a  new  will, 
cancelled  the  former  one,  and  afterwards  cancelled  the 
latter  will,  it  was  held,  that  this  did  not  amount  to  a 
republication  of  the  former  will ;  becaufe,  where  a  will 
is  once  cancelled,  nothing  but  a  re-execution  of  it  will 
amount  to  a  republication. 

§  19.  Nicholas  Neivenden  made  a  will  in  1759,  of 
which,  he  executed  a  duplicate,  and  gave  it  to  another 
perfon,  He  made  a  fecond  will  in  1 76 1 ,  at  which  time 
he  cancelled  one  of  the  copies  of  his  firft  will,  by  tear- 
ing off  the  feal.     After  the  teflator's  death,  both  the 

firft 
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firll  and  fecond  wills  were  found  together  in  a  paper 
cancelled,  and  the  duplicate  of  the  firft  will  was  found 
uncancelled  in  the  teftator's  room  among  other  papers. 
It  was  determined,  that  the  teflator  had  died  inteftate : 
for  the  cancelling  the  copy  which  the  teflator  had  in  his 
pofTeflion  of  the  firft  will,  was  a  cancelling  of  the  du- 
plicate ;  and,  therefore,  at  the  time  of  making  the  fe- 
cond will,  the  firft  was,  upon  every  principle  of  law, 
mod  clearly  revoked,  and  could  never  be  fet  up  again, 
but  by  a  rc-execution. 


TITLE 
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TITLE  XXXVIII. 
DEVISE. 


CHAP.  VIII. 


Of  void  Devifes. 


^2.  1/?.   Devlfe  to   the   Heir    at 
Laiu. 
4.  Though  charged  ivlih  Dehts^ 

9.  The  Dev'ifee  mvjl  be  fole  Heir. 
\l.  A    Difference    in    the  EJlatc 
renders  the  Devife  good. 


16.  id.  Devifes  to charllahle  Ufes. 

17.  yl.    JVhere     there    has    been 

Fraud. 
19.  ^ih.    ['''here  the  Devifee  dies 

before  the  Devijor. 
28.  5/^,  Uncertainty. 


Se6lIon  i. 
T^E VISES  are  In  fome  cafes  void  ah  initio^  as  where 
the  teflator  devifes  what  the  law  already  gives, 
or  in  mortmain,  or  where  any  fraud  has  been  prac- 
tifed  on  the  teflator.  Devifes  may  alfo  become  void 
by  an  event  fubfequent  to  the  will,  as  where  the 
devifee  dies  in  the  lifetime  of  the  devifor. 


3  ft  Devife  to 
the  Heir  at 
Law. 


Plowd.  545. 

1  Jnft.  12  b. 
n.  2. 

2  Saund.  R. 
7.  note. 


§  2.  With  refpecl  to  the  firft  fort  of  devifes  which 
are  void  ah  initio.,  it  is  a  rule  of  law  that  where  a  tef- 
tator  makes  the  fame  difpofition  of  his  eflate  as  the 
law  would  have  done  if  he  had  been  filent,  the  will 
is  unneceffary  and  void.  Therefore  If  a  perfon  devifes 
his  lands  to  his  heir  at  law  in  fee,  it  is  void,  and  the 
heir  will  take  by  defcent,  as  his  better  title,  for  the 
defcent  llrengthens  the  title,  by  taking  away  the  entry 
of  fuch  as  may  pollibly  have  a  right  to  the  eftate  j 

whereas 
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^'hereas  if  the  heir  takes  by  the  devife,  he  is   then 
only  in  by  purchafe. 

§  3.  So  if  a  perfon  devifes  Idnds  to  his  wife  for    Barpool's 
life,  remainder  in  fee  to  J.  S.  who  is  his  heir  at  law,    2  j-eo^.  loi. 
it  is  a  void  devifc  as  to  the  remainder,  bccaufe  the  re- 
verfion  would  have  dcfcended  to  J.  S.  after  the  deter- 
mination of  the  particular  eftate. 

§  4.  Although  the  devifor  charges  the  eftate  with    Though 

-      ,   ,  .  ^       ,  .  charged  with 

ihe  payment    of   debts,  or  portions   to  his  younger    Debts,  &c, 
children,  yet  if  he  afterwards  devifes  the  eflate  to  his 
heir  at  law  in  fee,  it  will    be  void  and  the  heir  will 
take  bv  defcent. 

§  5.  A  perfon  devifed  to  each  of  his  children  20  A    Kaynworth 
when  they  attained  the  ^ge  of  twenty-one  years  5  and    cVc  Eliz*. 
devifed  all  his  eftates  to  his  eldefl  fon,  to  hold  to  him   ^S2'9^9> 
and  his  heirs ;  upon  condition  he  fhould  pay  to  his 
other  children  the  faid  fums  appointed  to  them ;  and  if 
he  did  not  pay  the  fame,  then  the  lands  to  go  to  the 
younger  children  and  their  heirs.     Adjudged  that  the 
eldefl  fon  took  by  defcent. 

§  6.  A  perfon  felfed  in  fee  devifed  lands  to  his  wife    CJarIc  r, 

for  life,  and  after  her  deceafe  to  his  next  heir  at  law,    7,'^^    t;     .  . 
'  ^    wom.Jtv.ep.72f 

and  to  his  or  her  heirs  ;  provided  fuch  heir  Ihould  pay 
1000/.  to  fuch  perfon  or  perfons  as  his  wife  fhould 
Appoint.  It  was  refolved  that  the  heir  took  by  de* 
fcent,  and  not  by  the  will.  And  it  would  be  mif- 
^ievous  if  every  little  legacy  fhould  alter  the  courfe 
Vol.  VI.  L  of 
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of  defcent  upon  which  the  heir  might  plead  to  the 
obligation  of  the  anceftor,  riens  per  defcent. 

/Hen  V.  §  7.  Action   of  debt  on  the  bond   of  the  father  to 

Bla^k  R       whom  the  defendant  was  heir.     Plea  riens  per  defcent ; 

22.  the  fad  was,  that  the  father  had  devifed  his  lands  to 

the  defendant  charged  with  debts.  And  the  queflion 
was,  whether  this  made  him  a  pur  chafer. 

The  court  fald,  if  the  tenure  or  quality  of  the  eftate 
be  altered,  the  heir  is  a  purchafer  ;  but  a  charge  on  the 
eftate  does  not  alter  the  manner  of  the  heir's  taking 
the  land.  A  devife  is  void,  where  it  gives  the  fame 
eftate  as  would  be  taken  by  defcent. 

Judgment  for  the  plaintiff. 

Smkliv.  §8.  The  fame  rule  is   applied  to  copyholds,  and 

I  St^f'^Sy.  therefore  a  furrender  of'  a  copyhold  to  the  ufe  of  a 
will,  and  a  devife  thereof  to  the  heir  at  law%  will  net 
give  the  devifee  an  eftate  by  purchafe. 

The  Devifee         §  9'  The  devlfee  muft  be  fole  heir  to  the  lands 

mull  be  fole      ^evifed,  to  render  the  devife  void,  for  if  he  is  only 
Heir.  '  ^  J 

one  of  the  heirs,  he  will  take  under  the  devife. 

Reading  V.  %  lo.  A.  B.  having  two  daughters,   one   of  them 

^''J^},''"'  had  iffue  a  fon  and  died.     A.  B.  devifed  all  his  eftate 

1  Salk.  242. 

2  Ld.  Raym.    to  this  fon  of  his  daughter  in   fee ;  and  the  queftioa 
Com.  R.  123.   was,  whether  the  fon  ftiould  take  all  by  this  devife,  or 

one  moiety  by  defcent,  and  the  other  by  devife,  for 
there  could  not  be  a  defcent  of  a  moiety  to  one  copar- 

•  cener 
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cener  as  heir.     One  could   not  plea(i  a  defcent   iml 
filiiz  et  cohceredi,  but  it  is  a  defcent  to  all ;  and  thel-e- 
fore  it  was  refolved   that   the  grandfon  took  by  the ' 
devife. 

§11.  Where  an  eflate  is  devifed  by  a  will  to  an  heir   A  Difference 
at  law,  different  in  point  of  quality  from  that  which   i-enders  the 
he  would  have  taken  by  defcent,  the  will  (liall  prevail,   Devife  good, 
and  the  dcvifee  take  under  it  as  a  purchafer.     And 
therefore  it  is   laid  down  in  Plo'rjjden,  that  if  a  man  ^a.^, 
devifes  his   land  to   his  fon   and  heir,  to  have  to  him 
and  the  heirs  of  his  body,  this  is  a  good  devife,  be- 
caufe  it  is  another  eflate  than  he  would  have  had  by 
defcent* 

§  12.  A  perfon  devifed   to  his   elded    fon,  and  to    Scottv.Sco'.t 
his    heirs   and  affigns,   all    other  his  real  eflate    not    Amb.  3133. 
before    devifed.      Neverthekfs,    in    cafe    he    fhould 
die   without   iifae,    not   having   attained  twenty-one, 
then  from   and  immediately  after  his  death  under  agCj 
and  without  iflue,  ui\to  the  teftator's  fon  William. 

Lord  Keeper  Hejuey  after  having  taken  time^  gave 
his  opinion  that  the  eldeft  fon  took  by  devife,  as  hav- 
ine:  under  the  will  a  different  eflate  than  would  have 

o 

defcended  to  him,  the  one  being  pure  and  abiblute, 
the  other  not. 

§  13.  An  alteration  in  the  quality  of  the  eflate  will 

alfo  have  the  fame  effea.     Thus  in  Mich.  37,  38  £//-.   Cro.ElIz.43ii 

Lord  Coke  who  was  then  Attorney  General,  demanded 

of  the  Court  of  King's  Bench  their  opinion  on  this 

L  2  cafe. 
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cafe.  A  man  having  two  daughters  being  his  heirs^ 
devifed  his  lands  to  them  and  their  heirs,  and  died. 
Whether  they  fhould  take  as  joint-tenants  by  the 
devife,  or  as  coparceners  by  defcent  ?  And  all  the 
juftices  held  clearly  that  they  fhould  have  it  as  joint- 
tenants.  For  the  devife  gave  ir  to  thdm  in  another 
degree  than  the  common  law  would  have  given  it. 

Besfc'sCafe,         §  14.  In  a  formedoii  in  the  defcender  brought  by 
I  Leon.  112,     j^  ^^  ^^^  Q    ^^  j^j^jg   -j^  gavelkind,  the  warranty  of 

their  anceflor  was  pleaded  in  bar  againft  them ;  upon 
which  they  were  at  iilue,  if  aflets  by  defcent  ?  It  was 
found  by  verdicl  that  the  father  of  the  demandants 
was  feifed  in  fee,  being  of  the  nature  of  gavelkind  > 
and  devifed  the  fame  to  the  ^demandants,  being  his 
heir  by  the  cuilom,  and  to  their  heirs  equally  to  be 
divided  amongfl:  them  ;  and  if  the  demandants  fhould 
be  accounted  in  of  the  lands  by  defcent  or  devife  was 
the  queftion  ?  It  was  the  opinion  of  the  court,  that 
they  fhould  be  in  by  the  devife  j  for  they  were  now 
joint-tenants,  and  the  furvivor  fhouid  have  the  whole ; 
whereas,  if  the  lands  fliould  be  holden  in  law  to  have 
defcended,  they  fhould  be  parceners,  and  fo,  as  it 
were,  tenants  in  common,  and  fo  by  the  opinion  of 
the  court,  the  warranty  pleaded  with  affets  was  no 
bar.  ^ 

Fearne'sOp.        §  15-    ^^^  ^^  opinion  of  Mr,  Teamed  which  has^ 

^^*'  been  publifhed,  he  fays,  that  a  devife  to  the  heir  and 

ar  other,  as  tenants  in  commom,  will  not  prevent  the 

heir's  taldng  his  moiety  by  defcent.     For  fuppofe  a 

teflator  devifes  a  moiety  or  any  other  undivided  fluare 

Qf 
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of  his  real  eflate  to  a  flranger,  making  no  difpofition 
^i  all  of  the  remaining  undivided  fhare,  fuch  remain- 
ing fhare  would  of  courie  defcend  to  his  heir  at  law, 
and  he  mud  Hold  it  in  common  with  the  devifee  of 
the  undivided  fhare  devifed.  It  was  clear  therefore 
that  an  heir  might  take  by  defcent,  as  tenant  in  com- 
mon with  a  devifee,  an  undivided  part  of  the  eflate, 
which  his  anceftor  was  folely  feifed  of,  and  it  appeared 
to  be  immaterial  whether  the  fhare  he  fo  takes  is 
exprefsly  devifed  to  hiin,  or  left  unnoticed  by  the 
will ;  for  if  exprefsly  devifed,  he  takes  it  in  com- 
mon, and  if  not  noticed,  he  takes  it  in  the  fame  man- 
ner; and  a  devife  to  two  or  more  as  tenants  in 
common,  is  in  effed  a  devife  of  one  undivided  part  to  vide  Infra, 
one,  and  of  another  undivided  part  to  the  other ;  fo  '^  '  '•^* 
that  under  fuch  a  devife  to  an  heir  and  a  flranger  as 
tenants  in  common,  the  heir  takes  as  if  one  undivided 
moiety  were  devifed  to  the  flranger,  and  the  refidue 
to  hjmfelf ;  that  is,  in  the  fame  manner  as  if  no  dif- 
pofition at  all  of  fuch  refidue  had  been  expreffed  in 
the  will,  in  which  cafe  he  would  have  taken  by 
defcent ;  and  therefore  the  fame  eflate  being  devifed  to 
him  in  fuch  refidue,  as  he  would  have  taken  by  de- 
fcent,  the  general  rule  refpeding  devifes  to  an  heir, 
extends  to  it. 

§  16.  In  confeqvience  of  the  flatute  9  Geo.  2.  c.  ^6.   2d.  DenTes  to 

all  devifes  and  bequefts  of  lands  and  tenements,  or  of  ^fJs 

any  fums  of  money  to  be  laid  out  in  the  purchafe  of  '^'^-  32- 

^  ch.  3. 1.  32. 

lands  and  tenements  for  any  charitable  ufes  whatfoever 

gve  void. 

L3  §  17.  The 


ISO 

3d.  Where 
there  has  been 
Fraud, 


Kerrick  v. 
Braniby, 
7  Bro.  Par. 
Ca.  437. 
Webb  V. 
Claverdon, 
3  Atk.  424. 
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§  1 7.  The  third  cafe  in  which  a  devife  is  void  ab 
initio  is  where  any  fraud  or  circumvention  has  been 
practifed  on  the  teftator,  or  where  he  was  incapable 
of  maldng  a  will  from  weaknefs  of  mind.  But  if  the 
validity  of  a  will  is  impeached  on  thtfe  grounds  a 
court  of  equity  will  not  fet  it  afide,  but  v/ill  direct  a 
trial  at  law  on  the  iffue  of  devifavit  vel  non ;  for  it 
the  will  be  obtained  by  fraud,  or  be  made  by  a  perfon 
incapable  of  devifmg,  it  is  not  in  point  of  law  the 
teftator's  will ;  and  therefore  thefe  points  are  proper 
to  be  tried  before  a  jury. 


Docv.  Allen, 
8  Term.  R. 


§  18.  It  was  determined  in  a  modern  cafe  that  in 
order  to  fet  afide  a  will  for  fraud,  parol  evidence 
might  be  given  of  queltions  aiked  by  the  teflator  at 
the  time  of  executing  his  will,  whether  the  contents 
were  the  fame  as  thofe  of  a  former  will. 


4th.  Where  S  ^  9*  With  refpecl  to  the  cafe  where  a  devife  be- 

dicsbe7crrthe    co^^s  void  by  an  event  fubfequent  to  the  making  of 
Pevifor.  the  will ;  it  is  a  rule  that  if  the  devifee  dies  before  the 

devifor,  the  devife  becom.es  void.  This  doctrine  was 
Domat  V.  2.  probably  adopted  from,  the  rule  of  the  civil  law,  pro 
V'  9^'  nan  fcriptis  funt  its  relida  qui  'vi'vo  tejlatore  decediint. 


Brett  V. 
Eigdet), 
Plow.  341. 


§  20.  A.  devifed  lands  to  B.  and  his  heirs ;  B.  died 
in  the  lifetime  of  the  teflator.  Afterwards  the  teftator 
told  the  heir  of  B.  that  he  fhould  have  the  land  which 
Jie  had  devifed  to  B.  The  queftion  was,  whether  the 
heir  of  B.  fhould  take  any  thing  by  this  devife.  It  was 
determined  that  he  fliould  not,  for  it  was  a  principle 
pf  law  that  in  all  gifts,  whether  by  devife  or  otherwife, 

there 
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there  ought  to  be  a  pcrfon  in  cjfe  capable  of  taking  at 
the  time  the  gift  vefls,  and  as  the  thing  devifed  cannot 
veft  till  the  death  of  the  devifor,  at  which  time  the 
devifce  was  dead,  it  followed  that  he  could  take 
nothing  by  the  devife.  As  to  the  word  heirs  being 
inferted  in  the  devife,  it  was  only  ufed  as  a  word  of 
limitation,  to  denote  the  quantity  of  eftate  which  the 
devifor  meant  to  give,  and  not  with  an  intention  to 
defcribe  the  heirs  of  B.  or  to  give  them  any  thing, 

§  21.  Henry  Fuller  having  iffue  four  fons,  John,  Fuller  v. 
Richard,  Edward,  and  Henry,  deviled  lands  to  his  Cro.Eliz  42;2. 
fecond  fon  and  the  heirs  of  his  body,  and  after  his 
death  without  iiTue,  then  to  his  third  fon.  The  fecond 
fon  died  in  the  lifetime  of  his  father ;  and  it  was 
adjudged  that  the  ifiue  of  the  fecond  fon  took  nothing 
by  the  devife,  it  being  lapfed,  but  that  the  third  fon 
jnight  enter.  ^ 

§  22,  Thomas  Addifon    having   two   daughters,  de-    Hutton  v. 
vifed  ail  his   eflates  to    his   fecond  daughter  and  the   ^''"P*'-^"» 

o  2  Vern,  722, 

heirs  of  her  body  begotten,  and  for  want  of  fuch 
iifue,  to  his  eldeft  daughter.  The  fecond  daughter 
died  in  the  lifetime  of  the  teflator,  leaving  a  fon. 
Adjudged  that  the  devife  to  the  fecond  daughter  be- 
came void  by  her  dying  in  the  lifetime  of  the  teflator, 
and  that  her  fon  could  not  take  as  heir  of  her  body. 

§  23.  Robert  Wynn  devifed  his  eflate  to  his  brother   Wynn  v. 
Maurice  Wynn  and    the  heirs   male   of  his  body,  re-    ,^Bro"parl 
inainder  to  Owen  Wy?m  and  the   heirs   male   of  his   ^^'  95' 
body  j  Maurice  and  Owen  Wynn  died  in  the  lifetime 

L  4  of        . 


^52 
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of  the  teftator,  but  Owen  Wynn  left  an  only  fon  whq 
claimed  under  the  devife.  It  was  refolved  that  the  for; 
of  Owen  Wynn  took  nothing. 


Goodtight  V. 
Wriuht, 
I  P.Wm  397. 
J  Stra.  25. 
?o  Mod.  370. 


§  24.  One  feifed  in  fee  devifed  lands  to  A.  and  his 
iffue,  remainder  to  B,  and  his  ifme,  remainder  to  the 
heirs  of  A. — A.  died  without  iiTue  in  the  lifetime  of 
the  tellator,  and  B.  died  in  the  lifetime  of  the  ttdator., 
leaving  iffue  the  defendant  who  was  alfo  the  heir  of 
A. ;  and  the  plaintiff  was  the  heir  of  the  teflator. 
The  queflion  was,  ''  whether,  as  the  devifees  A.  an4 
B.  both  died  in  the  lifetime  of  the  teftator,  the  iffue 
of  B.y  who  was  born  after  the  will  was  made,  and  fo 
could  not  take  jointly  with  the  devifees,  could  take 
either  as  the  heir  pf  the  body  of  B.  or  as 
heir  of  a:' 


right 


HodgTon  V. 
Ambrofe^ 
Viong.  337. 
infra,  ch.  i^. 


Lord  Chief  Juftice  Parker  delivered  the  unanimous 
opinion  of  the  court,  that  this  cafe  was  exadly  within 
the  reafon  of  the  cafe  of  Brett  v.  Rigden,  ift,  Becaufe 
as  well  in  this  cafe  the  word  "  ijjue,''  as  in  that  the 
word  *'  heirs '^  was  clearly  ufcd  as  a  v/ord  of  limita- 
tion, ijiz.  to  meafure  out  the  quantity  of  eflate  that 
the  devifee  was  to  take,  and  not  as  a  word  of  pur- 
chafe  ;  the  devifee  only  being  in  the  viev.^  and  confi- 
(Jeratlon  of  the  teflator,  and  the  words  "  heir,'*  or 
''  ifue; 
eflate  the  devifee  Ihould  take. 


mentioned  for  nothing  eife  but  to  limit  what 


Warner  v.  ^  2  c.  Richard  V/hite  being  feifed  in  fee  of  ftveral 

White,  .  o 

3  Bro.'  P4r!.     ellates  in  the  county  of  Cork,  and  having  iffue  Simon 

C^-  4-35-  White  his  eldeft  fon,  and  Hamilton  White  his  fecond 

fon  J 
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fon,  devifed  all  his  lands  in  Bantry  to  his  elded  forj 
Simon  White  and  the  heirs  of  his  body  lawfully  begot- 
ten ;  and,  for  default  of  iflfue  of  his  faid  fon  Simon,  then 
he  devifed  his  faid  efliate  to  his  fon  Hamilton  White, 
and  the  heirs  of  his  body. 

Simon  White  died  in  the  lifetime  of  his  father,  leav* 
ing  iffue  four  fons  and  four  daughters.  The  queftion 
"was,  whether  the  eldeft  fon  of  Simon  White  took  zny 
thing  by  this  devife,  or  whether  it  lapfed  to  Hamilton 
White  the  perfon  next  in  remainder. 

The  Court  of  King's  Bench  in  Ireland  determined, 
that  the  eldeft  fon  of  Si?jion  White  fliould  take  under 
this  devife  ;  but  this  judgment  was  reverfed  in  the 
Court  of  King's  Bench  in  Ejigland.  A  writ  of  error 
was  then  brought  in  the  Houfe  of  Lords ;  and  it  was 
argued  on  behalf  of  the  eldeft  fon  of  Simon  White, 
that  he  ought  to  take  under  this  devife,  ift,  Becaufe  it 
was  plain  that  the  teftator  did  not  mean  to  exclude 
the  iffue  of  his  eldeft  fpn  from  th^  inheritance,  the 
children  of  Sijnon  being  alive,  and  known  to  the  tef- 
tator, at  the  time  he  made  the  devife  to  Simon  and  the 
heirs  of  his  body.  2d,  Becaufe  the  remainder  to 
Ha?7iilton  Whit^  v^as  exprefsly  limited  to  take  eflFe6t, 
only  in  default  of  iffue  of  the  teftator's  fon  Simon ; 
snd  no  devife  was  made  of  the  eftate  until  fuch  default 
fhould  happen  ;  and  it  is  a  princple  in  law,  that  the 
heir  ftiall  take  every  thing  which  is  not  devifed  from 
him.  3d,  Becaufe  courts  of  juftice  have  been  al- 
\vays  anxious  to  efFeduate  the  intentions  of  teftators, 
where  they  are  not  contrary  to  the  rules  of  law,  or 

fettled 


^54  ^^^^^  XXXVIIL     Devife,     Ch.  viii.  §  25. 

fettled  authorities ;  and  there  was  no  cafe  to  be  found 
in  which  it  had  been  adjudged,  that  a  devife  to  a  man 
and  the  heirs  of  his  body  lapfed  for  the  benefit  of  a 
perfon  in  remainder,  from  the  circumllance  of  the 
firfl  devifee  dying  in  the  teflator's  life  time,  where  it 
appeared  that  the  heir  of  the  body  of  the  firfl  devifee 
was  Hkewife  heir  at  law  of  the  teflator. 

On  the  other  fide  it  was  contended,  that,  by  the 
cflablifhed  rules  of  law,  the  devife  to  S'wion  became 
void  by  his  death  in  the  lifetime  of  the  teflator,  and 
the  remainder  to  Ha?nilton  the  fecond  fon,  took  effect 
immediately  on  his  father's  death.  That  the  do£lrine 
had  been  adopted  in  early  times,  and  had  continued 
down  to  the  prefent.  It  was  eflablifhed  in  the  early 
part  of  the  reign  of  Queen  Elizabeth^  and  was  recog- 
nized in  a  variety  of  cafes  down  to  the  year  1780; 
nor  was  it  ever  judicially  contradicled  or  impeached. 
But  there  appeared  at  the  end  of  the  report  of  Fuller 
V.  Fuller^  Cro,  Eliz.  422.  a  di6inm  of  Lord  Chief  Juflice 
Popham,  that  "where  a  devife  was  to'  a  fon  in  tail, 
his  ilfue,  in  cafe  of  his  death  in  the  lifetime  of  his 
father,  fhould  take  before  the  remainder-man.  But 
tliis  at  mofl  was  an  extra-judicial  opinion,  and  was 
-.r      ,  not  admitted  in  the  cafe  of  Hodgson  v.  Ambrofe, 

After  counfel  had  been  heard  in  this  cafe,  the  fol- 
lowing queftion  was  put  to  the  Judges ; — "  Whether, 
"  in  the  event  that  had  happened,  the  defendant 
"  Hamilton  White  took  any  and  what  eflate  in  the 
"  lands  of  Bantry,  under  the  devife  to  him,  for  de* 
"  fault  of  iffue  of  Simon  White:\ 

The 


T/V/^XXXVm.     hevife.     CZ*.  viU.  §  25-28,  \^^ 

The  Chief  Baron  delivered  the  unanimous  opinion 
of  the  Jud"-es  prefent,  that  Hamilton  White  took  an 
eflate  tail ;  and  the  judgement  of  the  Court  of  King's 
Bench  in  England  was  affirmed. 

§  26.  A  republication  of  a  will  after  the  death  of  a 
devifee  in  tail  will  not  give  any  eftate  to  the  iflfue  of 
the  devifee. 

^  27   N.  Goddard  dey'ikd  lands  to  her  god-daughter   Doe  v.  Kett, 
«^    ,       ,      ,  ,        1.    1  •      1        IT    •  4  Term  R. 

and  the   heirs  of  her  body,  who  died  m  the   htetime    50,. 

of  the  teflatrix,    leaving  a  fon.     The  devifor  knew 

of  the  death   of  the  devifee  and  of  the  birth  of  her 

fon,  after  which  fhe  made  a  codicil  which  operated  as 

a  republication  of  her  will.     It  was  determined   that 

the  devife   having  become   void  by  the  death  of  the 

devifee,  did  not  operate  by  its  republication  fo  as  to 

give  any  eflate  to  the  fon  of  the  devifee. 

§  28.  Where  it  is  impoffible  to  difcover  from  the   5  th.  Uncer- 

..,.,,    tainty. 

words  of  a  will,  to  whom  the  eltate  is  given,  the  wili   Thomas  v. 
is  void  for  uncertainty.  Infra?^^* 
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j  I .  No parlicular  Form  neccjfary. 
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I 'J.  A  Perpetuity  cannot  lie  created 
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26.    Exception  luhere  there  is  a 
latent  Ambiguity. 


Sedion  i. 
No  particular      X    WILL  being  confidered  as  a  difpofition  made  at  a 
fary!"  "^^^ '  time  when  the  teftator  cannot  have  the  affiflanc^ 

3  P.Wms.  27.  q£  perfons  {killed  in  the  law,  or,  as  it  is  ufually  ex, 
prefled,  when  he  is  hiops  confilii,  the  Judges  have  at 
all  times  held,  that  a  will  ihall  not  be  conftrued  {tri£lly 
like  a  deed,  but  that  the  intej:ition  of  the  teftator, 
though  not  expreffed  in  the  proper  legal  and  technical 
words,  fhall,  notwithftanding,  be  carried  into  efFed ; 
it  being  a  maxim  of  the  Englijh  law,  quod  uliinid  vor 
luntas  tejiatoris  perlmplenda  ejl  fefuiidutn  veram  interi' 
i'lGnem.  The  law  has,  therefore,  not  prefcribed  any 
particular  form,  in  which  a  devife  or  will  of  lands 
muft  be  made  ;  fo  that  any  writing,  by  which  the  in- 
tention of  a  perfon  appears,  to  give  or  difpofe  of  his 
lands  after  his  deceafe,  though  in  the  form  of  a  deed, 
will  be  confidered  as  a  good  devife. 

§  2.  Clejiient 
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§  2.  Clement  Wit/jam,  by  Indenture  made  between  Hickfon  v. 

him  of  the  one  part,  and  Orbell  and  Skin  of  the  other  ^n^.^^'J', 

part,  declared  his  intention  to  raife  portions  for  his  chil-  Green  v. 

I'll  1       r     1    1    1  •       Proude, 

dren,  and   to  pay  his   debts,  ana  thereby  lettled  his    i  Mod.  117. 

lands  on  Orbell  and  Skin^  in  trufl  to  fell  the  fame,  '<5'c, 

and  made  them  executors  to  the  ufes  aforelaid ;  and 

figned,  fealed,  publifhed,  and  declared  this  to  be  his 

laft  will,  in  the  prefence  of  feveral   witneiTes.      ITie   Clymerr. 

Court  of  Chancery  declared  this  to  be  a  good  will.         x.  345*. 

Q  -3.  In   the  cafe  of  Haherzham  v.  Vincent^    Lord    Ante  c.  5, 

r,.  !  f-47. 

Loughboroughy  Mr.  Juftice  Bicller,  and  Mr.  Juftice  Wil- 

fon,  held,  that  the  deed  poll  being  intended  to  operate 

after  the  teflator's  death,  was  teftamentary ;  and,  though 

void  as  to  the  freehold,  for  want  of  three  witnefles, 

pafTed  the  copyhold. 

§  4.  No  technical  words  are  neceflary  to  convey  a    Rules  of  Con- 
tcflator's  meaning,  and,  whenever  that  is  doubtful,  it   ftfudion. 
mud  be  colleded  from  the  fcope  of  the  whole  will, 
compared  with  its  feveral  parts  ;  for  Courts  of  Juftice   2  Burr.  770, 
cannot  make  a  will  for  the  party,  nor  interpret  it  by  any 
arbitrary  conftrucllon.     But  that  mode  of  expreflion  is 
to  be  preferred,  which  gives  effect  to  every  part  of  the    2P.Wra.282, 
will,  fo  that  each  word  may  have  its  particular  opera- 
tion, and  not  be  rejeded,  if  any  conftrudion  can  pof- 
fibly  be  put  upon  it. 

§  5.  The  intention  of  the  teftator  is  to  be  colle£led    3  Burr.  1541, 
from  the  whole  will,  ex  vifceribus  tejiamenti,  fo  as  to 
leave  the  mind  quite  fatisfied  about  what  the  teftator 
meant  5  and,  as  a  will  of  lands  muft  'be  in  writing, 

fucb 


ut4 
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fuch  colleftion  of  the  teftator's  intention  muft  be  de- 
rived from  the  will  itfelf,  for  no  averment  or  parol 
evidence  can  be  admitted  to  explain  any  thing  dubious 
upon  the  face  of  the  will,  except  in  a  few  inftances;; 
which  will  be  mentioned  hereafter. 

§  6.  General  words  in  one  part  of  a  will  may  be 

reftrained  by  fubfequent  words,  and  fhall  be  conftrued 

fo  as  not  to  defeat  the  intention  of  the  teflator,  to  be 

I  Burr.  38.      colle£led  from  any  other  part  of  the  will.     But,  where 

^2  *       there   is  a  manifefl   general  intent,  the   conftruttion 

8  Terra  R.  5.    {j^ould  be  fuch  as  to  effeftuate  it,  though,  by  that  con- 

ftruftion,  fome  particular  intent  may  be  defeated. 

1  P.Wm.  286.       §  7.  The  fituation  of  a  tedator,  the  number  of  his 
4  ro.    .44.  .  ^jjjyj.gj^^  ^j^^  |.|^g  different  kinds  of  property  whereof 

he  was  feifed,  at  the  time  of  making  his  will,  are  cir- 

cumflances  from  which  arguments  may  be  drawn  re- 

2Vef.  616.      fpectins:  his  intention.     And  it  has  been  determined^ 

Deev.Fyldes,     ^  ^  n       r^- 

Cowp.  833.     that  the  fame  words  may  have  a  different  conltruoion 
when  applied  to  different  kinds  of  property. 

2  Burr.  1 108.        §  8.  The  conflrudion  ought  to  be  fuch,  that  the 
oug.  341.      jj^j.gj^|.  Qf  ^}^g  teftator  may  be  rendered  confident  with 

the  rules  of  law  ;  for,  otherwife,  every  man  would 
make  a  new  law  to  himfelf,  the  metes  and  bounds  of 
property  would  be  vague  and  indeterminate,  which 
would  end  in  its  total  infecurity. 

2P.Wm.74r.       §  g.  Technical  words  are  prefumed  to  be  ufed  in  the 

oug.  341.      ^^^^  which  the  lav/  has  appropriated  to  theitl,  unlefe 

the  coutrary  appears.    But  where  the  intention  of  the 

*j  teftator 
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teflator  is  plain,  it  will  be  allowed  to  control  the  legal 
operation  of  the  words,  however  technical. 

Q  10.  Introdutlory  words  often  affilt  in  fhewingj  the   Cowp.  R. 

.  306. 637. 

intention  of  a  teftator  ;  and,  in  fuch  cafes,  the  courts 

have  laid  hold  of  them,  as  they  do  of  every  other  cir- 

cumftance  in  a  will,  which  may  help   to  guide  their 

judgment  to  the  right  and  true  conflruclion  of  it.  ;.- 

%  \\,  An  heir  at  law  fliall  not  be   difmherited  by  a   Prec. India. 

.         473* 
will,  unlefs  there  are  exprefs  words,  or  a  neceflfary  im-   Cowp.  R.99. 

plication  ;  fpr  the  title  of  the  heir  is  founded  on  the 

laws  of  defcent,  which  are  certain,  and  is  therefore  not 

to  be  defeated  by  an  uncertain  devife, 

§  12.  A    dubious    expreflion    in    a   will    may   be   Hayes  v. 
explained  by  a  codicil,  or  fchedule  annexed  to  fuch     °°'  ' '"  "' 
will. 

§  1,3.  Declarations  of  trufls  executed,  contained  in  Vide  Tit.  az. 

a  will,  are  conflrued  in  the  fame  manner  as  devifes  of  ^v'  ^^'  W:' 

'  Treat,  of  Eq. 

legal  eflates;  but,  where  a  conveyance  or  fettlement  B. i.e. 6. f.8, 
is  direded  to  be  made,  a  court  of  equity  will  conftrue 
the  will  more  liberally,  in  order  to  efFeduate  the  in- 
tention of  the  teflator. 

•J 

§  14.  In  the  conftruftion  of  wills,  adjudged  cafes    i  Burr.  233. 

may  be  argued  from,  if  they  eflablifh  general  rules  of 
conflrudion,  to  find  out  the  intention  '"of  the  teftator. 
And  where  once  a  court  of  juftice  ha&Metermined  the 
meaning  of  certain  words,  or  forms  of  ^expreflion,  the 
fame  sffed  will  in  all  future  cafes  be  annexed  to  them ; 

for 
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for  the  great  objecl,  In  queftions  of  property,  is  cer- 
Doug.  34c.  tainty  :  and  Lord  Mansfield  has  obferved,  that  if  an 
erroneous  or  hafty  determination  has  got  into  practice,' 
tliere  is  more  benefit  derived  from  adhering  to  it  than 
if  it  were  to  be  overturned. 

Law Traftfl  §  1 5.  Mr.  llar^ravt  has  juflly  obferved,  that  if  courts 

vide  Fearne     either  of  law  or  equity  (in  both  of  which  the  rules  of 
^gT'  ^*^™*      interpretation  mufl  be  the  fame)  (hould  indulge  an  un- 
limited latitude  of  forming  conje6tures  upon  wills,  in- 
Vide  Thomp-  ftead  of  attending  to  their  grammatical  or  legal  con- 
fon  v.Lawley,   {^j-uQ^ion,  the  confequence  muft  be  endlefs  litigation. 
Every  title  to  an  eftate  that  depends  upon  a  will  muil 
be  brought  into  Wejlminjier  Hall ;  for,  if  once  we  de- 
part from  the  eftablifhed  rules  of  interpretation,  with- 
out a  moral  certainty  that  the  meaning  of  the  teflator 
requires  it,  no  interpretation  can  be  fafe,  till  it  has  re- 
ceived the  fanftion  of  a  court  of  juftice ;  for,  how  can 
a  client  or  a  purchafer  be  aifured  that  the  conjedures 
of  the  mofl  able  counfel,  or  the  moft  experienced  con- 
veyancer, will  be  in  ail  points  the  fame  as  the  conjec- 
tures of  the  Judges  or  the  Chancellor. 

5  Term  R.  51^*^^^  modern  cafe.  Lord  Kenyan  faid,  **  Had 

k/coz.  ^^^  "  there  not  been  fuch  a  current  of  authorities  as  we  find 
"  in  the  books  fmce  the  pafTmg  of  the  ftatute  of  wills,< 
'*  on  the  conflru£lion  of  wills,  to  further  (as  it  has 
**  been  called)  the  intentions  of  devifors,  perhaps  it 
*'  would  have  been  better  that  the  fame  flrid  word* 
*'  had  been  required  in  teflamentary  difpofitions  of 
*'  land  as  in  thofe  by  deed  ;  becaufe  then  the  language 
"  of  pafTing  cflates  would  have  been  fo  familiar,  that 

"few 


r///^  XXXViri.     Devi/e.     C/j.ix.  S  16—19.  161 

"  few  queftions  would  have  arifen  on  wills.  For  it 
"  has  been  often  obferved,  that  few  queftions  arife  on 
"  the  conftrudion  of  deeds,  when  compared  to  thofe 
"  which  daily  arife  on  wills.  But  we  are  bound  to 
*f  confider  the  feries  of  authorities  on  this  fubject  as 
"  the  law  of  the  land  ;  and  it  would  be  extremely 
"  dangerous  now  to  remove  thofe  land-marks  of  real 
«'  property,  on  which  mankind  have  acted  for  fuch  a 
*'  length  of  time." 

§  1 7.  The  general  principles  which  have  been  ftated    A  Perpetuity 

,  .  .  P  ,.       cannot  be 

m  Title  32.  ch.  26.  refpectmg  perpetuities,  are  as  iuily    created  bjr 

adopted  in  the  conftrudion  of  wills,  as  in  that  of  deeds,   ^jj^^^j^  j^ 

It  may,  therefore,  be  laid  down,  tha.  lands  cannot  be    St^award  v. 

•r     1    •         r       1  1_  !•  1-1  Wil'ock, 

devifed  m  fuch  a  manner  as  to  render  them  unalienable    3EaiLR.i98. 
for  a  longer  period  than  a  life  or  hves  in  being,  and 
twenty-one  years  and  nine  months  after. 

§  18.  There  is,  however,  a  difference,  in  cafes  of  Conftruaion 
this  kind,  between  a  deed  and  a  will ;  for,  in  the  cafe 
of  a  deed,  all  the  limitations  are  totally  void.  But,  in 
the  cafe  of  wills,  the  courts  do  not,  if  they  can  avoid 
it,  conflrue  the  devife  to  be  utterly  void,  but  expound 
the  will  in  fuch  a  manner  as  to  carry  the  teftator's  inten- 
tion into  effeft,  as  far  as  the  rules  refpecting  perpe- 
tuities will  allow,  which  is  called  a  conjirudlon  cy 
pres. 

§  19.  A  perfon   devifed  his  eflatc  to    the    drapers  Humberfton 

company  and  their  fucceifors,  in   trud  to  convey  the  ftoJ^^fp*^'^" 

premifes  to  his  godfon  M.  11.   for  hfc,  and,  upon  the  Wms.  332. 
death  of  the  faid  M.  H.  to  his  firll  fon  for  life,  and  fo 

Vol,  VL  M    '  to  ' 
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to  the  firfl  fon  of  that  fon  for  life,  life. ;  and  if  no  ifTue 
male  of  the  firfl  fon,  then  to  the  fecond  fon  of  the  faid 
M.  II.  for  life,  and  fo  to  his  firfi.  fon,  ^r.  On  a  bill 
brought  for  an  execution  of  the  trulls  of  this  will. 
Lord  Cczvper  hid,  "  Though  an  attempt  to  make  a 
''  perpetuity  for  fuccefTive  lives  be  vain,  yet,  fo  far  as 
*'  is  ccnfiflent  with  the  rules  of  law,  it  ought  to  be 
"  complied  with  ;  and,  therefore,  let  all  the  fons  of 
*'  thefe  feveral  Huriiber/to7is  that  are  already  born,  take 
*'  eflates  for  their  lives,  but,  where  the  limitation  is  to 
Pitt  V.  Jack-     ''  the  firft  fon  unborn,  there  the  limitation  to  fuch  uii^ 

§  20.  So,  where  there  is  a  provifo  in  a  will,  the 
effeft  of  which  would  be  to  prevent  a  power  of  aliena- 
ation  for  a  longer  period  than  the  law  allows,  fuch  pro- 
vifo will  be  deemed  void,  and  the  refl  of  the  will 
good. 

I  ade  V  Hoi-         §  ^^'  ^'^^  7^^^^  Lade  deviled  certain  lands  to  truflees 

ford.  7,  Burr,    ^nd  their  heirs  to  the  ufe  of  his  coufm  John  Injk'ip  for 

141 6.  Black. 

R.  428,  life,  remainder  to  truflees  to  preferve  contingent   re- 

479*       mainders  ;  remainder  to  his  firfl  and  other  fons  in  tail 

male ;  remainder  to  the  ufe  of  the  truflees  and  their 

heirs  during  the  life  of  Ann  'Niitt,  iij  trufl  to  apply  the 

rents  and  profits  for  the  benefit  of  fach  of  her  Ibns, 

or  fjch  other  pcrfon,  as  for  the  time  being  fhould  be 

in  eje,  and  would  be  the  next  tenant  for  life  or  in  tail, 

by  virtue  of  the  limitations  in  his  will,  in  cafe  Jinn 

JSfiitt  were  dead,  and  from  and  after  her  deceafe,  then 

to  the  ufe  of  her  firfl  and  other  fons  fuccefTively  in  tail : 

provided,  that  during  the   time   the  faid  John  Injklp 

fliouici 
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fhould  be  under  the  age  of  twenty-fix,  and  fo  often  and 
during  fuch  time  as  the  perfon  who  for  the  time  being 
would,  by  virtue  of  the  faid  will,  have  been  entitled 
In  pofTeirion  to  the  devifed  premifes  as  tenant  for  life, 
or  tenant  in  tail,  fhould  be  under  the  age  of  twenty-fix 
years,  the  trudees  and  their   heirs  (hould  and  might 
enter  on  the  premife^^,  and  take  the  rents  and  profits, 
and  apply  them  to  the  following  ufes ;  i;/s.  to  allow 
fuch  perfon  till  the  age   of  fourteen  ^ol.  per  annum^ 
till  eighteen   100/.,    till  twcnty-ons   300/.,    and   till 
twenty-fix  1000  /.,  and  the  refidue  to  be  difpofed  of  as 
the  refidue  of  the  tedator's  perfonal  cftate  was  thereby 
directed  to  be  diipofed  of,  i-vs.  to  be  laid  out  in  lands, 
and  fettled  as  the  eflate  before  devifed.    'John  Injkip  died, 
leaving  his  v/ife  enfient  with  a  fon,  who  while  an  infant 
exhibited  his  bill  in  Chancery,  praying  to  be  let  into 
pofTeiTion  of  the  eflate  when  he  fhould  arrive  at  the  age 
of  twenty-one.     Lord  Henley  directed  a  cafe  to  be  fent 
to  the  Court  of  King's  Bench  for  their  opinion  on  this 
queflion  ;  Whether  R.ofe Fuller,  the  heir  of  the  furviving 
truftee,  did,  upon  the  birth  of  the  prefent   plaintiff, 
take  any,  and  what  eRate  in  the  devifed  premifes,  by 
virtue  of  the  faid  provifo  ?     It  v/as  contended,  that  no 
eflate  vefled  in  the  truflees,  the  provifo  being  void  ; 
whether  it  meant  to  veil  a  determinable  fee  in  the  truf- 
tees,  or  a  mere  chattel  interefl ;  becaufe,  in  the  firfl 
cafe,  it  tended  to  a  perpetuity,  by  taking  away  the 
power  of  alienation  five  years  longer  than  the  policy  of 
the  law  admitted  :  in  the  latter  cafe,  it  had  the  fame 
inconvenience,  and   was   in   derogation   of  the   legal 
powers  9f  tgiant  in  tail. 

M  3  Tha 
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The  Court  of  King's  Bench  appear  to  have  been  of 
this  opinion,  for  they  certified,  that  Rofe  Fuller,  the 
heir  at  law  of  the  furviving  truftee  in  the  will  of  Sir 
John  Lade,  did  not  take  any  eftate  in  the  premifes  de- 
vifed,  by  virtue  of  the  provifo  in  the  will  of  the  faid 
tefiiator. 

Contradidory        §  22.  Lord  Coke  fays,  that  where  there  are  two  dif- 

flnft.'n2^.  ferent  devifes  of  the  fame  thing,  the  lall  fhall  take 

«•  !•  place.     Mr.  Hargrave  obferves,  that  there  is  a  great 

Plow.  45!.  contrariety  of  opinion  on  this  fubjed  ;  fome  hold  with 

Owen  84.  j^^^^  Q^y^  jj^^j.  ^j^g  fecond  devife  revokes  the  firft  j 

others  think,  that  both  devifes  are  void,  on  account 
of  the  repugnancy  :  but  the  opinion  fupported  by  the 
greateft  number  of  authorities,  is,  that  the  two  devifees 
Ihall  take  in  moieties. 

No  Averment  §  23.  By  the  ftatute  of  frauds,  it  is  enabled,  "  That 
ex"7alnWill«  "  "°  ^^^^  ^^  writing  fhall  be  repealed,  nor  fhall  any 
"  claufe,  devife,  or  bequeft  therein,  be  altered  or 
"  changed  by  any  words,  or  will,  by  word  of  mouth 
J'lowd.  345.  "  only."  In  confequence  of  thefe  words,  no  parol 
averment  can  be  admitted  to  explain  a  will,  contrary 
to  the  import  of  the  words  of  fuch  will. 

Bertie  v.  Ld.         §  24.  Papers  and  other  writings  were   offered   in 
raulkland,       evidence,  to  prove  what  was  faid  to  be  the  intention 

Salk.  231.  '  r 

of  the  teflator.  It  was  decreed,  that  they  fhould  not 
influence  the  conflruclion  of  a  will  in  writing  ;  for  that 
would  be  to  make  them  part  of  the  will  itfelf :  and  it 
is  exprefsly  required  by  the  flatute  of  frauds  and  per- 
juries, that  every  part  of  a  will  fhall  be  in  writing  j 
*8  and, 
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and,  even  before  that  ftatute,  no  collateral  proof,  either 
by  papers  or  words,  was  admitted ;  becaufe  a  will  is  a 
confummate  ad  of  itfelf. 

^  1!;.  The  depofition  of  a  perfon,  who  prepared  a    J'oyg^'tonv. 

•^  _  El  ring-ton, 

will,  was  offered  to  be  read  to  prove  the  declarations    7  Bro.  Pari. 

of  the  teftator,  at  the  time  he  gave  the  inftrudions  for      ^'  ^ 

the  will,  with  refpecl  to  his  intention  of  giving  his  wife 

the  feveral  devifes  and  bequefts,  mentioned  in  the  will, 

over  and  above  her  jointure.     But  Lord   Chancellor    SVef.Jun.  22. 

Baihurji  would  not  fuffer  fuch  evidence  to  be  read. 

§  26.  But,  in  the  cafe  of  an  amhiguiias  latens,  an    Exception 

where  there  is 

averment  fupported  by  parol  evidence  is  admiilible,  to    a  fattnt  Am- 
explain  a  will ;  and,  therefore,  if  a  teftator  having  two    ^'|^e'^"/58^ 
fons  of  the  name  of  Jdhn,  devifes  generally  to  his  fon    2  Atk.  372. 
John,  there  parol  evidence  will  be  admitted,  to  prove 
which  John  the  teftator  meant. 

§  27.  A  perfon,  being  feifed  in  fee  as  heir  of  his    Hams  v.  Ep. 

1      T         1       1  n  '      r  Lmcoin,  2  P. 

mother's  mother,  devifed  the  land  to  truftees  in  fee,  in  Wms.  155. 
truft  to  pay  annuities,  and  the  refidue  to  go  to  the  tef- 
tator's  right  heirs,  of  his  mother's  fide,  for  ever.  The 
teftator  had  two  heirs  of  the  mother's  fide  ;  one  who 
was  heir  of  the  mother's  father,  and  the  other,  heir  of 
his  mother's  mother.  Parol  evidence  was  admitted, 
to  prove  that  the  teftator,  when  he  made  his  will,  de- 
clared that  the  heir  of  his  mother's  mother  fhould  have 
his  eftate,  becaufe  it  came  from  thence. 

§  28.  Where  parol  averments  are  allowed  to  ex- 
plain a  will,  they  may  be  encountered  by  parol  aver- 
ments. 

M  3  §  29.  On 
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Jones  V.  §  29.  On  a   nioticn  for  a  new  trial  in  ejecnnent, 

I'^kiT/do.     Vviierein  the  leiibr  of  the  plaintirT  was  heir  at  law,  and 
the  defendant's  title  aiofe   upon  a  Y.iH,  which  devifed 
the  premifes  to  Johii  Clucr  of  Calcot,  under  whom  the 
defendant  claimed  ;  but  the  plaintilF  gave  evidence  that, 
at  the  time  of  making  the  will,  there  were   two  John 
Cluers,  father  and   fon ;  and  that,  therefore,  the  de- 
vife  was  to  the  father,  who  died  before  the  teftatrix, 
and  fo  the  devife  was   lapfed.     Upon  which,  the  dc* 
fendant  offered   to  prove  by  parol  evidence,  that  the 
teftatrix  intended  to  leave   it   to  Jobn  Clucr  the  fon ; 
but  the  judge  would  not  fuffer  it,  and  a  verdict  was 
found  for  the  plaintiff.     But,  per  totam  curiam,  the 
judge  was  miftaken  :  the  objection  arofe  from  parol 
evidence,  and  ought  to  be  encountered  by  the  fame. 

Thomas  V.  S  3°-  George  E-cans   devifed  to  his  granddaughter 

6  Term  R        ^^^^y  ^^^^^"^"^  of  LLchllcyd  in  Meribyr  parifli,  the  re- 
67 1.  verfion  of  a  houfe,  the  faid  houfe  to  continue  in  the  pof- 

feflion  of  his  wife  Elizabeth  Evans  during  her  widow- 
hood. At  the  time  of  his  death,  the  devifor  had  a 
granddaughter  of  the  name  of  Elenor  Eva?2s,  who  lived 
SitLlechlloyd'mMerthyr  parifli,  and  a  great-grand-daugh- 
ter Mary  Thomas,  an  infant  of  tv/o  years,  being  the  only 
perfon  of  tliat  name  in  the  family  ;  but  it  appeared  that 
ihe  lived  at  Grcc7i  Cafile  in  the  parifh  01  Llangain,  fome 
miles  from  Merthyr  parifh,  in  v/hich  latter  parilh  fhe 

had  never  been  in  her  life. 

» 

At  the  trial,  the  plaintiff's  counfel  propofed  giving 
parol  evidence  to  fhew  a  miflake  in  the  name  of  the 
devifee,  that  when  the  will  was  read  over  to  the  devifor 

by 
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by  Phillips  the  perfon  who  drew  it,  and  who  was  dead, 
the  devifor  faid  that  there  was  a  miftake  in  the  name  of 
the  woman  to  whom  the  houfe  was  given  ;  that  Phillips 
then  faid  he  would  redify  it ;  but  the  devifor  anfwered, 
that  there  was  no  occafion,  as  the  place  of  abode  and 
the  parifli  would  be  fufficient.  To  this  evidence,  the 
defendant's  counfel  objected,  contending,  that  there 
was  not  that  ambiguitas  latens  which  authorized  the  re- 
ceiving of  parol  evidence.  That  if  the  doubt  had  arifen 
from  there  being  two  perfons  of  the  name  of  Mary 
Thomas,  parol  evidence  might  be  admitted  to  explain, 
which  of  them  was  meant ;  but,  here,  the  inaccuracy 
of  the  defcription  was  not  fuch  as  to  raife  a  fufficient 
degree  of  doubt  to  let  in  the  parol  evidence,  for  grand- 
daughter would  properly  enough  fignlfy  great-grand- 
daughter, and  the  raiflake  of  the  refidence  was  only  in 
a  matter  of  defcription  which  was  perpetually  varying, 
and  could  not  raife  any  doubt  where  a  name  not  ap- 
plicable to  any  other  than  the  defendant  was  ufed, 
which  was  a  circumftance  of  the  greateft  vveight  in 
thefe  cafes.  Mr.  Juftice  Lawrence  received  the  evi- 
dence, fubjefi;  to  the  opinion  of  the  court  on  its  ad- 
mifTibility,  in  cafe  the  jury  Ihould  be  of  opinion  that 
the  name  Marj  Thomas  had  by  miftake  been  inferted 
mftead  oi  Elinor  Evans*  But  the  jury  being  of  opi- 
nion, that  there  was  no  fuch  miftake,  they  found  for 
the  defendant  Mary  Thoilms,  and,  confequently,  any 
farther  confideration  of  this  point  became  unneceflary. 
The  defendant's  counfel  then  offered  evidence  of  de- 
clarations made  by  the  devifor  at  other  times  previous 
to  the  making  of  his  will,  expreflive  of  his  regard  for 
his  great-grand -daughter  the  defendant,  and  of  his  in- 

M  4  tentioa 
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tention  of  giving  her  the  houfe  in  queflion.  This  evi- 
dence AA'as  reje£led  by  the  judge,  who  thought  that  no- 
thing dehors  the  will  could  be  received  to  Ihew  the  inten- 
tion of  the  devifor,  which  could  only  be  collefted  from 
the  words  of  the  will  itfelf,  after  the  removal  of  any  latent 
ambiguity  there  might  be  in  the  defcription  of  perfons, 
or  other  terms  made  ufe  of  in  the  will.  And  the  jury 
found  for  the  heir  at  law,  on  the  ground  that  the  will 
was  void  for  uncertainty. 

Upon  a  queflion,  whether   a  new  trial  fhould  be 

granted.  Lord  Kenyon   faid,  *'  Although   great  pains 

"  have  been  taken  by  the  counfel  on  both  fides,  to  in- 

**  vefligate  the  points  in  this  caufe,  it  feems  to  be  a 

"  cafe  of  no  difficulty.     It  muft  be  admitted,  that  the 

*'  heirs  at  law  are  not  to  be  difmherited  by  conjecture, 

*'  but  only  by  exprefs  words  or  neceffary  implication. 

**  When  the  rule  for  a  new  trial  was  moved  for,  I  al- 

*'  luded  to  the  maxim  \h2Xfalfa  demonjtratio  noyi  noceiy 

"  but,  in  doing  fo,  I  wifiied  that  the  fenfe  of  that  rule 

'*  fliould  be  attended  to :  I  have  always  underftood, 

"  that  {\xz?i.falfa  demonjlratio  fhould  be  fuperadded  to 

**  that,  which  was  fufKciently  certain  before :    there 

'*  mufl  be  conftat  de  perfoni,  and,  if  to  that  an  inapt 

"  defcription  be  added,  though  falfe,  it  will  not  avoid- 

"  the  devife.     And  this  gets  rid  of  almofl  all  the  ob- 

"  fervations  and  arguments  made  by  the  defendant's 

*'  counfel ;  for,  in  the  cafe  cited,  there  was  no  other 

*'  perfon  in  competition  with  the  perfon  claiming.     It 

**  has  been  a  long  ellablilhed  rule,  that  where  there  is 

"  a  latent  ambiguity  In  a  will,  the  parties  may  go  into 

"  extrinfic  evidence   to   render  that   certain,  which, 

*'  without 
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^«  without  the  aid  of  fuch  evidence,  is  uncertain.     But 
"  here    the  evidence  given,  has  itfelf  raifed  the  ambi- 
"  guity.     On  the  face  of  the  vi^ill  there  is  no  uncer- 
"  tainty  j    one  perfon,  namely,  E.  Evans,  is  named, 
«  who  is  the  grand-daughter  of  the  devifor,  and  of 
"  Llecblloyd  in  Merthyr  parifh.     Two  of  the  defcrip- 
"  tions,  therefore,  in  the  contefled  devife,  apply  to 
«  her  ;  but,  inftead  of  her  name,  (it  was  faid),  that 
"  of  Mary  Thomas  was  inferted ;    it  turns  out,  that 
"  Mary  Thomas  is  not  the  grand-daughter,  but  the 
"  great-grand-daughter  of  the   devifor,  and  that  flie 
"  does  not  live  at  Lkchlloyd  in  Merthyr  parifh,  the 
"  place  mentioned  in  this  claufe.     Then  do  we  arrive 
*<  at  any  certainty  refpeding  the  perfon  of  the  devifee  ? 
"  If  we  do,  it  mud  decide  the  cafe  ;  but  if  the  parol 
"  evidence  has  introduced  uncertainty  refpeding  the 
'*  devifee,  then  the  heirs  at  law  mull  take.     In  addi- 
"  tion  to  the  cafes  that  were  cited,  another  in  P,  Wil-    Beaumont  v. 
«  Hams  might  have  been  referred  to,  where  the  name    -v^'t^^.^i^i. 
"  of  the  legatee  was   miftaken  :  the  teftator  gave  a 
"  legacy  to  Catherine  ;  it  turned  out,  that  there  was 
*'  a  perfon  whom  he  frequently  called  Catty,  and  not 
"  according  to  her  real  name,  which  was  Gertrude ; 
"  and,  when  parol  evidence  of  that  was  received,  it 
"  left  no  doubt  but  that  the  teftator  meant  Gatty,     So, 
"  here  it  was  proper  to  let  in  the  parol  evidence  to  re- 
"  move  the  latent  ambiguity ;  but,  when  received,  it 
"  leaves  the  queftion  in   uncertainty.     If  there  had 
"  been  no  perfon  anfwering  the  defcription  of  grand- 
"  daughter,  living  at  Llechlloyd  in  Merthyr  parilh,  I 
"  fhould  have  rejected  the  defcription,  and  have  faid, 
"  that  the  devife  applied  to  Mary  Thomas :  but  it  ap- 

"  pears. 
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"  pears,  that  there  is  another  p^vfoii  anfwering  thai: 
*'  part  of  the  defcription,  who  is  ailo  an  object  of  the 
"  teflator*s  bounty.  Then,  as  there  are  two  parts  of 
"  the  defcription  not  anfwering  to  Mary  Thomas^  who 
"  is  named  in  thi^  claufe  in  the  will,  we  are  left  to 
"  conjecture  who  was  meant  by  the  deVifor  :  but  the 
•'  law  will  not  allow  an  heir  at  law  to  be  difinherited 
*'  by  conjedure. 

*'  "With  regard  to  the  other  queilion  refpecling  the 
*'  rejection  of  evidence,  it  feenis  that  the  learned  judge 
"  did  right  in  rejeding  it,  the  fuppofed  declarations 
*'  having  been  made  by  the  teftator  long  before  the 
"  will  was  made ;  though,  had  they  been  made  at  the 
"  time  of  making  the  will,  I  (hould  have  thought  them 
*'  admiflible  in  evidence." 

AJhurJi  Juflice. —  "  The  heirs  at  law  mufl  recover 
*'  poffeffion  of  this  eftate,  unlefs  fome  other  perfon  be 
"  clearly  and  unequivocally  entitled  to  take  under  the 
"  will.  I  cannot  form  any  fatisfa£tory  opinion  refpe^l- 
**  ing  the  perfon,  who  the  devifor  intended  fhould  take 
"  under  the  devife  in  queilion,  and,  therefore,  the  title 
**  of  the  heirs  at  law  mull  prevail." 

Qrofe  Juflice.—-  '*  The  heirs  at  lavv-  cannot  be  difni- 
'*  herited,  unlefs  we  find  fome  peribn  named  in  the 
*'  will  that  the  devifor  intended  clearly  (hould  take  : 
"  then,  can  we  clearly  difcover  whom  the  de  v- jfor  meant 
*'  in  the  claufe  in  queilion  ?  He  had  no  grand-daugh- 
•'  ter,  but  he  had  a  great-grand-daughter,  of  the  name 
"  of  Mar^j  Thomas  /  and  though,  under  certain  cir- 

*'  cumflances. 


T/V/VXXXVni.    Devife.    a.Ix.  §30,  I71 

•'  cumflanccs,  a  great-grand-daughter  may  take  undei' 
*'  the  defcription  of  grand- daughter,  if  there  be  no 
"  doubt  about  the  perfon  intended,  yet  here  the  grand- 
"  daughter  is  defcribed  as  living  at  Llechlloyd  in  Mer- 
*'  thyr  parifh :  this  raifes  a  confiderable  doubt  refpect- 
"  ing  the  perfon  intended  ;  and  when  it  appears  by  the 
"  evidence  given,  that  the  devifor  had  a  grand-daugh- 
"  ter  living  in  that  parifh,  but  no  great-grand-daugh- 
*'  tcr,  it  renders  it  ftill  more  doubtful,  whether  he 
"  meant  to  give  the  houfe  to  Mary  Thomas  the  grand- 
"  daughter.  Then,  we  are  left  to  conjeflure  who  was 
*'  meant  in  this  claufe,  there  being  no  perfon  anfwer- 
"  ing  to  the  defcriptions ;  but,  it  being  uncertain,  the 
"  heirs  at  law  are  entitled  to  take  the  advantage.  As 
"  to  the  rejedion  of  the  evidence  offered,  the  queflion 
"  was,  what  the  devifor  intended  at  the  time  of  mak- 
*'  ing  his  will,  not  what  he  had  intended  ;  and,  as  the 
*'  evidence  tendered  would  only  have  proved  that  he 
*'  had  had  fuch  intention,  I  thhik  it  was  properly 
«  rejeded." 

Lawrence  Juftice. —  "  I  received  parol  evidence  for 
"  one  purpofe,  and  rejeded  it  for  another,  on  this 
"  ground  :  I  thought  that  I  could  not  receive  parol 
"  evidence  of  declarations  of  the  ttflator,  relative  to 
*'  his  intention,  made  before  the  v/iil,  but  that  parol 
'*  evidence  might  be  received  to  remove  a  latent  am- 
"  biguity,  not  appearing  on  the  face  of  the  w  11,  or  to 
"  clear  up  a  miftake  of  a  nam^  in  the  will  As  the 
*'  defcription  in  the  claufe  in  queflion  anfwered  to 
"  E.  Evans,  and  as  it  was  flated  that  the  devifor,  at 
'*  the  time  of  making  his  will,  faid,  that  he  meant  that 

*i  «  E.Enjam  ' 
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"  E,  Evans  Ihould  take  under  it,  I  permitted  the  coun- 
"  fel  for  the  plaintiffs  to  go  into  parol  evidence,  to  fee 
*'  whether  or  not  the  name  of  Mary  Thomas  were  by 
''  miflake  inferted  for  that  of  E.  Evans :  and,  in  fo 
"  doing,  I  found  myfelf  warranted  by  former  decifions, 
*  SVm.Jb.  312.  pL  29.  and  aVef.  216.  With  re- 
"  gard  to  the  evidence  which  was  rejected,  I  thought 
*'  that  a  will  could  not  be  conilrued  by  any  declara- 
**  rations,  made  by  the  teftator  before  the  making  of 
"  the  will,  but  that  his  intention  muft  be  colleded 
"  from  the  words  of  the  will,  or  from  what  paffed  at 
"  the  time  of  making  it.  There  is  no  doubt,  but  that 
"  parol  evidence  to  remove  the  latent  ambiguity  in  the 
"  will  was  properly  received  ;  but,  when  it  was  receiv- 
**  ed,  it  became  extremely  doubtful  who  was  intended 
"  to  take.  I  perfectly  agree  in  the  opinion  given  by  my 
"  Lord  Chief  Juftice  on  this  point:  if  the  parol  evi- 
"  dence  had  clearly  fhewn  who  was  intended  to  take, 
"  that  perfon  would  have  been  entitled  to  our  judg- 
'*  ment ;  but  if  the  parol  evidence  does  not  remove, 
<'  but  raifes,  the  doubt,  then  the  title  of  the  heirs  at 
"  law  mufl  prevail.  In  many  cafes,  the  defcription  of 
"  the  devifee  is  of  importance  :  fuppofe  a  devife  of  a 
"  houfc  to  ^.  by  name,  on  condition  that  he  keep  up 
*'  the  houfe,  &'c.  and  it  turned  out,  that  J.  was  of 
*'  tco  tender  age  to  keep  houfe,  the  perfon  fo  named 
*'  could  not  take,  becaufe  it  is  evident  from  the  de- 
"'■  fcription,  that  the  devifor  did  not  mean  that  perfon 
'•  fo  named.  The  cafes  cited  only  apply  to  a  cafe, 
'*  where  there  is  only  one  perfon  refpeding  whom  the 
''  ambiguity  arifes ;  if  that  had  been  the  cafe  here,  if 
*'  there  had  been  no  perfon  anfwering  the  defcription 

«  in 
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'*  in  this  claufe,  Mary  Thomas,  who  is  named,  might 
*'  have  taken,  and  the  defcription  might  have  been 
"  rejected :  but  here  the  defcription,  both  as  to  the 
"  degree  of  relationfhip,  and  as  to  the  place  of  refi- 
"  dence,  does  apply  to  another  perfon  j  therefore,  it 
*'  is  uncertain  whom  the  devifor  meant,  and,  confe- 
"  quently,  the  heirs  at  law  mufl  take." 
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67.  Remainder  and  He/idue  of  all 

my  Effetls. 
7 1 .  Where  general  Words  are  not 

refrained. 
74.  General    Words    confined  f« 

Freeholds. 
88.  What  Words  neceffary  to pafs 

Copyholds. 
93 .  What  Words  neceffary  to  pafs 

Reverfons. 
ic8.  IVhat  Words  pafs  Mortgages 
and  Lands  held  in   Trtfl 
for  others. 


Section  i, 

'AVING  Hated  the  general  rules  by  which  will^ 
are  conflrued  ;  it  will  now  be  neceffary  to  en- 
quire, I  ft,  What  words  are  nectflary  to  create  a 
devife ;  2d,  What  words  are  neceiTary  to  defcribe  the 
devifees ;  3d,  What  words  are  necelTary  to  defcribe 
the  property  intended  to  be  deivifed  :  and,  4th,  W^hat 
words  are  neceffary  to  denote  the  quantity  and  nature 
of  the  eftale  intended  to  be  devifed. 


§  2.  With 
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§  2.  With  refpe6:  to  the  words  neceflfary  to  create    WhatWordj 

create  a 

a  devife  of  lands,  the  proper  and  technical  words  are,    Dcvifc. 
give  and  devife ^  but  any  other  words  which  fufficiently 
fhew  the  Intention  of  the  teftator  to  give  all  or  any 
part  of  his  ellate,  will  be  fufficient  for  that  purpofe. 

§  3.  A  perfon  having  conveyed  his  eftate  to  feoffees  Bio,  Ab.  Tit, 
to  his  own  ufe,  before  the  ftatute  of  ufes,  made  his 
will  after  that  (latutc,  and  alfo  after  the  ftatute  of 
wills  by  which  he  willed  that  his  feoffees  fhould  make 
an  edate  to  W.  N.  and  the  heirs  of  his  body.  This 
was  adjudged  to  be  a  good  devife  of  an  eflate  tail  tQ 
IF.  N.  the  intention  being   clear, 

§  4.  A.  feifed  of  lands  in  fee,  having  ifTue  two  fons    Hodgklnfon 
B.  and  C.  made  his  w^ill,  by  which  he  devifed  feveral  lands    /Ld,  Raym. 
to  B.  his   eldefl  fon  ;  and  dire6ted  that  B.  fhould  re-    *^7* 
nounce  all  his  right  in  Blackacre,  of  which  the  devifor 
was  then  feifed,  to  C.     This  was  adjudged  to  amount 
to  a  devife  to  C.  in  fee. 

§  5.  a  mere  recital  in  a  will  does  not  operate  as  a    Right  v, 
devife.     And    therefore    in   a    cafe   where  a  perfon    ^Com^R* 
being    tenant   for    life,    remainder    to    his   wife   for    231. 
life,  remainder  to  his  own  right  heirs,  made  his  will, 
in  which  he  faid — "  My  lands,  by  JVooIwich,  my  wife 
"  is  to   enjoy  for  her   hfe,  after  her   death  of  right 
*'  it  goeth  to  my  daughter  Elizabeth   for  ever,  pro- 
*'  vided   fhe   hath   heirs." — It   was    determined   that 
nothing  was  devifed  to  Elizabeth  the  daughter,  for  the 
will  did  not  give  her  any  eftate,  but  only  recited  the 
f  ilate  file  had  before. 

§  6.  Words 
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Words  of 
Advice  ar 
Defire. 
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§  6.  Words  of  advice,  recommendation,  or  defire, 
vail  not  create  an  actual  devife.  Nor  will  they  even 
operate  fo  as  to  raife  a  trufl:  in  equity,  unlefs  the  pro- 
perty is  certain,  and  the  perfons  to  whom  it  is  given 
clearly  defcribed  ;  and  even  in  that  cafe  fuch  words 
are  not  in  general  deemed  imperative  or  legatary, 
where  they  arc  inconfifhent  with  the  antecedent  right 
or  interefl,  devifed  to  that  perfon  to  whom  they  are 
addrefled ;  for  in  fuch  cafes  the  fubjed  matter  of  the 
recommendation  having  been  once  abfolutely  devifed 
away,  it  cannot  be  prefumed  that  the  teflator  intended 
to  ufe  his  fubfequent  words  of  recommendation  in  a 
legatary  fenfe,  which  would  be  to  conftrue  his  will 
as  inconfiftent  with  itfelf,  in  one  and  the  fame 
fentence. 


Anon  8  Vin. 
Ab.  71.pl.25. 
S.  P.  Palmer 
V.  Schribb, 
8  Vin.  Ab. 
288. 


§  7.  A  perfon  gave  all  his  eflate  to  his  wife,  and 
then  faid,  "  I  defire  and  requell  my  faid  wife  to  give 
"  all  her  eftate,  which  fhe  fhall  have  at  the  time  of 
"  her  death,  to  her  and  my  neareft  relations,  equally 
*'  among  them." 


Lord  Harcourt  faid,  the  words  of  the  will  being  fo 
very  general,  both  with  refpect  to  the  money,  and 
the  perfons  to  take  it,  it  did  not  amount  to  a  devife, 
but  was  only  a  recommendation  to  the  wife,  to  make 
fuch  a  difpofition.  But,  if  he  had  defired  that  fhe 
fliould  have  given  it  to  a  particular  perfon,  it  would 
have  been  a  good  devife,  and  a  truft. 


CiiiilifTe  V. 
CiirilifTe, 
Prcc.  in  Cha. 
301. 


§  8.  Sir  is.  Ciinl'iffe   devifed   certain   fugar-houfcs, 

and  (lock  in  trade,  unto  his  fon  Sir  E,  Cunliffe  the 

■.  ..  -•  plaintiff's 
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plaiRtiflF's  brother  j  neverthelefs,  In  cafe  Sir  E.  fhouU 
die  without  a  fon,  he  recommended  it  to  him  to  give 
and  devife  the  faid  premifes  unto  the  faid  plaintiff.  It 
was  held  by  the  Lords  Commiffioners  Ajlon  and 
S?nitbe,  that  the  word  reconvnend  was  not  fufficlent  to 
raile  a  truft  in  favour  of  the  plaintiff. 

§  9.  A  teftatrix  gave  her  fortune  to  A. ;  and,  if  he    Le  Maitre  7. 

,.  .,  .rr  J  J  •  u*  Bannifter, 

mould  die  without  liiue,  llie  rcconwiended  it  to  nim  to    Prec.  in  Cha. 
do  juftice  to  B.  and  her,children,  if  he  (hould  think   2°^"* 
them  worthy  of  it ;  but,  if  any  unforefeen   accident 
fliould  make  the  whole  or  any  part  acceptable  or  fer- 
viceable  to  him,  he  might  difpofe  of  it,  if  he  fhoul4 
think  fit. 

It  was  held  to  be  no  trulu 

§10.    Lady  Bland  devifed  to    her   fon,  Sir  John    Bland  v, 
Bland^  his  heirs,  executors,  adminiflrators,  andafTigns,    j,^^^  inChai 
all  her  manor  of  Viithingion^  and  other   real  and  per-    201  n. 
fonal  eftate  whalfoever ;  adding  the  following  claufe— 
"  And  it   is   my  earned  requefl  to  my  fon,  in  cafe  of 
"  failure  of  illue  of  his  body,  that   my  fon  would  in 
"  his  lifetime  fettle  the  faid  eflate,   or  fo  much  thereof 
"  as  he  fnould  ftand  feifed  of  at  his  death,  that  the 
"  fame  may  come  to  and  be  enjoyed  by  my  daughter, 
"  and  the  heirs  of  her  body,'*  and  in  failure  of  iifu? 
Vv'ith  divers  remainders  over ;  and  made  her  fon  exe- 
cutor.    It  was  held  by  Lord  Hardwicke  to  be  no  truft, 
inafmuch  as  the  words,    "  fo  much  as  he  fliould  fland 
"  feifed  of,"  gave  him  the  abfolute  ownerfhip  ;  and 
the  other  exprefTion  amounted  to  nothing  more  thau 

Vol.  VI.  N  words 
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words  of  recotnineudatlon,  leaving  it  to  the  difcretiori 
of  the  party  whether  he  would  comply  with  her  re- 
quefl  or  not. 

Harland  v.  §  ^ '  •  Richard  Harlafid,  being   feifed  in  fee  of  the 

l'^^'d  . . ,     manor  of  Sutton,  devifed   it   to   his  eldefl:   fon  Philip 
for  life,  with  remainder  to  his  hrfl  and  other  fons  in 
\  tail  male. 

Philip  entered  upon  the  eftate  thus  devifed  to  him  j 
and,  being  himfelf  alfo  poSeffed  of  leafehold  eftates 
in  Sicttofi,  fome  for  lives  and  others  for  years,  by  his 
will  gave  his  leafehold  eftatc  for  lives  to  the  truftees 
of  his  father'3  will,  to  the  fame  ufes,  to  which  the 
lands  devifed  by  the  father's  will  were  Hmited,  fo  far 
as  by  law  he  could  ;  and  then  followed  this  claufe — 
"  And  all  my  other  leafehold  eftates,  in  the  parifh  or 
'*  townfhip  of  Sutton,  I  give  to  my  brother  JohTi 
"  Harland  for  ever,  hoping  he  will  continue  them  in 
"  the  family.'* 

Lord  Thurlow  was  of  opinion,  that  the  will  in  this 
inRance  did  not  import  a  devife,  as  the  words  did  not 
clearly  demonflrate  an  objcdt. 

Wynne  V.  S  ^2.  The  words,  "  not  doubting  but  that  fhe  (the 

Hawkins,        ct  devifee)  will  difpofe  of  what   fliall   be   left   at  her 
iiJro.R.i79. 

"  death  to  our  two  grandchildren"  were  decreed  not 

to  amount  to  a  devife. 

§  13.  Notwdthftanding  the  authority  of  the  preced- 
ing determinations,    there  are  fome  cal^s,  in  which 
;,  uoids 


V 
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words  of  defire  or  requefl  have  been  held  to  be  impe- 
rative and  legatary,  and  confequcntly  to  create  a  truft, 
where  the  property  was  certain,  and  the  obje£ts  of  the 
teflator's  bounty  clearly  pointed  out. 

§  14.  Nicholas  Harding  ^:xye  by  his  will  to  Elizabeth    Harding  r. 
his  wife  all  his  eftate,  leafes,  and  intereft,  in  his  houfe    i  AtL  469; 
ifc,  "  but  did'  defire  her  at  or  before  her  death  to  give 
*'  fuch  leafes,  houfes,  ^^.  unto  and  ainongft  fuch  of 
"  his  own  relations,  as  fhe  (hould  think  mod  defervi 
"  ing  and  approve  of,'*  and  made  her  his  executrix. 
The  wife  furvived,  but  died  Inteflate.     It  was  decreed, 
that,  as  the  word  "  relations,'^  was  a  legal  defcriptiori, 
this  was  a  devife  to  fuch  relations,  and  operated  as  a 
truft  in  the  wife  by  way  of  power  of  naming  and  ap- 
portioning ;  and  her  non-performance  of  the  power 
did  not  make  the  devife  void,  but  the  power  devolved 
on  the  court. 

It  was  thv!refore  decreed,  thut  the  property  devlfed    Nowlan  v. 
(being  perfonal)   (hould  be  divided   according  to  the    i  Bro^i{ep 
(tatute  of  limitations.  4^9' 


Ca.476» 


§  15.  Edzvard  Wort  ley  devifed  his  collieries  and  Butev.Stuarf, 
coal  mines  to  truftees,  their  heirs,  executors,  admini-  ^^  l^'g/'^  * 
(Irators,  and  afTigns,  upon  trufl  to  convey  and  difpofe 
of  the  fame  in  fuch  manner  as  his  daughter,  whether 
fole  or  covert,  fhould  dired  or  appoint,  by  any  writing 
or  writings  under  her  hand  and  feal,  in  the  pre- 
fence  ef  three  witnelles.  And  in  a  fubfequent  part  of 
the  will  the  teftator  declared,  that  although  his  mean- 
ing wi)s  to  give  his  faid  daughter  the  abfolute  difpofal 

N  2  of 
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of  the  faid  collieries,  to  prevent  the  expences  and 
trouble  that  mud  attend  the  management  of  affairs  of 
fuch  a  nature  under  the  direiftion  of  the  Court  of 
Chancery,  he  requefted  his  faid  daughter  to  dired  the 
money  arifing  therefrom  to  be  applied  in  fuch  manner 
as  he  had  directed  the  fame,  in  default  of  her  direclion 
and  appointment. 

A  queflion  having  arifen  on  the  conftrudlion  of  this 
will,  whether  Lady  Bute  had  an  abfolute  power  of 
difprofmg  of  the  collieries,  Lord  Henley  declared  that 
the  teftator  did  not  intend  to  empower  Lady  Bute  to 
direct  the  truflees  to  difpofe  of  the  premifes  for  her 
abfolute  benefit,  or  without  confideration  ;  but  that 
he  intended  only  to  give  her  a  power  to  have  the  fame 
fold,  and  that  the  money  arifmg  therefrom  fhould  be 
applied  to  the  purchafe  of  lands,  in  the  fame  manner 
as  the  clear  profits  of  the  premifes  in  cafe  fhe  had 
made  no  appointment.  And  decreed  accordingly, 
which  was  affirmed  by  the  Houfe  of  Lords. 

Pien'on  v.  §  1 6.  john  Garnet,  Bifliop  of  Clogher^  devlfed  the 

/bro.  Rep.      refidue  of  his   perfonal   eflate  to  P.  Picrfon^  his  exe- 

j8.  226.  cutors,  adminiftrators  and  afHgns,  adding  thefe  words, 

**  And  it  is  my  dying   requell:  to  the  faid   P  Pier/on, 

*'  that  if  he  fhall  die  without  leaving  ilfue  living  at 

•'  his   death,  that  the  faid   P.  Pier/on   do   difpofe  of 

'*  what  fortune   he  fhall  receive  under   this  my  will, 

**  to  and  among  the  defcendants  of  my  late  aunt  Ann 

**  Coppinger,  his   grandmother,  in   fuch  manner  and 

-*'  proportions  as  he  fhall  think  proper." 


It 
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It  was   decreed   by   the  Mafter  of  the    Rolls,  and     ^     • 
riffirmed  by   I^ord   ThiirloWj   that   thefc  words  were 
imperative,   and   created  a  truft  in  favour  of  the  de- 
Ccendants  of  Ann  Coppinger. 

§  17.  The  cotrts  have  in  fomc  infl::inces  allowed  of  Devliesby 

Implication. 

a  devife  by  implication,  where  it  has  been  very  appa- 
rent, in  order  to  fupport  and  effeduate  the  intention 
of  the  teflator  ;  but  hi  cafes  of  this  kind,  the  impHca- 
tion  muft  be  a  neceffary,  and  not  merely  a  poffible, 
or  probable  one  ;  for  the*  title  of  the  heir  at  law  being 
plain  and  obvious,  no  words  in  a  v/ill  ought  to  be 
€onftrued  in  fuch  a  manner  as  to  defeat  it,  if  they  can 
have  any  other  fignification. 

518.  The  firft  cafe  in  which  a  devife  by  implication    Bro.  .''b. 
was  allowed,  arofe  in  I  ^  H(f«.  7.     A  man  devifed  his    ^^vifc  pl.52. 

'  -'  '  Cro.  Ja.  75. 

goods  to  his  wife,  and  that  after  the  deceafe  of  his 
wife,  his  fon  and  heir  ihould  have  a  certain  houfe. 
It  was  determined  that  this  was  a  good  devife  of  the 
houfe  to  the  wife,  for  life,  by  implication  ;  for  by  the 
exprefs  words  of  the  will,  the  heir  was  not  to  take  it 
till  after  the  death  of  the  wife,  and  therefore  if  Ihe  did 
not  take  it,  no  one  elfe  could. 

§  19.  A.  having  a  wife  and  two  daughters  his  heirs  Huttonv. 

at  law,  devifed  lands  to  one  of  his  daughters  after  the  2  Vern"72?. 

death   of    his    wife.     Decreed    that,    although    the  Willis  v. 

daughter  was  but  one  of  the  heirs  at  law,  yet  that  the  i  P.  Wms. 

wife  ihould  take  an  eftate  for  Hfe  by  implication,  ^'** 

N  3  S  30.  it 


lS2 

Cro.  E\h 


'5- 


Smartle  ▼, 
Scholar, 
2  Lev.  207, 
2  Jon.  98. 
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§  20.  It  was  alfo  formerly  held,  that  a  devife  to  a 
ftranger,  after   the  death  of  the  devifor's  wife,  would 
give  the  wife  an  eftate  for  life,  by  implication.     But 
this  determination  has  been  repeatedly  contradided  ; 
becaufe  in  this   cafe  two   implications  arife,  the  one, 
that  the  teftator  meant  the  lands  fhould  go  to  his  wife, 
the  other,  that  they  fhould  defcend  to  his  heir  ;   and, 
therefore  the  implication  in  favour  of  the  wife  being 
only  a  poffible,  and  not  a  necelfary  one,  the  title  of 
the  heir  mufl  prevail. 

§  2T.  A  perfon  devifed  to  A.  and  his  heirs,  after 
the  death  of  the  devifor  and  his  wife.  It  was  deter- 
mined that  A.  who  was  a  ftranger,  fhould  take 
nothing,  until  the  death  of  the  wife ;  and  that,  in 
?he  mean  time,  the  lands  fhould  defcend  to  the  heir 
at  law. 


Fawlkener  v. 
Fawlkerier, 
I  Vern.  22. 


§  2  2.  A  copyholder  devifed  underwoods  to  J.  5. 
for  twenty  years,  after  the  death  of  his  wife,  to  raife 
portions  for  his  younger  children  ;  and  the  queflion 
was,  whether  the  wife  took  an  eflate  for  life,  by  im- 
plication, under  this  devife.  Lord  Nottingham  faid, 
that  where  fuch  a  devife  is  made  to  the  heir,  there  in- 
deed an  eflate  (hall  arife  to  the  wife  by  implication ; 
but,  where  it  is  devifed  to  a  flrarger,  as  in  this  cafe, 
there  in  the  mean  time  It  fhaH  defcend  to  the  heir. 


Gardner  v, 
Sheldon, 
Vaugh.  259. 
lAb;£q.  197. 


5  23.    A  perfon  having  ifiue  a  fen,  who  was  his 

heir  apparent,    and    two   daughters,  devifed  in  thefe 

■words, — "  If    it   happens   my  fon  B.   and  my  two 

^  daughters  to  die  without  iffue  of  their  bodies  law- 

-  '^  fully 
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""^  fully  begotten,  then  all  my  lands  fl^all  be  and 
"  remain  to  my  nephew  D.  and  his  Iieirs/*  It  \vas 
held,  i{\..  That  no  exprefs  eflate  was  by  this  will 
given  to  his  children.  2d,  That  they  did  not  take 
any  eftate  by  implication,  becaufe  then  it  mult  either 
be  a  joint  eftate  for  life,  with  feveral  inheritances  in 
fail,  or  feveral  ellates  tail  in  fucceflion,  one  after 
another.  The  lad  it  could  not  be,  becaufe  it  would 
be  uncertain  who  ihould  take  firft,  who  next,  Is'c. 
and  the  firft  it  could  not  be,  becaufe  the  heir  at  law 
ftiall  not  be  difinherited,  without  a  neceffary  implica- 
tion, which  in  this  cafe  there  was  not,  for  it  was  only 
a  defignation  and  appointment  of  the  time  when  the 
land  lliould  come  to  the  nephew ;  and  therefore  the 
lands  defcended  to  the  heir  at  law. 

5  24.  With  refpeft  to  the  words  which  are  neceffary    What  Words 
in  a  will  to  defcribe  the  devifees,  any  words  which  are    "efcrib^the 
fufticient    to    point    out   the  perfons   meant   by   the   I^^vifccs. 
teftator,  and  to  diftinguifti  them  from  all  others,  will 
be  fufticient. 

§  25.  A  devife  was  to  Margaret,  the  daughter  of  Gynes  v. 

IF.  K.     The   daut^hter's    name  was  Marzery.     The   Jf'""«^'<^y' 

"  ^    "^  ircem.  293. 

queftion  was,  whether  Margery  ftiould  take.     Held, 

tliat  ftie  ftiould,  quia  conjiat  de  perfond, 

%  26.  A  perfon  devifed  an   eftate   to  William  Pit-   Pltcalme  v/ 

cairne,  eldeft  fon  of  Charles  Fitcairne  of  Twickenham.    S^^' l' 

f  men,  403. 

Charles  Pitcairne  had  an  eldeft  fpn ;  but  his  name  was 
Andrew.    It  was  decreed  to  be  a  good  devife. 

N  4  S  27.  A  perfon 
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Batev.  §  27.  A  perfon  devifed  all  his  lands  in  Kent  and 

TaUym.Sz.  ^^'P^  ^o  o^^*^  °^  ^^^  ^°^^^^  iV/V/^o/^J-  Amherji\  daugh- 
ters, that  fhould  marry  with  a  Norton,  within  fifteen 
years.  Nicholas  Amherjl  had  three  daughters,  one  of 
whom  married  with  a  Norton  within  the  fifteen  years. 
This  was  adjudged  a  good  devife  to  her,  notwithfland- 
ing  the  uncertainty  ;  and  that  the  law  would  fupply 
the  words,  "  who  Jhall  Jirji  marry. ^^ 

River's  Cafe.         §  28.  A  perfon  devifed  an  equal  fhare  of  his  eflate  to 
I  Atk.  410.      j^jg  ^^^  ^Qjjg  James  and  Charles  Rivers.     Lord  Hard- 
vjicke.  —  Yu^  quefliion  :  "  Whether,  as  it  appeared  that 
*'  James  and  Charles  were   two  illegitimate  children, 
*'*  this  was  fuch  a  defcription  of  their  perfons,  as  would 
"  entitle  them  to  take  under  the  will  ?"    In  the  cafe  of 
a  devife,  any  thing  that  amounts  to  a  deftgnatio  perfona 
was  fufficient ;  and,  though  in  flriclnefs  they  were  not 
his^  fons,  yet  if  they  had  acquired  that  name  by  repu- 
tation, in  common   parlance,  they  were  to  be  confi- 
dered  as  fuch.     It  has  been  faid,  the  teftator  has  made 
a  miftake  in  their  names,  and  therefore  they  cannot 
take,    but  the   law   is    otherwife  ;    for,  if   a  man  is 
^  -tniftaken  in  a  devife,  yet  if  a  perfon  is    clearly  made 
but,  by  averment,  to  be  the  perfon  meant ;  and  there 
can   be  no  other,  to  whom  it  may   be  applied,  the 
devife  to  him  is  good. 

The  Word  §  ^9.    In  confequence   of  the    rule   of   law,  that 

Heir  18  fome-  ^^^^^  ^a  jj^y^^  viventis,  an  immediate   devife  to  the 

times  a  good  ^ 

Defcription.  hdrs  of  z  perfon  who  was  living,  would  be  void. 

Titj^i6.  c.  I.  jg^^j.  ^  jii^nitation  in  a  will  to  the  heir  fpecial  of  a  perfon 

FearneCont.  living,  has  been  adjudged  gcxjd,  where,  the  limitation 

^"'•^'^*  has 
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has  been  qualified  by  the  words,  now  living,  or  foiTit 
other  circumftances  have  appeared  in  the  will,  to 
manifefl:  the  teftator*s  intention  that  the  eftate  Ihould 
veft. 

30.  Thus  where  a  perfon  devifed  to  a  truftee  and  Bnrchettv. 
his  heirs,  m  trult  to  permit  Robert  Duraafit  to  receive  ^  Vent.  311. 
the  rents  during  his  life,  and  after  his  deceafe  to  the 
heirs  male  of  the  body  of  the  faid  Robert  Durdant^ 
then  living.  It  was  adjudged  that  this  was  a  veiled 
remainder  in  the  only  fon  of  Robert  Durdanty  this 
words  heirs  male  of  the  body  then  living,  being  a 
fufficient  defignation  of  fuch  only  fon,  and  as  much 
as  if  it  had  been  to  his  heir  apparent. 

§  3  T .  A  perfon  devifed  the  remainder  of  all  his    Darljifon  ▼. 
eftate  to  the  heijs  male  of  his   aunt  Elizabeth  Long    „  B^ro^^Patl. 

lawfully  beerotten,  and  for  default  of  fuch  iifue,  the   ^^-  *^°- 

..  .  .  iP.Wn:is.229. 

reverfion  to  his  own  right  heirs.     And  gave  a  legacy 

of  1 00  /.  to  the  faid  Elizabeth  Long.  At  the  death  of 
the  teftator  Elizabeth  Long  was  living,  and  the  quef- 
tion  was,  whether  her  eldeft  fon  could  take  under  this 
devife,  and  it  was  adjudged  by  the  Court  of  Exchequer 
that  he  fhould  take.  Upon  a  writ  of  error  in  the  Exche- 
quer Chamber  before  the  Chief  Juftices  Parker  and 
Trivor  this  judgement  was  reverfed.  But  upon  a  writ 
'of  error  in  the  Houfe  of  Lords  the  judgement  of  the 
Coiatt  of  Exchequer  was  affirmed,  upon  the  principle 
that  the  word  heir  had  feveral  fignifications.  in  the 
iftrid^  fenfe  it  fignified  one  who  fucceded  to  a  dead 
anceftor,  but  it  alfo  fignified  in  a  more  general  fenfe 
an  heir  appatent,  which  fuppofed  the  anceftor  to  •  bfe 

living, 
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living,  and  in  this  latter  fenfe  the  word  heir  was 
frequently  ufed  in  flatutes,  law  books,  and  records. 
As,  therefore,  the  law  gave  feveral  fenfes  to  this  word, 
it  would  be  hard,  in  the  prefent  cafe,  to  expound  it  in 
the  mofl  ftrid  and  rigorous  fenfe,  which  would  dellroy 
great  part  of  the  will,  when  by  law  it  might  have  an- 
other fenfe,  which  would  fupport  the  whole  will,  and 
the  raanifefl:  defign  of  the  party. 


Goodright  v. 

White, 

2  Black.  R. 


Doe  V. 
Ironmangc-r> 
3  Eaft.  R. 

533- 


§  3a.  A  perfon  devifed  to  his  ion'  Ricbard  Brookhig 
his  heirs  male,  and  to  the  heirs  of  his  daughter  Mar- 
garet White,  jointly  and  equally,  to  held  to  the  heirs 
male  of  Richard  lawfully  begotten,  and  to  the  heirs  of 
^largaret^  jointly  and  equally,  and  their  heirs  and 
'affip-ns  for  ever.  It  was  refolved,  that  this  was  a  fuffi' 
cient  defignation  of  the  perfon  to  make  the  fon  of 
Margaret  take  as  her  heir,  living  the  mother. 


Jffueisagood         G  -J-;.  The  word  iffue  is  a  fufficient  defis-naiio  per^ 
Defcription.  ^  '^^  .  „  ,      / 

foncB^  or  defcription  of  a  devifee  m  a  will ;  and,  there^ 

fore,  a  devife  to  the  illue  of  A.  will  be  fufficient  to  pafs 

the  cflate  to  all  the  children  and  grandchildren  of  A. 


Cookv.Cooki 
3  Vern.  545. 


5  34.  A  devife  was  made  to  the  iffue  of  J.  S.  who 
then  had  a  daughter  living,  and  afterwards  had  a  fon 
born.  The  queflion  was,  who  fhould  take ;  Lord 
Cowpcr  faid,  that  all  the  children  lliould  take,  and 
even  grandchildren,  if  there  had  been  any;  and,  al- 
thoufh  the  devife  was  to  the  ilfuc  begotten,  that  made 
no  difference,  the  words  begotten,  and  to  be  begotten, 
were  the  fame,  as  well  upon  the  conflruaion  of  wills 
as  fettlements,  aud  take  in  all  the  ilfue  after  begottep. 

And, 
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And,  although  upon  the  death  of  the  teftator,  there 
was  then  only  a  daughter  born,  yet,  upon  the  birth  of 
another  child,  the  eflate  jfhould  open,  and  take  in  an 
after-born  fon. 

§  35.  In  the  cafe  of  Loddington  v.  Kime,  a  devife  to  Tit.  16.  c  i. 

the  iflue  male  of  Evcrs  Armyn  and  his  heirs  for  ever,  i  lj]  Raym. 

was  held  to  be  a  good  defcription  of  the  perfon,  and  a  ^°^* 
word  of  purchafe, 

§  36.  The  words  fons,  children,   defcendants,  re-   And  alfo 

Sons,  Chil« 

lations,  next  of  kin,  neareft  of  blood,  are  fufEcient  to   dren,  &c. 
defcribe  the  devifees  in  a  will :  provided  rhey  can  be  '^.^ 

applied  with  certainty  to  perfons  ^nfwering  fuch  de- 
feriptions, 

§  37.  A  perfon  devifed  her  real  eftate  to  her  daugh-  Pyot  v.  Pyot, 
ter,  with  a  provifo,  that  if  fhe  died  before  21  or  mar-  ^ '  ^^'* 
riage,  then  to  her  nearefl  relations  of  the  name  of  Fyot, 
and  to  his  or  her  heirs  for  ever.  The  daughter  died 
under  21,  and  unmarried.  At  the  death  of  the  tefla- 
trix,  there  were  three  perfons  of  the  name  of  Fyot,  viz. 
a  man  and  his  two  filters,  then  unmarried,  and  an- 
other fifter  originally  of  the  name,  but  married  when 
the  will  was  made.  At  the  time  of  the  contingency's 
happening,  there  was  another  perfon,  who  was  heir  at 
law  to  the  teftatrix,  and  of  the  name  of  Pyof,  but  more 
remote  in  degree  than  the  others.     Lord  Hardivicke   Marfh  v 

decreed  that  the  man  and  his  two  fillers,  and  their   Marf^- » Bro. 

.  R. 293. 

married  filter,  being  the  nearefl  relations  of  the  name 

of  Pyot,  fhould  take  under  this  devife. 

$38- A 
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Crofsly  V.  §  38.  A  teftator  devifed  his  eflate  to  three  perfons 

Clare,  Amb.     £^^  ^r     ^^^    ^^^^j.  ^^^^  death,  to  the  defcendants  of 

K.  397.  '  ' 

Francis  hice  then  living,  in  and  about  Sevenoaks  in  Kent, 
Sir  T.  Clarke  M.  R.  faid,  that  a  devife  to  defcendants 
at  large  had  been  good  ;  here  the  devifor  added  a  de- 
fcription  of  fuch  as  he  intended  fhould  take,  which 
was  fufficiently  precife  and  certain.  It  would  be  unjuft 
to  confine  it  to  the  heirs  at  law,  becaufe  the  words  de- 
fcendants mean  all  thofe  who  proceeded  from  his 
body,  and,  therefore,  the  grandchildren  of  Francis 
Ince  were  entitled  ;  but  a  greac-grandchild,  being  born 
after  the  will  made,  was  excluded  by  the  words  then 
living. 

WhatW.^rds         §  39.  With  refpett  to  the  words  that  are  necelTary 
defcribeV'ie      ^^  defcribe  the  property  intended  to  be  devifed,  as  a 

Thifigs  di.-       y^\\\  is  always  conftrued  in  the  mofl  favourable  manner 
vifcd. 

for  the  benefit  of  the  devifees,  the  fame  accuracy  is 

not  required  in  the  defcription  of  thofe  things  which 

are  intended  to  be  devifed,  as  is  neceffary  in  a  deed  ; 

it  being  fufEcient  if  the  words  denote,  with  fufficient 

certainty,  what  is  meant  to  be  given. 

Cbamberlalne        §  40.  A   perfon  being  feifed  in  fee   of  a   houfe 
V  Turner,       ^^Ug^  ^^^  lyj^jf^  ^^^n  in  Old  Street,  devifed  it  in 

Cro.Car.  129. 

thefe  words : —  "  I  devife  the  houfe  or  tenement 
**  wherein  William  Nichols  dwelleth,  called  the  W/jite 
*'  Swan,  in  Old  Street,  to  Henry  Gallant  my  daugh- 
*'  ter's  fon  for  ever."  And  the  jury  found,  that  the 
laid  Williain  Nichols,  at  the  time  when  the  will  was 
made,  and  when  the  teflator  died,  occupied  the  alley 
of  the  fai4  houfe  and  three  upper  rooms,  and  that 

divers 
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divers  other  perfons  at  the  fame  time  held  and  occupied 
the  garden  and  other  places  in  the  faid  houfe.  I'he 
queflion  was,  whether  all  the  houfe  pafled,  or  only  the 
entry  and  the  three  rooms  which  were  in  the  poffeflion 
of  Wiiliafn  Nichols, 

The  Chief  Juftice  {Hyde)  doubted  thereof,  but  Jsnes, 
Wbitlocky  and  Croke^  were  of  opinion,  that  all  the  houfe 
pafled  to  the  devifee,  for  the  devife  being  "  that  houfe 
*'  or  tenement,"  and  the  conclufion,  "  called  the 
"  White  Stvan,*'  did  both  of  them  neceflarily  import 
the  whole  houfe.  For  the  fign  of  the  White  Swan  could 
not  be  intended  to  refer  to  the  three  rooms  ;  and  the 
words  after,  viz.  "  wherein  William  Nichols  dwelleth," 
did  not  abridge  or  alter  that  devife ;  and  the  houfe  be- 
ing named  by  the  particular  name  of  the  White  Swa?iy 
although  William  Nichols  never  inhabited  therein,  but 
only  occupied  three  rooms,  paffed  by  the  devife.  If 
the  houfe  had  not  been  defcribed  by  the  particular 
name  of  the  White  Swan,  and  the  tellator  had  devifed 
the  houfe  in  the  occupation  of  William  Nichols,  there 
peradventure  it  fliould  not  extend  to  more  than  what 
was  in  the  occupation  of  William  Nichols. 

§  41.  The  courts  have  even  gone  fo  far  as  to  deter- 
mine, that  where  the  words  ufed  by  a  teftator  are  only 
applicable  in  their  fLritt. technical  fenfe  to  a  fpecies  of 
property  which  the  teflator  has  not,  they  fhall  be  ap- 
plied to  fome  other  fpecies  of  property  which  the  teCi^.-. 
tor  has,  in  order  to  effeduate  his  intention.  For,  in 
cafes  of  this  kind,  it  is  clear  the  teflator  has  been 
ignorant  of  the  technical  meaning  of  the  words  which 

he 
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he  has  ufed,  but  as  he  muft  have  had  fome  intendoil 
when  he  ufed  ihem,  the  courts,  in  order  to  give  effe£t 
to  that  intention,  will  apply  fuch  words  to  the  property, 
to  which  the  teflator  appears  to  have  intended  to  apply 
them. 

IncMy  V,  §  42.  A  perfon  being  feifed  of  a  fee-farm  rent  ifTuIng 

Robinfon,  _  . 

J  Leon.  165.  out  of  the  manor  of  i^.  and  of  no  land  whatever,  de- 
vifed  his  manor  of  F.  to  J.  S.  It  was  held,  that  thefe 
words  pafled  the  fee  farm  rent ;  for  the  devifor,  being 
feifed  of  that  rent,  and  of  nothing  elfe  in  the  manor, 
it  was  plain  he  meant  the  rent,  and  could  mean  no- 
ticing elfe  ;  fo  that,  othervvife,  the  will  mud  have  been 
entirely  void. 

Day  V  Trig,         §  43.  A  perfon  devifed  all  his  freehold  houfes   in 
I  p.Wm.286.   jjj^^j-^^f^  ^fj.^^f  to  the  plaintiff  and  his  heirs.     The 

teflator  had  no  freehold  houfes  there,  but  had  leafe- 
hold  houfes.  It  was  decreed  by  Mr.  Juflice  Tracji 
that  though  in  a  grant  of  all  one's  freehold  houfes, 
leafehold  houfes  could  not  pafs,  and  that,  in  the  cafe 
of  a  will,  had  there  been  any  freehold  houfes  to  fatisfy 
the  will,  the  leafehold  houfes  fliould  not  have  pafled, 
yet  the  plain  intention  of  the  teflator  being  to  pafs 
fome  houfes,  and  he  having  no  freehold  houfes  there, 
the  word  freehold  fhould  rather  be  rejefted  than  the 
will  be  wholly  void,  and  the  leafehold  fhould  pafs. 

§  44.  A  miflake  in  the  defcription  of  the  place 
where  the  lands  devifed  are  fituated,  will  not,  for  the 
fame  reafon,  be  allowed  to  invalidate  a  devife. 

S  45-  A 
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^4:.  A  teftator  dsvifed  all  the  profits  of  his  houfes    Pacy  v, 

1^      "  11 

and  lands  lying  in  the  parifh  o^ Billing,  and  in  a  flreet    ^'^^,^\^^  i^j^ 
there  called  Brooks  Street,  to  his  wife  for   life,  when, 
in  truth,  there  was  no  fu^h  parilh  as  Billing,  but  the 
land  fuppofed  to  be  devifed  was  in  Billing  Street.     All 
the  court  held  the  will  to  be  good. 

§  46.  A  perfon   made  his  will  in   thefe  words ;  I   HafteaJ  v. 

devife  to  7.  S.  all  thofe  my  lands  in  Bramjiead  in  the   ?/''*^'  ^  ^^• 
J  J  -^  Raym.  728. 

county  of  Surry,  in  the  poiTefTion  of  Jolm  AJJjley, 
whereas,  in  fact,  the  teflator  had  not  any  lands  in 
Surry,  but  he  had  lands  at  Bramjiead  in  Uampjlnrc,  in 
the  polfeiTiGn  of  John  Ajhley.  In  an  ejedtnent  brought 
for  thefe  lands  in  Hampjhire,  by  the  heir  of  the  tcfbator 
againll  the  devifee,  it  was  ruled  by  Lord  Holt^  that 
they  pafTed  by  the  devife. 

§  47.  The  words,  lands,  tenements,  and   heredita-   Lands,  Te- 
ments,  will  pafs  every  fpecies  of  real  propertv.     And,    "^"^^"fs,  and 

'■  ■'     *■  .  .      Heredita- 

in  a  modern  cafe,  it  was  determined,  that  money  di-  ments. 

reeled  to  be  laid  out  in  lands,  would  pafs  by  the  words  5^^,^^^  I Bro. 

lands,  tenements,  and  hereditaments  whatfoever,  and  ^'  99- 
wherefoever. 

§  48.  The  words,  all  my  lands,  are  fufficient  to  pafs   q^^  pjj^. 
a  houfe.     If,  however,  it  appears  not  to  have  been  the  477' 
intention  of  a  teflator  to  give  a  houfe  by  the  words, 
all  my  lands,  they  will  not  have  that  effed. 

§  49.  A  perfon  being  feifed  of  a  houfe  in  Dale,  and   g^^^j.  ^  ^ 

of  three  houfes  and  certain  lands  in  Sale,  devifed  his   den.Cro.Elir. 

476. 
houfe  in  Dale,  and  all  his  lands  in  Sale,  to  B.    It  wa^ 

refolved. 


192 


Woodden  v. 
Ofborn,  Cro. 
Eliz.  674. 


Eftatc. 


Bridgewater 
▼.  Bouhon, 
Salk.  236. 
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refolved,  that  the  houfes  in  Sale  did  not  pafs,  on  ac- 
count of  the  exprefs  mention  of  the  houfe  in  Dale  / 
for  exprejfu?nfacit  cejfare  taciturn  ;  and,  if  the  teftator  had 
intended  to  devife  the  houfes  in  Sale,  he  would  have 
mentioned  them,  as  well  as  he  did  the  houfe  in  Dale, 

§  50.  One  Bljldop  being  feifed  of  divers  lands  called 
Fxayes  Lands,  which  extended  into  two  vills,  Cokejield 
and  Cranfield,  devifed  all  his  lands  in  Cokejield  called 
Hayes  Lands,  to  his  youngeil:  fon  and  his  heirs :  and, 
in  another  part  of  his  will,  he  devifed,  that  if  his 
youngefl  fon  died  without  iflue,  his  wife  fhould  have 
Hayes  Lands.  The  queftlon  was,  whether  the  wife 
fhould  have  Hayes  Lands  in  Cranfeld,  or  only  in  Coke- 
jield? And  it  was  refolved  by  the  whole  court,  that 
flie  Ihould  have  that  only  which  was  in  Cokejield,  be- 
caufe  there  was  no  more  devifed  to  the  youngefl:  fon. 
But  Popham  faid,  if  the  devife  had  been  to  the  eldefl 
fon,  and  that,  if  he  died  without  iffue,  his  wife  fhould 
have  Hayes  Lands,  there,  peradventure,  (lie  fliould  have 
all,  becaufe  the  eldefl  fon  had  all,  the  one  part  by  de- 
vife, the  other  part  by  defcent,  and  Ihe  fhould  have  all 
which  he  had. 

§  51.  The  word  eflate  will  pafs  every  kind  of  pro- 
perty, unlefs  reftrained  by  other  words. 

§  52.  The  Earl  of  Bridgeivater  by  his  will,  gave 
part  of  his  perfonal  eftate  to  his  fon-in-law,  and  then 
added  th«fe  words ;  and  all  other  my  eflate  real  and 
perfonal.  The  queflion  was,  whether  fee  /arm  rents 
paired  by  this  devife  ?    Lord  Halt  delivered  the  ppinioiJ 

t2  of 
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of  the  court,  that  the  rents  paffed  by  the  words,  all 
my  real  and  perfonal  eft  ate,  for  the  word  eft  ate  was 
genus  generalijftmim,  and  included  all  things  real  and 
perfonal. 

^  c-?.  A  perfon  devifed  all  the  reft  and  refidue  of  his   ^o*  ^-  Ha""- 
-  .        .  vcy,  5Bur.R, 

eftate  whatfoever  and  wherefoever  to  his  wife.     It  was   2638. 

contended,  that  the  word  eftate  did  not  neceffarily  mean 

real   eftate ;    but  Lord  Mansfield  anfwered,  that  the 

word  eftate  carried  every  thing,  unlefs  tied  down  by 

particular  expreftions. 

§  54.  A  perfon  devifed  all  the  reft  and  refiduc  of  Doe  v.  Chap- 
her  eftate,  of  what  jiature  or  kind  foever.     It  was  con-   Black,  r/ 
tended,  that  thcfe  words  only  applied  to  the  perfonal   ^^S* 
property  of  the  teftator,  becaufe  it  was  accompanied 
with  limitations  peculiar  to  perfonal  property ;  but  the 
court  faid,  they  could  not  reftrain  the  meaning  of  thofe 
words  to  perfonal  property,  and  negative  the  opera- 
tion of  them,  as  to  real  cftates. 

%  hS'  Where  the  word  eftate  is  confined  to  per- 
fonals  only,  it  will  not  be  conftrued  to  extend  to  real 
property. 

§  56.  Thus,  where  a  man  having   fettled   all  his    Markant  v. 
eftate  of  inheritance  upon  his  wife  for  life,  for  her    ^"'^y^^-^^^^ 
jointure,  made  his  will,  and  thereby  devifed  feveral  . 
pecuniary  legacies,  and  then  faid,  all  the  rsft  and  refi- 
due of  my  eftate,  chattels  real  and  perfonal,  I  give  and 
devife  to  my  wife.     And  the  queftion  was,  whether, 
by  this  devife,  the  reverfion  of  the  jointure  lands  paffed 

Vol.  VI.  O  to 
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tej  the  wife  ?  The  Lord  Keeper  decreed  it  did  not,  be- 
caufe  the  precedent  and  fubfequent  words  explained  his 
intent  to  carry  only  his  perfonal  eflate  ;  for,  in  the  firft 
part  of  the  will,  having  given  only  legacies,  and  no 
land,  the  words,  all  the  reft  and  refidue  of  his  eftate 
w^re  relative,  and  muft  be  intended  eftate  of  the  fame 
nature  with  that  he  had  before  devifed,  which  was  only 
perfonal ;  for,  having  before  given  no  real  eftate,  there 
could  be  no  reft  or  refidue  of  that  out  of  which  he  had 
given  away  none.  Then  the  words  chattel  real  and 
perfonal  explained  the  word  eftate,  and  ftiewed  what 
fort  of  eftate  he  meant,  and  made  the  devife  as  if  he 
had  faid,  all  the  reft  of  my  eftate,  whether  chattels  real 
or  perfonal,  Iffc.  and  fo  confined  and  reftrained  iht 
extended  fenfe  of  the  word  eftate. 

Tfmrwellv.  r  ^^  j^  teftator  devifed  as  follows ;  "  Allthofe  my 

Perkins,  ^   -> '  .  •' 

2  Atk.  1C2.  "  freehold  lands  and  hop  grounds,  with  the  meifuages 
"  or  tenements,  barns,  ^c.  in  the  tenure  of  L,  and 
**  all  other  the  reft,  refidue,  and  remainder  of  his 
"  eftate,  confifting  in  money,  plate,  jewels,  cafes,  judg- 
"  ments,  mortgages,  ^c.  or  in  any  other  thing  what- 
*'  foever  or  wherefoevcr,  I  give  to  A.  B.  and  her 
*'  afiigns  for  ever."  Juftice  Forte/cue^  at  the  Rolls, 
held,  that  the  refidue  of  the  teftator's  real  eftate  did 
not  pafs  by  this  devife  ;  for,  although  the  word  eftate, 
when  unreftrained,  would  include  lands,  as  well  as 
perfonal  eftate,  yet  here  it  was  exprefsly  confined  to 
perfonals,  as  plate,  ^c. ;  and,  had  the  teftator  intended 
to  give  all  his  real  eftate,  why  did  he  mcijtion  a  part 
of  it  only. 

'■  53.  The 
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§  58.  The  words,  all  my  rents,  are  fufficient  topafs    All  my  Rents, 
real  eftates,  for  it  is  according  to  the  common  phrafe, 
and  ufual  manner  of  fpeaking  of  feme  men,  who  name 
their  lands  by  their  rents* 

§  59.  A  fpecial  verdi6t  was  found,  that  a  man  let  Kerry  v. 
feveral  houfes  and  lands,  by  leafes  for  years,  rendering  ja^^'^4* 
feveral  rents,  and  afterwards  made  his  will  in  thefe 
words ;  as  concerning  the  difpofition  of  all  my  lands 
and  tenements,  I  bequeath  the  rents  of  D,  to  my  wife 
for  life,  remainder  over  in  tail.  The  queflion  was, 
whether,  by  this  devife,  the  reverfions  pafled  with  the 
rents  of  the  lands  ?  for  it  was  contended,  that  the  rent 
divided  from  the  reverfion  was  not  devifable  within 
the  ftatute,  the  devifor  having  no  reverfion  therein. 
But  the  court  refolved,  that  the  land  itfelf  pafied  by  the 
devife  ;  for  it  appeared  to  be  the  intention  of  the  teftator 
to  make  a  devife  of  all  his  lands  and  tenements,  and 
that  he  intended  to  pafs  fuch  an  eflate  as  fhould  have 
continuance  for  a  longer  time  than  the  leafes  fhould 
enure  ;  and  the  words  were  apt  enough  to  convey  it, 
according  to  the  common  phrafe,  and  ufual  manner  of 
fome  men,  who  name  their  land  by  their  rents. 

§  60.  A  devife  of  a  mefluage  will  carry  with  it  the    Meffuage  and 

1  •  •  u  Houfe. 

curtilage    and    garden   annexed  to  it,    even  without   Cardcn  v. 

the  word   appurtenances,    for  they   are  part  of  the   '^^'^^^'^' 

meffuage. 

§  61.  It  was  formerly  held,  that  the  word  houfe  did    a  CK  Ca.  i-j. 
not,  in  a  will,  carry  the  garden  or  curtilage,  belonging 
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to  fuch  houfe,  without  the  word  appurtenances ;  but 
this  do£lrine  is  now  fomewhat  altered. 


Doe  V.  Col- 
lins, 2  Term 
R.  498- 


§  62.  A.  being  tenant  for  years  of  a  houfe,  garden, 
ftables,  and  coal-pen,  occupied  by  him,  devifed  in  the 
following  words  ;  "  I  give  the  houfe  I  live  in,  and 
"  garden,  to  5."  It  was  determined,  that  the  ftables 
aiid  coal-pen  palTed,  they  not  being  fpecifically  given 
in  the  fubfequent  part  of  the  will,  though  the  teflator 
ufed  them  for  the  purpofe  of  trade,  as  well  as  for  the 
convenience  of  his  houfe. 


BucIcT. 
Nurton, 
iBof.  &Pul. 

53- 


§  63.  In  a  fubfequent  cafe,  it  was  determined  by  the 
Court  of  Common  Pleas,  that  lands  ufually  occupied 
with  a  houfe  did  not  pafs  under  a  devife  of  a  meffuage, 
with  the  appurtenances,  it  not  appeariiig  that  the  tefla- 
tor meant  to  extend  the  word  appurtenances  beyond  its 
technical  fenfe. 


All  !  am 
worth. 


Huxlop  V. 

Brooman, 
I  Bro.  R.437- 


§  64.  The  words,  "  all  I  am  worth,"  without  any 
othtr  words  to  control  them,  will  pafs  real  as  well  as 
perfonal  eilat€. 

§  6^.  A  tedator  having  given  all  the  overplus  of  his 
money  to  the  fon  and  daughter  of  J.  S.  proceeded  in 
thefe  words ;  "  I  give  and  bequeath  to  them  all  I  am 
*'  worth,  except  20  /.,  which  I  give  to  my  executor." 
It  was  contended,  that  there  being  no  expreflion  in  the 
will  which  pointed  at  the  real  edate,  the  perfonalty 
could  only  pafs.  But  it  was  decreed,  that  thcfe  words 
carried  both  the  real  and  perfonal  ellate. 


§•66.  The 
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§  66.  The  word  legacy  may  be  applied  to  a  real   Legacy. 
eflate,  if  the  context  of  the  will  fhew  that  fuch  was    Naf^^srlrm 

the  teftator*s  intention.  Rep.  716. 

I  Bur.  268. 

§  6^.  The  words,  all  the  remainder  and  refidue  of  Remainder 

all  my  effedls,  both  real  and  perfonal,  which  I  mail  ©fall my 

die  poffeffed  of,  were  held  to  pafs  freehold  eflates,  as  Effects, 
well  as  chattels  real. 

§  68.  George  Jack/on  being  feifed   of  feveral   real    Jackfon  v. 

Hogan»  3Bro. 
cftates,  defcendible  freeholds,  and  chattels  real,  gave   parlCa.-$88p 

to  his  mother  Mary  Jackfon  fome  particular  eftates 
for  life,  without  liberty  of  committing  wafte ;  he  after- 
wards gave  feveral  legacies,  and  an  annuity  of  30  /.to 
his  heir  at  law,  and  then  proceeded  thus ;  "  \  alfp 
'*  give  and  bequeath  unto  my  dearly  beloved  mother, 
"  Mary  Jackfon,  all  the  remainder  and  refidue  of  ail 
'  the  effeds,  both  real  and  perfonal,  which  I  fhall  die 
^«  polfeffed  of." 

The  queflion  was,  whether  this  lafl  claufe  paffed  all 
the  teflator's  eflates  to  his  mother  in  fee-fimple  ? 

The  Court  of  King's  Bench  in  Ireland  gave  judg- 
ment in  favour  of  the  heir  at  law ;  but  this  judgment 
having  been  reverfed  by  the  Court  of  King's  Bench  in 
England,  m  Trinity  term  1775,  a  writ  of  error  was 
brought  in  the  Hpufe  of  Lords. 

It  was  contended  on  behalf  of  the  appellant, 

O  3  ifl.  That 
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ift,  That  it  was  an  eftablifhed  rule,  that  an  heir  at 
law  fhouid  not  be  difniherited,  but  by  exprefs  words, 
or  necelTary  implication  :  the  refiduary  claufe,  in  this 
cafe,  contained  no  exprefs  devife  of  the  real  eflates  ; 
the  word  "  effeds  "  being  properly  applicable  only  to 
perfonal  eflate.  The  fubfequent  words,  "  which  IJhall 
**  die  pojfejfed  of^^  fupported  and  flrengthened  this  con- 
ftrudion  ;  becaufe  the  exprefs  allufion  of  thofe  words 
to  a  future  acquifition  was  inapplicable  to  real  eflates,  as 
none,  acquired  after  the  publication  of  the  will,  could 
-     -  pafs  by  it ;  and  the  word  ^^  poffefed^*  properly  relates, 

■  only  to  perfonal  eflate.  And  as  to  the  word  "  real,*  an- 
nexed to  the  word  "  effeSis,''*  it  applied  cxprefsly  to  the 
chattels  real  left  by  the  teflator ;  nor  was  there  any  ne- 
ceflfary  implication,  that  any  greater  interefl  in  the  real 
eflates  was  intended  for  the  mother,  than  the  eflate  for 
life,  without  power  of  wafle,  exprefsly  devifed  to  her, 
in  two  of  the  denominations.  Such  an  implication, 
fo  far  from  being  neceflary,  was  incompatible  with, 
and  would  merge  and  deftroy,  and,  in  fa<El,  revoke, 
the  mother's  exprefs  eflate  for  life,  and  reflridion  from 
wafle  ;  and  would  break  through  another  rule,  as  well 
of  law,  as  of  common  fenfe,  which  fays,  that  what  is 
expreffcd,  fhall  not  be  deflroyed  by  implication, 

ad.  Another  rub  of  conilruclion  was,  that  where 
words,  ufed  by  a  teflator,  are  indifferently  applied  to 
real  and  perfonal  eflates,  they  fhall  not,  if  there  be 
any  thing  to  fatisfy  them,  receive  a  conflruftion  pre- 
judicial to  the  heir.  Now,  in  the  prefent  cafe,  the 
words  "  bequeath^''  "  effc^h''  ^^d  "  pjfcjfed  of^'*  were 

indifputably 
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mdifputably  much  lefs  applicable  to  real,  than  to  per- 
fonal  eftate  ;  they  have  never  been  admitted  to  apply 
to  the  former,  but  where  infurmountable  arguments  of 
fuch  an  intent,  afforded  by  other  parts  of  the  will, 
rendered  that  conftruftion  neceflary  ;  but  here,  the 
other  parts  of  the  will  were  fo  far  from  requiring  fuch 
a  conflruftion,  that  they  were  deftroyed,  if  it  were  ad- 
mitted. The  words,  in  their  moft  proper  fenfe,  apply 
to  perfonal  eftate;  and  the  chattels  real,  which  the 
teftator  left,  fhewed  his  reafon  for  annexing  the  word 
"  real*^  to  "  effeds ;'*  which,  otherwife,  properly 
means  moveables  only,  and  fully  fatisfied  thofe 
words :  they  could  not,  therefore,  be  extended  to 
real  eftates. 

3d,  It  was  alfo  an  eftabliflied  rule,  that  general 
words  in  one  part  of  a  will  fhall  be  fo  conftrued,  as  not 
to  defeat  the  plain  intention  of  the  teftator,  to  be  col- 
leded  from  any  other  part  of  his  will.  Now,  in  the 
prefent  cafe,  the  devife  to  the  mother  for  life,  without 
power  of  wafte,  was  incompatible  with  an  intention  to 
give  her  the  fame  lands  in  fee;  and,  therefore,  the 
refiduary  claufe  muft  be  fo  conftrued,  as  to  avoid  this 
inconftftency,  ,. 

On  the  other  fide,  it  was  contended,  that  it  was  ma- 
nifeft  the  teftator  did  not  mean  to  die  inteftate,  as  to 
any  part  of  his  real  property,  not  only  from  the  ex- 
preflive  words  in  the  refiduary  claufe,  but  alfo,  from  the 
introdudory  words  of  the  will,  "  as  to  my  worldly  fub- 
^^Jiance'*  which  have  been  always  underftood  to  conjiji  .  . 

.of  real  and  perfonal  eftate,  and  to  indicate  an  intent  in 

O4  th« 
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the  teflator,  who  ufes  them,  to  difpofe  of  all  his  pro- 
perty. The  teftator's  firil  devife  to  his  mother  was  only 
of  a  part  of  his  real  eflate  :  creditors  were  entitled  to 
another  part,  that  is,  fo  much  as  ihould  be  fufficient,  by 
fale,  to  difcharge  their  incumbrances.  The  legatees 
were  entitled  to  a  further  part  thereof,  yet  there  ftill 
remained  fome  part  to  difpofe  of ;  and  this  remainder 
the  teflator  had,  with  perfed  confiftency,  given  to  his 
mother,  by  the  refiduary  claufe :  the  views,  with 
which  he  made  thefe  two  devifes,  were  fufficiently  ob- 
vious ;  by  the  former,  in  all  events,  and  fubje£i:  to  no 
incumbrance,  he  made  a  provifion  for  his  mother  ;  by 
the  latter,  he  gave  her  the  refidue,  which  might  remain 
after  all  the  incumbrances  fhould  be  difcharged.  He 
had  not,  therefore,  given  part  and  the  whole  to  his 
mother.  In  this  cafe,  the  heir  at  law  was  difmherited, 
both  by  exprefs  words  and  by  nepeffary  implication  : 
for,  in  the  refiduary  claufe,  the  teftator  had  made  ufe 
(Of  the  mod  exprellive  and  comprehenfive  words,  in 
giving  to  his  mother  the  whole  remainder  of  his  real 
property. 

The  Judges  having  been  confulted  on  this  cafe,  the 
Lord  Chief  Baron  delivered  their  unanimous  opinion, 
that  Mary  Jack/on  took  an  eflate  in  fee,  in  all  the 
teflator*s  property,  under  the  refiduary  claufe  ;  and 
thej  udgement  of  the  Court  of  King's  Bench  in  En^- 
land  \v2iS  affirmed. 


Dne  V.  Chap-        §  69.  A  perfon  devifed  all  the  refl  and  refidue  of 
ff^',  \Y\'      her  eitate  of  what  nature  or  kind  foever.     It  was  con- 
tended that  thefe  words  only  extended  to  perfonal 

eflate. 


I'iaLi.  22j, 
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eftate,  as  the  heir  at  law  was  not  to  be  deprived  of  his 
inheritance,  except  by  exprefs  v/ords  or  neceflary  im- 
plication.  But  the  court  faid,  they  could  not  reftrain 
the  meaning  of  thefe  words  to  perfonal  property,  and 
negative  the  operation  of  them  as  to  real  eftates,  par- 
ticularly as  they  were  fo  general  and  comprehenfive. 

§  70.    In   a  fubfequent  cafe  the  Court  of  King's   Camfieldr. 
Bench  held  that  the  words,  refidue  and  remainder  of  jEaftR-jiC. 
eflPe£bs  did  not  extend  to  real  eflates  from  the  apparent 
intention  manifefted  by  the  teftator,  of  not  extending 
the  word  effects  to  real  eftates. 

§71.  General  words  in  one  part  of  a  will  may  be  Where  gere- 
reftrained  by  fubfequent  ones ;  but  fuch  fubfequent  notrcftrained. 
words  mufl  be  exprefsly  ufed  to  reflrain  the  preceding 
general  ones ;  thus  where  lands  were  mentioned  in  a 
devife  to  be  in  the  tenure  of  ^.,  thefe  words  were 
confidered  as  an  additional  defcription,  and  not  as  a 
reltridion. 

§  72.  Do£lor  Paul  devifed  to  his  wife,  his  farm  at   Paul  v.  Paul, 
Bovington,   in    the  tenure   and   occupation   of   John   \  Bla^ck  °R^* 
Smith,     He  devif;d  to  her  feveral  other  eftates  in  the    255. 
fame  manner,  and  concluded  by  a  general  devife  to 
her  of  all  his  freehold  and  copyhold  lands  above  de- 
vifed.    The  farm  at  Bovington  was  a  copyhold,  which 
was  demifed  to  Johti  Smith,  with  an  exception  of  the 
woods  and  underwoods.     The  heir  at  law  brought  an 
ejedment  for  the  woods,  and  the  queftion  was  whe- 
ther they  paffed  by  the  will,  not  being  in  the  tenure 
*6  and 
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and  occupation  of  Johit  Smith,  or  defcended  to  the 
heir  at  law. 

Lord  Mansfield  held,  that  the  words,  in  the  tenure 
and  occupation  of  J.  5.,  were  not  words  of  reilriclion, 
but  of  additional  defcription ;  had  the  tellator  meant 
them  as  rellriclive,  he  would  have  faid,  all  that  part 
of  my  farm,  or  fo  much  of  my  farm  as  is  in  the 
tenure,  Iffc.  The  farm  was  an  entire  thing. 

Judgement  for  the  devifee. 

Poe  V.  ^  *7^,  A  perfon  devifed  as  follows — "  I  give  and 

tEatlR456.   "  devife  all  that  my  melTuage,  dwelling  houfe  or  tene- 

'*  ment,  with  the  {hop,  barn,  ftable,  and  other  build- 

*'  ings   thereto   belonging,    which  faid    mejfuage  or 

*'  tenement,  building,  lands,  and  premifes,  are  now  in 

"  m-j  own  pojfejjlon,  and  all  other  my  real  ejlate  what- 

*'  fever,  in  Murrey  or  elfewhere  in  the  parifh  of  Toxall 

'*  (in   the  county  of  Stafford)  or  in  any  other  place 

"  whatfoever  in  Great  Britain,  to  my  wife  S.  B.  and 

"  her  alTigns,  for  and  during  the  term  of  her  natural 

«'  life :  and  from  and  after  her  deceafe  I  give  and  de- 

"  vife  the  faid  meffuage  or  tenement,  buildings,  lands 

"  and  premifes,  unto  my  youngeft  fon   William  Bid' 

"  dulph,    his  heirs  and  affigns  for  ever,"  'bfc.     He 

then  gave  to  his  eldefl;  fon  John,  the  father   of  the 

lelTor  of  the  plaintiff,  one  fhilling,  and  the  fame  fum 

to  others  of  his  family ;  and  then  defired  his  wife  to 

let  his  fon  Williain  have  the  ufe  and  enjoyment  of  his 

workfnop  and  tools  belonging  to  his  trade  of  a  blackr 

fmith,  during  her  life,  without   the  payment  of  any 

rent 
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rent  or  other  confideration  for  the  fame.  It  appeared 
that  the  premifes  in  queftion,  which  were  a  certain 
dwelling  houfe  with  the  appurtenances,  were  never  in 
the  poffeffion  of  the  teflator,  he  having  only  the  rever- 
fion  in  fee,  expectant  upon  the  death  of  the  widow  of 
his  brother,  old  Willia?n  Biddulphy  who  furvived  him 
and  died  lately.  A  verdid  was  taken  for  the  lefTor  of 
the  plaintiff,  with  liberty  to  the  defendant  to  move  to 
fet  it  afide  and  enter  a  verdid  for  himfelf ;  if  the 
court  fhould  be  of  opinion  that,  under  the  words  of 
the  will,  the  reverfion  in  fee  in  the  premifes  in  queftion 
pafled  to  Williarn  Biddulph  the  fon.  And,  a  rule  niji 
having  been  obtained  for  this  purpofe,  Lord  Kenyon, 
C.  J.  faid ; 

"  This  is  a  very  plain  cafe.  The  teftator  after  giv- 
*'  ing  to  his  wife  for  life  certain  meffuages  and  premifes, 
**  which  he  defcribes  as  being  in  hk  own  poifeflion, 
"  with  many  unneceffary  words,  proceeds  further  to 
<'  give  her  for  the  fame  term  "  all  other  his  real  eftate 
"  whatfoever  in  Murrey  or  elfewhere,  Hffr.  or  in  any  other 
^'  place  whatfoever  in  Great  Britain^*  And  after  her 
"  deceafe  h.e  gives  "  the  faid  meffuage  or  tenement, 
"  buildings,  lands,  and  premifes"  to  his  youngeft  fon 
*'  W^  B,  in  fee.  It  cannot  be  pretended  that,  if  the 
"  reverfion  in  thefe  premifes  had  fallen  into  poffeffion 
*'  in  the  lifetime  of  the  teftator's  widow,  fhe  would 
^^  not  have  been  entitled  to  enjoy  them  for  her  life ; 
'^  then  how  could  we  controul  the  generality  of  the 
"  words  of  the  devife  over  to  the  fon,  which  certainly 
"  are  large  enough  to  carry  the  reverfion  of  all  that 
^*  the  widow  was  entitled  to  for  life.     In  Termcs  de  la  P.  241. 

Ley 
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"  Ley,  which  is  a  very  excellent  book,  it  is  faid  in 
"  laying  down  rules  for  unlettered  men  to  make  their 
**  wills,  that  if  one  devife  to  y.  S.  all  his  lands  and 
"  tenements,  not  only  all  his  lands  in  polTeffion  pafs, 
^  but  all  thofe  alfo  which  he  has  in  reverfion  by  virtue 
'*  of  the  word  tenements.  Here  too  the  word  premifes^ 
*'  with  reference  to  what  was  before  devifed  to  the 
*'  widow,  would  be  ffficient  to  convey  all.  But  it  is 
"  faid  that  it  mufl  be  confined  to  premifes  in  the 
'*  teftator's  pofieirion,  becaufe  it  is  conneded  with 
"  fuch  reftraining  words  in  the  firfl  claufe ;  but  that 
"  would  be  to  reject  all  the  intermediate  words,  to 
*'  which  the  faid  premifes  have  a  reference,  alid 
"  amongfl  them  the  devife  of  "  all  other  his  real 
*'  eflates  whatfoever,'*  'is'c.  Though  there  be  a  parti- 
^^  cular  defcription  of  property  in  a  devife,  yet  if  other 
^'  general  vv^ords  are  added,  large  enough  to  carry 
"  other  property  they  cannot  be  rejected,  and  the 
*'  devife  confined  to  the  property  particularly  de- 
Infra.  "  fcribed;  as  was  fettled  long  ago  in  Chejler^.-Chejier, 

*'  and  was  holden  more  recently  in  Freeman  v.  the 
^'  Duke  of  Chandos,  when  a  remote  reverfion  not  in 
*'  contemplation  of  the  parties  paffed  by  general  words 
^'  after  a  particular  defcription." 

Lawrence,  J. — "  The  word  premifes  in  the  j^rjl 
*'  claufe  meant  the  feveral  things  before  mentioned  ; 
**  and,  according  to  the  fame  fenfe  in  the  laft  claufe, 
*'  it  comprehends  all  that  was  then  before  de- 
"  fcribed." 

§  74.  Where 
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§  74.  Where  a  teftator  ufes  general  words,  equally    General 
applicable  to  freehold   and  leafehold  property,   they   fin°(j  to^Frcc- 
have  in  general  been  reflrained  to  freeholds,  where  the   ^^^^*- 
teftator  has  both  freehold  and  leafehold  property  ;  un- 
lefs  a  contrary  intention  appears,  and  are  only  applied 
to  leafehold  property,  where  the  teftator  has  no  free-   Ante  f.    i 
hold  property  to  fatisfy  them. 

%  j$.  It  was  refolved  by  the  Court  of  King's  Bench    Rofe  v. 

in  8  Cha.  i.  ''  That  if  a  man  hath  lands  in  fee  and   ^^""^V'^ 

Lro.Car.292. 

"  lands  for  years,  and  devifeth  all  his  lands  and  tene- 
*'  ments,  the  fee  fimple  lands  pafs  only,  and  not  the 
"  leafe  for  years.  And  if  a  man  hath  a  leafe  for 
*^  years,  and  no  fee  fimple,  and  devifeth  all  his  lands 
*'  and  tenements,  the  leafe  for  years  pafleth,  for  other- 
"  wife  the  will  ihould  be  merely  void.^' 

§  76.  'Lzdi^  Boremanhtn\g  feifed  in  fee  of  lands  in  Davis  v. 
Keni^  and  poflelled  of  a  mortgage  for  years  in  Effex,  ^^^  ^, 
and  alfo  of  an  extended  intereft  upon  a  ftatute  in 
Bucks,  devifed  all  her  manors,  mefl*uages,  lands,  tene- 
ments, hereditaments,  and  real  eftate  whatfoever,  in 
Kent,  Ejfex,  Bucks,  Bedfordflnre,  or  elfewhere  in  the 
kingdom  of  England,  of  which  fhe  was  any  ways  feifed 
or  entitled  to,  unto  her  nephew.  By  a  latter  claufe 
the  teftatrix  gave  all  the  reft,  refidue,  and  remainder 
of  her  perfonal  eftate,  plate,  gold,  ^c.  and  all  her 
mortgages,  bonds,  fpeciahies,  and  credits,  whatfoever 
they  (hould  confift  of,  to  her  nephew  and  niece. 
The  queftion  was,  whether  the  chattel  interefts  of  the 
teftatrix  paUed  by  the  firft  claufe  m  the  will.    Lord 

Ki7ig 
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King  decreed  that  they  did  not,  and  this  decree  was 
affirmed  by  the  Houfe  of  Lords. 

%  yy.  The  do£lrine  eftablifhed  in  the  two  preceding 
cafes,  has  been  iii  fome  degree  contradicled  by  the 
two  following  cafes,  in  which  general  words  have 
been  applied  both  to  freehold  and  leafehold  property.- 

Addis  r.  §  78.  Thomas  Addis   being  feifed  in  fee   of  fome 

Swm.'4j5.  lands,  and  poflefTed  of  a  leafe  for  twenty-one  years, 
all  in  the  poffefTion  of  A.  B.  and  it  being  by  reafon  of 
long  unity  of  pofleffion  very  difficult  to  didinguifh  the 
fee  fnnple  from  the  leafehold  premifes,  devifed  all  his 
meffuages,  lands  and  tenements,  in  the  parifh  of  D. 
which  he  then  flood  feifed  or  polfeffed  of,  or  any 
ways  interefted  in,  and  which  were  in  the  pofieffion  of 
A,  and  5.  unto  his  wife  Jane  for  her  life,  remainder 
to  his  brother  and  the  heirs  of  his  body,  remainder 


over. 


Lord  King  faid,  the  queftion  was,  whether  the  leafe- 
hold paffcd  with  the  freehold;  he  mull  own  the  limita- 
tions were  improper,  but  then  the  words  were  very 
flrong— all  the  lands  which  the  teflator  was  feifed 
or  poffefled  of,  or  any  ways  interefted  in  ;  which 
words,  polfelTed  of  or  interefted  in,  properly  refer- 
red to  a  leafehold  eftate ;  and  diftinguifhed  the  prefent 
cafe  from  that  of  Rofe  v.  Bartlet,  where  the  words, 
poffeiTed  of  or  any  ways  interefted  in,  were  not  to  be 
found ;  and  as  the  leafs  for  twenty-one  years  was  held 
of  the  church  and  always  renewable,  the  leifee,  who 
was  the  teflator,  might  look  upon  himfelf,  from  the 
right  he  had  to  renew,  as   having  a  perpetual  eflate 

1 3  therein, 
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therein,  a  kind  of  inheritance,  and  therefore  the  leafe- 
hold  premifes  ought  to  pafs  by  the  will.  Decreed  that 
the  leafehold  paiTed  with  the  freehold. " 

§  79.  Sir  'James  Lowther  having   both   eftates  of   Lowther  ▼. 

.  iiri-ii«i  c  r-,  Cavendifh, 

inheritance  and  leafeholds  m  the  county  of  Cumberland   Amb.  356. 

devifed  in  thefe  words — "  I  give  all  my  manors,  lands, 

**  tenements,  mines  of  coal  and  lead,  rents  and  here- 

'*  ditaments    whatfoever   in   Cumberland^    to     'James 

"  Lowther  in  tail.     And  whereas  I  am  owner  of  fe- 

"  veral  burgage  tenures  in  Cockermouth^  it  is  my" will 

*'  they  Ihall  not  be  intailed,  as  I  have  done  my  other 

**  eftates  in  Cumberland^  and  therefore  I  devife  them 

"  to  Sir  William  Lowther  and  his  heirs."    A  queftion 

arofe  in  this  cafe,  whether  the  leafehold  eftates  palfed  by 

the  devife  to  James  Lozuther,  or  to  Sir  William  the 

refiduary  legatee. 

Lord  Keeper  Henley  faid,  it  was  plain  from  the 
claufe  excepting  the  burgage  tenures,  that  the  teftator 
thought  he  had  intailed  thefe  leafeholds  upon  Sir 
James.  The  word  eftates  in  the  will  was  a  general 
term,  and  comprehended  both  freehold  and  leafehold, 
and  was  not  reftrained  to  either.  But  it  was  faid  that 
he  having  both  forts  of  eftates,  by  the  general  words, 
eftates  of  inheritance  only  pafted  according  to  the  cafe 
of  Rofe  v.  Bartlett.  A  fmgle  authority,  where  it  was  Ante  f.  75. 
held  that  the  words,  lands  and  tenements  related  to 
eftates  of  inheritance  only.  That  refolution  might  be 
law  in  that  particular  cafe,  though  he  could  fee  no 
reafon  why  thofe  words  ftiould  not  include  leafeholds 
tgo  as  they  bad  been  held  to  do,  where  other  words 

■were 
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were  added  as  in  AJd's  v.  Clement — ia?idj  in  which  he 
ivas  d7iy  ways  inter ejled, — In  the  prefent  cafe  there 
were  words  inferted  which  were  material  to  pafs  leafe- 
holds,  as,  mines  and  rents,  which  it  would  be  ftrange 
to  fuppofe  him  to  devife  without  the  lands  of  which 
they  were  the  profits,  and  from  whence  they  flowed. 
He  could  never  intend  to  give  them  in  the  refiduary 
claufe,  after  he  had  before  fpecifically  devifed  every 
cflate  he  had. 

Turner  V.  ^  80.  A  teflator  being  feifed  of  tithes  in  fe6,  and 

I  Bro.  R.  78.  having  a  leafe  of  other  tithes  for  years  perpetually  re- 
newable, without  fine,  devifed  all  his  lands,  tenements, 
tithes,  'i^c.  to  the  defendant.  The  plaintiff  being  the 
perfonal  reprefentative  of  the  teflator,  filed  his  bill  for 
the  leafeliold  tithes,  infifling  that  the  freehold  tithes 
only  paffed   by  the  will.     Mr.  Baron  Eyre  fitting  for 

Ante  f.  75.  ^^  Chancellor,  faid,  the  cafe  of  Rofe  v.  Bartlet  had 
been  often  referred  to,  and  acknowledged,  one  could 
not  but  refpedl  a  cafe  fo  Ibpported,  yet  one  could  not 
help  afking,  why,  by  fo  general  an  expreflion,  all  the 
lands  fhould  not  pafs  ?  No  reafon  was  given  in  the 
cafes,  there  was  none  arifmg  from  the  favour  fhewn 
to  an  heir  at  law,  for  the  ordinary  or  next  of  kin  were 
not  confidered  in  that  light.  There  was  none  from 
the  general  rules  of  conflrudlion.  If  the  words  were 
the  fame,  and  the  teftator  had  only  one  interefl:,  that 
would  pafs.  If  he  had  different  interefls,  the  intent 
feemed  to  be  the  fame,  why  fhould  not  the  whole 
pafs  ?  There  was  but  little   reafon  in  faying  that  the 

Ante  f.  72.  freehold  fatisfied  the  words.  By  the  cafe  of  Paul  v. 
Taul,  general  words  were  not  to  be  reflrained,  unlefs 

the 
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the  court  fees  abundant  reafon  to  think  that  the  teftator 
meant  to  ufe  them  in  a  retrained  fenfe.  There  was 
no  good  reafon,  where  there  is  freehold  and  leafehold, 
why  the  freehold  only  ihould  pafs ;  'he  coiild  not  fee 
why  both  fhould  not  pafs.  The  words  were  large 
enough ;  the  determination  of  Rofe  v.  Bartlet  was  very 
early,  he  was  led  to  think  the  old  idea  of  the  dignity 
of  the  freehold,  and  fmall  value  of  the  intei-ejfe  ter- 
mini^ led  to  it.  The  leafeholder  was  held  to  be  a  mere 
pernor  of  the  profits.  From  the  change  of  circum- 
ftances  the  rule  was  now  become  unfatisfaclory.  We 
are  confidering  the  intent  of  a  teftator;  it  is  a 
degree  of  ftridnefs  inconfiftent  with  the  prefent  ftate 
of  things,  to  fay  that  a  man  by  his  lands  does  not 
mean  all.  He  did  not  mean  to  deny  the  authority  of 
Rofe  V.  Bartlet,  but  he  could  not  build  upon  it,  and 
take  the  conftruclion  for  tithes  here,  that  is  applied 
there  for  lands.  He  was  not  prepared  to  fay  that  the 
word  tithes  would  not  pafs  the  leafehold,  as  well  as 
the  freehold.  The  form  here  was  a  leafe,  but  being 
renewable  it  was  as  much  the  teftator's  as  his  inhe- 
f itance.  The  cafe  of  Add'n  v.  Clement  was  argued  from 
the  intent.  The  limitations  here  were  fit  for  an  eftate 
of  inheritance.  He  inferred  from  this  that  the  power 
of  renewal  had  made  the  teftator  forget  that  he  had 
not  the  inheritance.  As  to  there  being  no  mention  of 
a  renewal,  this  was  not  upon  a  fine,  fo  there  was 
no  need  to  raife  a  fund  for  that  purpofe.  In  common 
undferftanding  chattels  real  are  real  eftates.  The  cafe 
of  Addis  V.  Clement  was  very  near  this  cafe.  He  ad- 
mitted the  words  "  pofTelTed  of  and  interefted  in'*  made 
that  cafe  ftronger,  but  the  leading  principles  were  the 
Vol.  VI,  p  fame. 
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fame.  He  was  glad  to  be  fupported  by  fuch  a  cafe  In 
the  opinion  he  fliould  give,  namely,  that  the  leafehold 
tithes  did  pafs. 

§81.  There  is  however  a  cafe  determined  by  Lord 
Hardwicke,  as  well  as  two  modern  ones,  in  which  the  rule 
laid  down  in  Rofe  v.  Bartlet  was  adhered  to,  and  ge- 
neral words  reftrained  to  freehold  eflates  in  exclufion 
of  leafeholds. 

Knotsbrdv.         §  82.  A  perfoii  being  feifed  in   fee  of  fome  lands 
f  Atk!45o.     and  poffeiTcd  of  feveral  leafeholds  in  the  fame  parifn, 
devifed  in  the  following  manner — "  I  give,  devife,  and 
"  bequeath,  unto  Martha   my  wife  for  life,  all  my 
"  ellates  in  L.  and  after  her  deceafe  I  give,  devife, 
*'  and    bequeath    the    aforementioned  eftates  to  my 
"  daughter  Aiin  and  her  heirs  for  ever.     Item^  I  give 
"  and  bequeath  unto  my  wife  all  my  goods  and  chat- 
"  tels,  and  all  other  things  not  before  bequeathed.'* 
Martha  the  devifee,  fome  time  after  the  death  of  the 
teftator,  married  again,  and  had  the   plaintiif  by  her 
fecond  huiband ;  who   infilled  that,  by  the  devife  to 
the  wife  of  the  refidue,  the  leafehold  lands  pafled  to 
her,  ani  claimedas  executor  of  his  mother,  who  was 
the  executrix  of  the   teftator;  faying  that,  as   there 
were  both   freehold  and  leafehold,  nothing  but  the 
freehold  pafTed  to  the   defendant,  being   fufficient   to 
anfwer  the  word  eftates  in  the  will. 

Mr.  Murray  for  the   plaintiff,  cited  the  cafe  of  Rofe 
V.  Bartlet,  to  ihew  that,  if  words  are  wfed  appKcable 

to 
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to  both,  they  will  by  way  of  eminence  only  pafs  fee 
fimple  lands. 

For  the  defendant  it  was  faid,  that  the  wife  of  the 
teftator  had  thefe  very  freehold  lands  fettled  upon  her 
in  marriage,  and  the  teftator  had  no  other  freehold, 
but  a  little  cottage  of  very  fmall  value. 

Lord  Hardwicke  obferved,  that  as  the  fa6ls  were  not 
fully  before  him,  it  mufl  go  to  a  trial  at  law.     His 
Lordfhip   flated  the   dodrine   laid   down   in   Rofe  v. 
Bartlet,  and  faid,    "  Though  in  the  prefent  cafe  I  have    Chapman  v. 
"  no  doubt  at  all,  as  to  the  intention  of  the  teflator,    ^  y^J-^  ^^^^ 
**  yet  the  rule  of  law  would  prevail.'* 

§  83.  A  teftator  being  feifed  of  freehold  eftates  of   PI/^ol  v. 
confiderable  annual  value,  and   alfo  poiTefTed  of  two    j  y{.  Black. 
farms  holden  by  leafes  of  i  000  years  each,  by  his  will      'J-  ^^^^ 
gave,  bequeathed,  and  devifed,  "  All  his  manors,  ad-   459  «. 
'*  vowfon,  donation,  right  of  patronage  and  prefen- 
**  tation,    and  all  and  eveiy  his   feveral   mefluages, 
*'  lands,   tenements,   and    hereditaments   whatfoever, 
"  and  wherefoever,  which  he  was  feifed  of,  interefted 
"  in,  or  entitled  to,  lying  and  being  within  the  feveral 
"  counties   of  N.  E.  W.  and  T.  to  his   fon,  for  life, 
**  with  impeachment  for  all  wilful  wafte,  and   from 
"  and  after  his  deceafe  to  the  heirs  of  his  body ;" 
with  a  fimilar  limitation  to  his  daughter,  and  the  heirs 
of  her  body ;  remainder  to  the  heirs  of  the  teftator's 
family.     This  cafe  was  twice  argued  in  K.  B.  :  and  the 
court    upon  very  full   confideration,    and  with  fome 
relu^ance,  determined,  that  the  two  leafehold   farms 

Pz  did 
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did  not  pafs  by  this  devife.     Lord  Mamjield^  in  deli- 
vering the  judgment  of  the  court,  dated  the  will  at 
length  'y  and  faid,  he  did  fo  in  order  to  fhew  that  there 
"W^re  no  words  in  the  will,  except   the  devife  itfelf, 
which  indicated  any  intention  in  the  teftator  to  convey 
the  leafehold  premife*  ;  and  that,  although  the  words 
of  the  devife  were  very  comprehenfive,  yet  a  fjjlem  of 
legal  conjlnidion  had  been  ejiabliped  i7i  former  cafes 
(efpecially  Rofe  v.  Bartlet,  and  Davis  v.  Gibks)   which 
precluded  them  from  confidering  the  intention  of  the 
teflator  on  the  words  of  the  devfe^  as  they  might  other- 
wife  have  done,  and  bound  them  in  the   decifion  of 
the  principal  cafe. 

N.  B.  It  feems  that  Addis  v.  Clement  was  not  once 
adverted  to  in  the  confideration  of  this  cafe. 

§  84.  The  rule  laid  down  in  Rofe  v.  Bartlet  has 
however  been  in  fome  degree  departed  from  by  the 
Court  of  King*s  Bench  in  the  following  cafe. 

Lane  V.  Lord  §  85.  Henry  Bofvilk  being  feifed  of  feveral  freehold 
?Te^rm  Rep.  ^ftates,  and  polTeired  of  a  part  of  a  farm  held  under 
345'  the  church  for  twenty-one  years  renewable,  held  with 

another  part  of  the  farm,  and  let  together  as  one, 
devifed  all  his  manors,  mefluages,  houfes,  fanns, 
lands,  woodlands,  hereditaments,  and  real  eflate  what- 
foever,  to  R.  Bettinfon  for  life ;  remainder  to  his  firfl: 
and  other  fons,  '^c,  and  gave  all  the  reft  and  refidue 
of  his  ready  money,  rents  in  arrear,  ftock  in  the 
public  funds,  jewels,  and  perfonal  eftate  to  Richard 
Bettinfon  for  ever. 

Upon 
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Upon  a  queflion  in  a  fuit  in  Chancery,  whether  the 
word  ^'^  farms,**  carried  the  leafehold  under  the  firft 
devife,  a  cafe  was  fent  to  the  Court  of  King's  Bench 
for  their  opinion. 

Lord  Kenyan,  C.  J. — '*  We  will  certify  in  this  cafe  ; 
but  I  will  now  fay  a  few  words  to  ftiew  the  founda- 
tion of  my  opinion.  It  is  our  duty,  in  conflruing  a 
will,  to  give  efFet^  to  the  devifor's  intention  as  far  as 
we  can,  confidently  with  the  rules  of  law  j  not  con- 
jeduring,  but  expounding  his  will  from  the  words 
ufed.  Where  certain  words  have  obtained  a  precif^ 
technical  meaning,  we  ought  not  to  give  them  a  dif- 
ferent meaning  ;  that  would  be,  as  Lord  Ki?ig  and 
other  judges  have  faid,  removing  land-marks ;  but,  if 
there  be  no  fuch  appropriate  meaning  to  the  words 
ufed  in  a  will,  if  the  devifor*s  intention  be  clear,  and 
the  words  ufed  be  fufficient  to  give  efieft  to  it,  we 
ought  to  conflrue  thofe  words  fo  as  to  give  effedl  to 
the  intent,  and  not  to  doubt  on  account  of  other  cafes, 
which  tend  only  to  involve  the  queftion  in  obfcurity. 
On  the  whole  of  this  will,  taking  it  together,  I  have 
no  doubt.  The  devifur  had  two  kinds  of  property, 
real  and  perfonal  property,  it  appears  by  the  cafe, 
that  a  part  of  a  farm,  held  by  a  leafe  under  the  Arch- 
bifhop  of  Canterbury,  had  been  for  a  long  courfe  of 
years  in  the  teftator*s  family,  and  was  confidered 
almoft  equivalent  to  a  perpetuity,  on  account  of  the 
covenant  to  renew ;  and  that,  as  far  as  can  be  traced, 
it  had  been  let  by  the  teftator  and  his  family,  together 
with  the  reft  of  the  farm,  which  is  an  eflate  of  inherit- 
ance, ^nd  which  belonged  to  them,  as  one  farm,  to 

f  3  the 
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the  fame  tenant,  nnder  one  integral  rent.  Every  one 
mud  be  aware  of  the  inconvenience  of  fplitting  this 
farm  now,  on  account  of  the  apportionment  of  rent, 
and  the  power  of  diftrefs  j  and  perhaps  it  would  be 
difficult  for  either  party  to  occupy  it  beneficially.  The 
teflator,  having  this  various  property,  fat  down  to 
make  his  will ;  and  he  devifed  "  all  his  manors,  mef- 
"  fuages  or  tenements,  houfes,  farms,  lands,  wood- 
*'  lands,  hereditaments,  and  real  eflate,  whatfoever 
"  and  wherefoever,  unto  R.  Bettinfon"  ^c*  In  many 
cafes  that  might  be  put,  I  fhould  not  lay  much  ftrefs 
on  the  word  '■'farm  ;"  whether  it  fhould  have  much 
or  little  weight,  muft  depend  upon  the  fubjecl.  Then, 
after  giving  fome  pecuniary  legacies,  the  teflator  added 
a  refiduary  claufe,  by  which  he  gave  "  all  the  reft: 
*'  and  refidue  of  his  ready  money,  rents  in  arrear, 
"  ftock  in  any  of  the  public  funds,  jewels,  and  per- 
"  fonal  eilate,  unto  R.  Betfinfon"  ^c.  Now,  if  this 
will  were  to  be  read  by  any  perfon,  not  fettered  with 
legal  and  technical  notions,  he  would  not  hefitate 
about  the  intention,  but  would  fay,  that  all  the  landed 
property,  without  conlidering  the  circumftances  of 
that  landed  property,  was  difpofed  of  by  the  firfl: 
claufe,  and  all  the  perfonal  property  by  the  laft.  It 
is  material  to  obferve,  that  the  firfl  words  in  the 
refiduary  claufe  apply  to  money ;  after  which  it  is  not 
to  be  fuppofed,  that  the  teflator  intended  to  recur  t© 
the  land  ;  he  having  in  the  former  part  of  his  will 
ufed  words  fufficiently  comprehenfive  to  include  every 
fpecies  of  landed  property.  I  admit  that  feveral  of 
the  limitations,  which  are  applied  to  the  real  eflate, 
are  inapplicable  to  the  fpecies  of  property  now  in  dif- 
+  1  pute ; 
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piite ;  but  I  think  it  would  be  too  much  to  fay,  that 
that  obfervation  alone  fhould  preclude  the  idea,  that 
the  teftator  intended  to  pafs  the  leafehold  part  of  the 
farm,  under  the  words  ufed  in  the  firft  claufe  j  as  we 
all  know  how  frequently  many  of  the  limitatious,  ufed 
\n  a  will,  are  inapplicable  to  every  fpecies  of  property 
difpofed  of  by  it.     I  do  not  wonder,'  that  this  court 
determined  the  cafe  of  Pijlol  v.  Riccardfon  with  reluc- 
tance, as  is  mentioned  by  the  note  in  2  P.  Wms.  for  it 
appears,  that  that  cafe  came  before  the  court  at  feve- 
ral  different  times.     I  only  lament,  that  the   cafe   of 
Addis  V.  Clement  was  not  then  cited  j  for  Lord  Mansfield 
feemed  to  feel  himfelf  prelfed  by  a  torrent  of  authorities 
to  decide  contrary  to  his  better  judgment ;  and  I  can- 
not forbear  thinking,    that,    if  Addis  v.  Clement   had 
then  been  mentioned,  the  court  would  have  decided 
the  other  way  with  lefs  relu6lance.     The  reafon,  why 
they  determined  in  that  cafe  that  the  leafehold  farm  did 
not  pafs  by  that  will,  was,  becaufe  they  thought  that 
all  the  words  there  ufed  had  received  in  other  cafes  a 
.certain  technical  conftruclion,  and  therefore  that  they 
were  bound  by  thofe  decifions.     But  we  have  not  that 
difficulty  to  encounter  in  this  cafe  ;  becaufe  here  we 
find  another  word  in  the  will,  '-'■  farms ^*  which  in  its 
general  fignification  means  that,  which  is  held  by  a 
perfon  who  flands  in  the  relation  of  tenant  to  a  land- 
lord.    The  extrinfic  circumflances  alfo  weigh  flrongly 
in  this  cafe.     Therefore,  taking  into  confideration  the 
refiduary  claufe,  in  which  the  items  enumerated  are  all 
perfonal  chattels,  and  that  the  teftator  did  not  mean 
to  die  inteftate  as  to  any  part  of  his  property,  though 
the  property  in  difpute  is  a  perfonal  ^ftate,  yet,  as  it  is 
P  4  connect^^ 
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connefted  with  land,  I  think  that  the  conflruftion  that 
this  family  have  put  on  the  whole  will  is  the  true 
conflrudion." 

The  following  certificate  was  afterwards  fent  to  the 
Court  of  Chancery. 

"  We  have  heard  this  cafe  argued,  and  confidered 
*'  the  effeft  of  this  will,  and  are  of  opinion,  taking 
*'  the  whole  of  the  will  together,  that  the  leafehold 
f*  properly  in  queftion  is  not  included  in  the  refiduary 
"  bequeft,  but  pafled  by  the  prior  devife,  although 
^^  fome  of  the  limitations,  applied  to  the  real  eflates, 
'*  are  inappHcable  to  this  fpecies  of  property.** 

§  86.  In  a  fubfequent  cafe  Lord  Ch.  Jufl.  Eldon 
and  all  the  other  Judges  of  the  Court  of  Common 
Pleas  held,  that  the  rule  laid  down  in  Rofe  v.  Bartlet 
was  a  rule  of  property  not  to  be  fhaken,  and  therefore 
^hat  under  a  general  devife,  leafeholds  did  not  pafs, 
Vinlefs  there  was  fomething  to  fhew  an  evident  intent; 
that  they  fhould  pafs. 

Thompfon  v.  §  87.  Mr.  Thompfon  being  feifed  of  the  manor  of  W. 
"^Bof^^Sc  Pul  ^^^  ^^^^^  ^^^^  eflates  in  Torkjhire^  and  pofTeffed  of 
R-  303-  two  leafehold  houfes,  devifed  his  manor  of  W.  and  all 

476. '  *  other  his  manors,  meifuages,  lands,  tenements,  and 
hereditaments,  to  truftees  and  their  heirs,  to  the  ufe  of 
his  fon  for  life,  remainder  in  flrid  fettlementj  and 
devifed  all  his  money  fecurities  for  money,  goods,  chat- 
tels and  effedts,  and  all  other  his  perfonal  eflate  not 
before  difpofed  of^  to  his  brother  aud  filter.    Upon  a 
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cafe  feiit  by  the  Court  of  Chancery  to  the  Court  of 
Common  Pleas,  the  queflion  was,  whether  the  leafe- 
holds  paffed  under  the  firfl  general  devife.  Lord 
Eldon  flated  the  reafons  for  the  certificate,  and  after 
obferving  that  Lord  Kenyan  had  faid  in  the  preceding 
cafe,  it  was  the  duty  of  courts  of  juftice  to  give  effect 
to  the  devifor*s  intention,  as  far  as  they  could  con- 
fiftently  wkh  the  rules  of  law,  not  conjeduring  but 
expounding  his  will  from  the  words  ufed  ;  and  that  he 
was  particularly  impreffed  with  the  latter  exprefTion — 
"  not  conje6luring  but  expounding  his  will  from  the 
"  words  ufed.'*  His  Lordfhip  faid,  that  whether  the 
rule  laid  down  in  Rofe  v.  Bartlet  were  wifely  adopted 
or  not,  it  was  unnecefTary  to  determine  5  but  that  cafe 
having  once  eftablifhed  a  general  rule,  he  had  rather 
confent  pointedly  and  avowedly  to  contradi£l  that  rule 
in  terms,  than  to  acknowledge  it  in  words,  and  deny  it 
in  eifed,  by  raifnig  diftindions  which  in  fa6t  made  it 
impolTible  for  any  man  to  decide  in  any  particular 
cafe  what  was  the  legal  conflrudtion  of  a  will,  as  to  this 
point,  till-he  had  obtained  the  authority  of  a  couit  of 
law,  in  a  judgement  upon  the  will,  for  the  opinion 
which  he  gave.  That  it  did  not  appear  that  there 
was  any  equitable  right  of  renewal,  nor  even  the  pre- 
mifes  in  queflion  blended,  in  enjoyment  or  other  wife, 
with  any  freehold  land ;  there  was  no  difficulty  in 
diflinguifliing  them  from  each  other,  they  had  never 
been  demifed  together,  at  one  rent,  referved  to  heirs, 
they  were  fhort  terms.  No  one  of  thofe  particular 
circumflances  which  were  relied  upon  in  former  cafes 
exifled  in  this.  It  was  the  fimple  cafe  of  terms  for 
years,  and  a  cafe  of  property,  prima  facie,  that  fort 

of 
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of  property  which  a  difpofition  of  perfonal  eftate  muft 
be  intended  to  pafs.  That  the  eflates  included  in  the 
general  devife  were  limited  to  the  iffue  of  the  devifor 
In  tail,  with  feveral  remainders  over.  His  Lordfliip 
entered  into  an  examination  of  all  the  preceding  cafes, 
and  concluded  by  faying — "  The  rule  in  Rofe  v. 
"  Bartlet  is  a  rule  which  has  been  acknowledged  for 
"  ages,  and  upon  which  I  fliall  a6t,  until  I  am  in^ 
*'  formed  by  the  highefl  authority,  that  I  am  no 
«  longer  to  regard  it ;  till  I  ftiall  be  fo  informed  I 
"  (hall  fubflantially  regard  it  in  judgement,  for  I 
"  think  it  better  to  over-rule  it  altogether,  which  I 
*'  mull  not  do,  than  to  deny  to  it  its  effect,  upon 
"  grounds  which  do  not  completely  fatisfy  my  mind, 
^«  as  folid  and  fafe  grounds  of  diftinction." 

All  the  other  Judges  faid  that  the  rule  in  Rofe  y. 
Bartlet  ought  not  to  be  fhaken,  and  the  court  certi- 
fied that  the  leafehold  houfes  did  not  pafs  by  the 
general  devife. 

What  Words  §  88.  With  refpect  to  the  words  which  are  necef- 
pafs^Copy  °  W  fo  P^^s  copyholds,  it  is  laid  down  by  Lord  Hard- 
holds.  nvicke^  that  where  copyhold  lands  are  furrendcred  to 

Tendrlllv.  »  .     ,  ,     i      t        r     n 

Smith,2Atk.  the  ufe  of  a  will,  they  pafs  by  a  general  deviie  ot  jail 
Godwynv.      the  teftator's   lands   and   tenements,   notwithflanding 

Godwyn,         there  are  freeholds  to  anfwer  fuch  devife. 
1  Vcf.  226. 

§  89.  But  where  copyholds  have  not  been  furren- 
dcred to  the  ufe  of  the  teftator's  will,  they  do  not  pafs 
by  general  words,  becaufe  the  want   of  a   furrender 

renders 
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renders  it  doubtful  whether  the  teflator  intended  to 

Vide  Ante 

difpofe  of  his  copyholds  or  not.  ch.  4,  f.  25. 

§  go.  A  perfon,  being  feifed  of  real  eflates  in  Hw«/-  J^|!b°;;;:;;/' 
ingdonjhire  and  Camhridgcjlnre^  and  pofleffed  of  copy-  2  Bro.  R.  64. 
holds  in  thofe  counties,  devifed  all  his  meffuages,  farms, 
lands,  tenements,  and  hereditaments,  with  the  appur- 
tenances in  Htintingdonjhire  and  CambridgeJJoire^  to  his 
wife  for  life,  i5c.  The  copyholds  were  not  furrendered 
to  the  ufe  of  the  will ;  and,  therefore.  Lord  Kenyon, 
(Mailer  of  the  Rolls),  held  they  did  not  pafs  by  it. 

§  9 1 .  A  perfon  devifed  to  truflees  all  his  melTuages,   Lindopp  v, 
cottages,  lands,    tenements,    hereditaments,    and  real    ^  Bro.  Rep, 
eftate  whatfoever,  fituate  within  the  parlflies  of  N.  Effc.    •'^^* 
and  alfo  all  his  meffuages,  ^c.  in  5.  and  Perjhall,  Effc, 
upon  truft  to  fell  and  difpofe  of  the  fame  to  pay  his 
debts  and  legacies.     The  queflion  was,  whether  a  fmall 
copyhold  eftate,  which  was  fuppofed  to  be  freehold, 
paffed  ? 

Lord  Thurlow  held,  that  it  did  not  pafs ;  for  al- 
though where  the  copyhold  is  neceffary  to  pay  debts, 
it  is  held  equivalent  to  a  defcription  of  it,  yet  here,  it 
not  being  neceffary  for  that  purpofe,  it  fhould  not  pafs 
for  the  further  purpofe  of  going  to  the  younger  child. 
The  court  had  only  held,  that  where  a  child  was  un- 
provided for,  not  where  the  queflion  was,  as  to  the 
more  or  lefs  of  the  provifion,  to  which  the  intention 
could  never  be  held  to  apply. 

§  92.  A 
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Brooke  V.  §92-  A   teftator   having   freehold    and    copyhold 

f  Vef?Jun?^  eftates,  but  not  having  furrendered  the  copyholds  to 
559.  the  ufe  of  his  will,  gave  all  his  eftates  by  general  words 

to  his  wife  for  life,  and,  in  default  of  iffue  of  his  own 

body  by  her,  to  her  in  fee. 

Sir  Thomas  Sewell  M.  R.  thought  the  widovir  entitled 
to  the  copyhold  eftate  under  the  words  j  but  the  bill 
not  being  filed  till  21  years  after  the  will,  and  the 
widow  having  joined  with  her  fon  in  a  conveyance  in 
1763,  which  amounted  to  an  admiflion  that  fhe  was 
not  entitled  to  the  copyholds,  the  Mafter  of  the  Rolls 
thought  the  length  of  acquiefcepce,  and  that  circum'* 
fiance,  put  an  end  to  her  right. 

Lord  Thurlow  affirmed  the  decree  againft  the  widow, 
but  upon  a  different  ground  ;  being  of  opinion,  that 
as  there  was  freehold  eftate  to  fatisfy  the  words,  the 
copyhold  eftate  would  not  pafs. 


What  Words         §  93-  With  refpc£t  to  the  words  neceflary  to  pafs 
neceffary  to      ^ftates  in  reverfion,  wherever  a  teftator  {hews  an  inten- 

pals  Kever- 

fions.  tion  to  difpofe  of  all  his  property  by  his  will,  and  ufes 

words  fufficient  for  that  purpofe,  the  eftates  to  which 
he  is  entitled  in  reverfion  will  pafs. 


,    .  §  94.  A  perfon,  having  a  manor  and  other  lands  in 

Waldron.         Somertfctjhire^  devifed  the  manor  to  A.  for  fix  years, 

3  P^Wras.'63.   and  part  of  the  other  lands  to  B.  in  fee  ;  and  then 

"•  ^'  comes  this  claufe  :  "  And  the  reft  of  my  lands  in  So77ier'. 

"  fetjhire,  or  elfewhere,  I  give  to  my  brother."     It 

4-3  ^^ 


T///^ XXXVIII.    Devlfe.    a.xi.  §94— 97-  221 

was  adjudged,  that  the  reverfion  of  the  manor  pafled 
by  the  word  "  reji.'* 

§  95.  A   perfon  fettled  part  of  his   lands   on  his    Cooke  v. 

ri-r  ii-ri  t*        'C      Gerrard, 

daughter  for  lire,  and  devifed  another  part  to  his  wire    j  Lev.  212. 
for  a  year  after  his  death,  and  then  devifed  all  his  lands,    Saund.  180. 
not  fettled  or  devifed,  to  Thomas  Kcyfe  and   his  heirs. 
Adjudged,  that  the  reverfion  of  the  lands,  fettled  on 
his  daughter,  pafled  by  this  devife. 

§  96.  A  perfon,  being  feifed  In  fee,  devifed  Black'  Rook  v. 
acre  to  A.  for  life,  and  devifed  to  B,  all  his  lands  not  ^^i/" 
before  devifed,  to  be  fold,  and  the  money  to  be  divided 
between  his  younger  children.  The  queftion  was, 
whether  the  reverfion  of  Blackacre  palfed  by  the  devife 
of  all  his  lands  not  before  devifed  ?  And,  it  being  re- 
ferred to  the  Judges  of  the  Common  Pleas,  they  un- 
animoufly  agreed  and  certified,  that  the  reverfion  was 
well  devifed.     And  it  was  decreed  accordingly. 

§  97.  A  perfon  devifed  a  houfe  to  A.  and  his  wife  Willows  v. 
for  their  lives,  and  then,  the  better  to  enable  his  wife   -'""1'^°^'     ' 

'  '  2  Vent.  285. 

to  pay  his  legacies,  he  devifed  to  her  all  his  meffuages,  3  Mod.  229. 
lands,  tenements,  and  hereditaments  whatfoever,  within 
the  kingdom  of  England,  not  before  difpofed  of,  to 
hold  to  her  and  her  heirs.  It  was  alfo  found,  that  the 
teftator  left  fufficient  to  pay  his  legacies,  without  the 
reverfion  of  the  houfe.  The  Court  of  King's  Bench 
determined,  that  the  reverfion  of  the  houfe  did  not 
pafs ;  but  this  judgment  was  unanimoufly  reverfed  in 
the  Exchequer  Chamber, 

§  98.  A 
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Dalby  v,  §  98.  A  perfon  who  was  tenant  for  life,  remainder 

Skin.  631.  *  ^^  ^^^  ^^"^  ^^^  other  fons,  with  the  reverfion  in  fee  in. 
himfelf,  having  a  fon  and  a  daughter,  devifed  all  his 
lands,  tenements,  and  hereditaments,  to  his  daughter 
in  fee,  in  cafe  his  fon  fhould  die  without  iifue.  The 
fon  did  die  without  ifTue  :  and  Holt  Chief  Juftice  faid, 
that  though  B.  had  only  a  dry  reverfion  in  fee,  yet, 
that  by  the  words  "  all  his  lands,  tenements,  and  he- 
"  reditaments,"  fuch  reverfion  would  pafs. 

§  99.  The  words  "  all  my  lands  out  of  fettlement,'* 
and  alfo  the  words  "  not  by  me  formerly  fettled," 
will  comprehend  reverfions  in  fee,  after  eflates  tail. 

Falkland  V.  §  lo^'  Sir  W'7///^;7z  L;'//^«,  being  tenant  in  tail,  after 

Lytton,  poffibility,  of  fome  lands,  remainder  in  fee  to  truftees, 

3  Bro.  Pari.       ^  ■'         ^ 

Ca.  24.  in  truft  for  himfelf  and  his  heirs  j  and  being  alfo  te- 

Vide  3  Atk.  j^  ^^.j  ^£  |-Qj^g  other  lands,  remainder  to  the  right 

492.  o 

heirs  of  his  father,  and  having  no  iflue,  devifed  all  his 

mefTuages,  lands,  tenements,  and  hereditaments  what- 
foever,  out  of  fettkment,  to  his  nephew  Lytton  Strode 
and  his  heirs.  The  queflion  was,  whether  the  differ- 
ent reverfions  in  fee,  to  which  he  was  entitled,  fhould 
pafs  by  this  will  ?  .  It  was  decreed,  that  by  the  words 
"  lands  out  of/ettIeme?it"  the  reverfion  in  fee  paffed  : 
for  the  fame  lands  may  be  faid  to  be  fettled  and  unfet- 
tied  ;  viz.  fettled  fo  far  as  the  ufe  thereof  is  limitedj 
and  unfettled  as  to  the  reverfion. 

Cheflerv.  §  Id'  Sir  John  Chefter^   on  the  marriage  of  his 

WmJ'^rG^    *     c^defl  fon,  fettled  lands  of  800  /.  per  annum  on  himfelf 

for  life,  remainder  as  to  part,  to  the  wife  of  his  fon  for 

life^ 
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life,  remainder  to  the  firft  and  other  fons  of  that  mar- 
riage in  tail  male,  remainder  10  the  fon  in  tail  general. 
And,  being  feifed  in  fee  of  other  lands  in  pofleflion,  in 
Littleton,  Mar/Ion,  and  Milbroke,  he  devifed  all  his 
lands,  tenements,  and  hereditaments,  in  thefe  three 
towns  of  Littleton,  Mar/ion,  and  Mi/broke,  or  elfeivbere, 
not  by  him  formerly  fettled,  or  thereby  by  him  otherwife 
difpofed  of,  to  truftees  for  the  term  of  100  years,  upon 
the  trufts  therein  mentioned,  remainder  to  his  younger 
fon  'John  Chefier,  in  fee.  The  eldefl  fon  died,  leaving 
fix  daughters ;  and  the  queftion  was,  whether  the  re- 
verfion  of  the  eftate  fettled  on  the  eldeft  fon  fhould  pafs 
by  this  devife  ? 

It  was  decreed  by  Lord  King,  affifted  by  Lord  Ray- 
mond, and  another  Judge,  ift,  That  the  word  "  elfe- 
*'  where  "  was  the  fame,  as  if  the  teftator  had  faid, 
he  devifed  all  his  lands  in  the  three  towns  particularly 
mentioned,  or  in  any  other  place  whatever :  and  that 
there  was  no  reafon  to  reject  fo  plain,  proper,  and  in- 
telligible a  word  in  a  will  as  this,  which  probably  was 
inferted  to  avoid  the  prolixity  of  naming  the  feverai 
other  towns  in  which  the  premifes  lay  ;  it  being  a  great 
eftate,  and  difficult,  at  the  time  of  making  the  will, 
when  the  teftator  might  be  fuppofed  to  be  inops  confilii, 
and  without  his  writings,  to  particularize  all  the  towns. 
That  the  word  "  elfewhere  *'  was,  therefore,  the  moft 
fignificant,  fenfibie,  and  comprehenfive  word,  that 
could  be  ufed  for  that  purpofe,  equivalent  to  the  mean- 
ing of  them  J  and  it  would  be  of  the  moft  dangerous 
confequence,  under  pretence  of  conftruing  this  will 
and  aflifting  the  teftator's  intentions,  to  reject  a  word 

fo 
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fo  material  to  be  made  ufe  of,  both  for  the  fake  of 
brevity  and  fecurity. 

2d,  That  the  words,  '*  not  otherwife  by  me  fettled^^ 

could  have  excepted  only  that  eflate  in  the  lands,  which 

was  otherwife  before  fettled  ;  whereas,  it  was  plain, 

that  the  reverfion  in  fee  was  not  fettled,  and,  therefore, 

ought  to  pafs  by  the  will.     The  reverfion  in  fee  of  the 

lands  in  queftion  not  being  fettled,  the  lands,  as  to  fuch 

reverfion,  were  not  fettled ;  fo  that  the  fame  lands,  in 

feveral  refpedSj  might  be  faid  to  be  fettled  and  unfet- 

tled  ;  viz.  with  regard  to  all  the  particular  eftates  which 

v/ere  limited,  the  lands   might  be  faid  to  be  fettled, 

though,  with  regard  to  the  reverfion  in  fee,  it  might 

Glover  V.        be  properly  faid,  that  the  lands  were  not  fettled :  and 

Sper.dlove,       ^^  reverfion  in  fee,  which   remained  unfettled,  was 
4Bro.R.  337. 

part  of  the  old  eflate,  whereof  the  owner  continued 

feifed. 

Freeman  v.  §  102.  Robert  Tracej^  being  feifed  of  cflates  In  the 

dos   Cowp.  •    counties  of  Gloucejier  and  Worcejler,  and  alfo  entitled 
3^3'  to  the  reverfion  of  certain  eflates  in  the  counties  of 

Oxford  and  Wilts,  devifed  all  and  every  his  manors* 
meffuages,  lands,  tenements,  hereditaments,  and  pre- 
mifes,  in  the  counties  of  Gloucejier  and  Worcejier,  and 
elfewhere  in  the  kingdom  of  England^  to  truftees,  fub- 
jed  to  certain  charges  thereon,  and  to  certain  limita- 
tions and  eflates  to  all  his  brothers,  by  his  marriage 
fettlement.  The  eflates  in  the  counties  of  Gloucejier 
and  Worcejier  were  the  only  ones  charged,  or  men- 
tioned in  his  marriage  fettlement.  The  queflion  was> 
whether  the  reverfion  in  fee  of  the  eflates  in  Oxfordjhire 

pafTed 
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paffed  by  the  will  ?  It  was  contended  that,  from  the 
words  of  the  will,  referring  to  the  limitations  of  the 
eftates  in  the  counties  of  Glouccjier  and  Worce/ier,  and 
the  charges  thereon,  it  was  manifeft  the  teftator  had  no 
other  eftates  than  thofe  in  contemplation,  at  the  time  of 
making  his  will.  But  the  Court  of  King's  Bench  un- 
animoufly  certified,  that  the  reverfion  in  fee  of  the 
eftates  in  Oxfordfiire  and  Wi/ffiire,  paffed  by  tliis 
devifeb 

§  103.  Edward  Atkyns,  having  i^mq  Edward  and  Atkyns  v. 
three  younger  children,  and  being  feifed  in  fee  in  pof-  c  vvp^R.SoS. 
feffion  of  the  manor  of  Cotes,  and  other  lands  therein, 
and  near  Pinbury  Park  in  the  county  of  Gloiicejier^ 
dxpeftant  on  the  eftates  tail  of  three  perfons  then  living, 
made  his  will,  and  thereby  devifed  as  foUow^s :  '*  I  give, 
"  devife,  and  bequeath,  all  that  the  manor  or  lordfhip, 
"  or  reputed  manor  or  lordfiiip,  of  Cotes  in  the  county 
"  of  Gloucejler^  with  the  rights,  royalties,  and  appur- 
"  tenances,  and  alfo  all  and  every  the  melTuages,  farms, 
*'  lands,  tenements,  advowfons,  and  hereditaments 
"  whatfoever,  of  me  the  faid  Edward  Atkyns,  lituate, 
"  lying,  and  being  within  or  adjoining  to  the  faid  ma- 
"  nor  or  Icrdftiip  j  and  alfo  all  that  my  capital  meffu- 
"  age  or  tenement,  and  all  and  every  my  lands,  tene- 
"  ments,  and  hereditaments  whatfoever,  whether  free- 
"  hold  or  leafehold,  fit uate  and  being  at,  or  in,  or  near 
"  P'tnbury  Park,  or  elfewhere  in  the  faid  county  ofGlou- 
"  cejier^  with  their  appurtenances  ;  and  all  my  eftate, 
"  term  of  years,  and  intereft  therein,  unto  and  to  the 
"  ufe  of  my  executors,  their  heirs,"  '^c.  upon  truft: 
to  fell  the  fame  for  the  benefit  of  his  younger  children. 

Vol.  VI.  Q  Several 
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Several  years  after  the  death  of  the  teftator,  the  re- 
verfion  of  the  manor  of  Sewell  came  into  poflefTion  ; 
and  a  queflion  arofe  between  the  heir  at  law  and  the 
younger  children,  whether  the  reverfion  in  fee  of  the 
manor  of  Sewell  did  pafs  by  the  will  of  the  teftator. 
A  cafe  was  made  by  order  of  Lord  Chancellor  Tbur' 
low,  for  the  opinion  of  the  Court  of  King's  Bench ; 
who  certified,  that  the  reverfion  in  fee  of  the  manor  of 
Sewell  did  pafs,  by  the  exprefs  words  of  the  will  of  the 
teftator,  to  the  truftees  in  the  wil  Inamed. 

The  Lord  Chancellor  ordered,  that  the  Judges  cer- 
tificate fhould  be  confirmed. 

3  Bro.  Pari.  From  this  order,  an  appeal  was  brought  to  the  Houfc 
^*  ^^^'  of  Lords ;  and  a  queftion  was  put  to  the  judges,  whe- 
ther the  reverfion  of  the  manor  of  Sewell  paffed  by 
this  devife  ?  The  Lord  Chief  Baron  delivered  the  un- 
animous opinion  of  the  Judges,  that  the  reverfion  in 
fee  of  the  manor  of  Sewell'ipdiRcd  by  this  devife.  The 
decree  was  affirmed. 

§  1 04.  Where  it  is  manifeft,  that  a  teftator  does  not 
intend  to  devife  a  reverfion  by  general  words,  it  will 
not  pafs. 

Rrcv.  AvU,  §  ^'^5'  A  perfon,  being  feifed  in  tail  of  an  undi- 

4  Term  R.        vided  fourth  of  an  eftate,  and  entitled  to  the  reverfion 

in  fee  of  another  fourth  exped:ant  on  the  determina- 
tion of  an  eftate  tail,  reciting  that  fhe  was  entitled  to 
the  firft,  devifed  it  to  B.  C.  in  fee,  and  then  direfted 
"  all  the  refidue  and  remainder  of  her  eftate  and  effects 

'<  to 
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*'  to  be  fold  as  foon  as  might  be  after  her  death,  and 
*'  her  funeral  expences  to  be  paid  thereout,  and  the 
''  overplus,  (if  any),  to  be  divided  between  D. 
"  and  E"  The  court  held,  that  the  reverfion  did 
not  pafs  :  for,  although  thofe  general  words  were  fuf- 
ficient  to  pafs  a  fee,  in  order  to  anfwer  the  purpofes  of 
a  will,  yet  in  this  cafe,  theyfaid,  that  it  was  manifeil 
that  this  remainder  was  not  in  the  contemplation  of  the 
teftatrix  when  fhe  made  her  will,  it  being  only  a  re- 
verfion expectant  on  the  determination  of  an  eflate  tail, 
which  her  aunts  might  have  barred,  and  the  teftatrix 
having,  by  the  former  part  of  her  will,  difpofed  of  all 
the  freehold  eftate,  to  which  flie  fuppofed  hexfelf  en- 
titled. They  obferved  that  it  was  clear,  from  the  pur- 
pofe  to  which  a  part  of  the  produce  of  what  fhe  direfted 
to  be  fold  was  to  be  applied,  namely,  the  paying  of  her 
funeral  expences,  th?.t  flie  only  meant  to  diipofe  of 
fomething  which  could  be  fold  iaimediately  j  and 
that  this  reverfion  might  never  have  defcended  to  her 
heirs. 

§  106.  In  confequence  of  the  rule  above  flated, 
that  general  words  in  one  part  of  a  will  may  be  re- 
flrained  by  fubfequent  ones,  it  has  been  determined, 
that,  although  a  teftator  ufes  words  fufficient  to  carry 
a  reverfion,  yet  if  a  fubfequent  claufe  fhews,  that  the 
teftator  did  not  intend  to  devife  fuch  reverfion,  it  will 
not  pafs. 

§  107.  Audley  Mervin,    on  the   marriage   of  his    Teat  v. 
elded  ^on  Henry,  fettled  the   manor  oi  Arlejiown  on    gia!"^'^ 
Iiimfclf  for  Hfe,  remainder  to  his  ion  Henry  for  life, 

Q  2  remainder 
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remainder   to  the  firil   and   other  fons  of  Henry  in 
tail,  ^c.  v/Ith  the  reveiTion  in  fee  to  the  father. 

Audley  Mervin  had  ifflie  three  other  fons,  Aiidleyj 
yames,  and  Thcophilus^  and  four  daughters  :  and,  be- 
ing feifed  of  other  lands  in  fee-fimple,  he  made  his 
will,  by  which  he  devifed  all  thofe  lands  whereof  he 
was  feifed  in  fee-fimple,  in  poffeflion,  to  his  wife,  and 
alfo  all  other  the  lands,  tenements,  and  hereditaments, 
in  the  faid  counties  of  Tyrone  and  Meath,  or  either  of 
them,  whereof  he  was  feifed  in  fee-fimple,  or  of  which 
any  other  perfon  was  feifed,  in  trufl  for  him. 

■  There  was  a  provifo  Inferted  in  this  will,  that  if  his 
fons  Hetiry  and  Audley  (who  were  his  firft  and  fecond 
fons),  fhould  both  of  them  die  without  iflfue  male,  in 
the  lifetime  of  his  fon  yames,  (who  was  his  third  fon), 
whereby  the  eflate  fettled  on  his  fon  Henry ^  on  his 
marriage,  fhould  defcend  on  his  fon  yames^  that  then 
his  fon  James  fliould  not  take  any  interefl  or  eftate  in 
the  lands,  therein-before  devifed  to  him. 

The  queflion  was.  Whether  the  reverfion  in  fee  of 
the  lands,  which  were  fettled  on  Henry,  fhould  pafs  by 
this  devife  ? 

The  Court  of  King's  Bench  in  Ireland  gave  judg- 
ment, that  the  reverfion  in  fee  did  pafs  ;  but  this  judg- 
ment was  reverfed  by  the  Court  of  King's  Bench  in 
Englarjd* 


Lord 
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Lord  Mansfield^  in  declaring  the  opinion  of  the 
Court,  obferved,  that  the  v/ords  ufed  by  the  teftator, 
were  certainly  fufficient  to  carry  the  reverfion  in  fee  of 
the  lands  fettled  on  Henry^  if  they  had  not  been  re- 
ftrained  by  other  words  and  exprcfiions :  and  that  the 
claufe  in  the  will,  (befidcs  feveral  others),  which  di- 
redted  that,  in  cafe  Henry  and  Aiidley  fliould  die  with- 
out iflue  male  in  the  lifetime  of  his  fon  James ^  whereby 
the  eflate  fettled  on  Henry  fhould  defcend  to  James, 
then  James  fhould  not  take  any  eftate  in  the  lands  de- 
viled to  him,  proved,  to  a  demonilration,  that  the  tef- 
tator  did  not  mean  to  devife  this  reverfion  :  for,  if  he 
had,  then  it  could  never  go  to  James. 

A  writ  of  error  was  brought  in  the  Houfe  of  Lords :    3  Bro.  Pari, 
and  the  Judges,  having  been  confulted  on  this  queftion,      ^*  ^^^' 
qave  it  as  their  unanimous  opinion,  that  the  reverfion 
in  fee  did  not  pafs  by  this  devife ;  in  confequence  of 
which,  the  judgment  of  the  Court  of  King's  Bench 
of  England  was  affirmed. 

§  108.  Lands  which  are  in  mortgage,  and  whereof  -whatWor^. 
the  devifor  has  only  the  equity  of  redemption,  will  pafs    P^^'  Mort- 


gag 


by  the  fame  words,  which  comprehend  eftates  in  pof-    Lances  held 
feffion ;  becaufe  lands  mortgaged,  are  only  confidered   ^^^t^J^I 
as  a  pledge  for  fecuring  the  repayment  of  a  debt,  and 
remain  in  the  mortgagor,  for  every  other  purpofe. 


§  109.  yo/6« /'y?'/7//'j  having  mortgaged  his  eftate  In   p^jjUpgy, 
fee  to  Elizabeth  Knowling,  afterwards  made  his  will,    Hele,  i  Rep. 
by  which  he  gave  all  the  refl  of  his  goods,  chattels, 

Q  3  and 
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and  lands,  to  Ralph  Philips  the  younger,  who  filed 
his  bill  for  the  redemption  of  the  premifes. 

The  Court  ordered  a  cafe  to  be  referred  to  Baron 
Turner,  v/ho  certified  his  opinion,  that,  according  to 
the  devife,  the  lands  ought  to  continue  with  the  plain- 
tifr  and  his  heirs,  both  in  law  and  equity  ;  and  that  the 
plaintiif  had  right  to  redeem  the  mortgage,  and  not 
the  heir  of  the  tefiator ;  which  the  Court  decreed 
accordingly. 

Crips  V.  §  1 1  o.  It  was  fornierly  held,  that  lands  mortgaged. 

Car!  37,  ^°'  i^ight  alfo  be  devifed  by  the  mortgagee,  by  the  words 
"  ail  my  mortgages.''  But,  afterwards,  the  courts  laid 
it  down,  that  thefe  words  would  only  comprehend 
mortgages  for  years,  and  not  mortgages  in  fee,  efpe- 
cially  if  they  were  forfeited, 

Wllklnfon  v.         §  1 1 1.  A  perfon  feifed  of  divers  lands  in  J.  B.  and 

Mcrryland,       f>     ^j^g  j^^^^g  jj^  q  htin^  in  him  by  mortgage  and  for- 
Cro.Car447.         '  °  .  ,  . 

feited,  made  his  will ;  and,  after  devifing  the  lands  m 

^.  and  B.  to  feveral  perfons  and  their  heirs,  he  gave 

all  the  reft  of  his  goods,  chattels,  leafes,  eftates,  mort-. 

gages,  debts,  ready  money,  plate,    and  other  goods, 

whereof  he  was  poffefTed,  to  his  wife,  after  his  debts 

and  legacies  were  paid,  and  made  her  his  executrix. 

The  court  doubted,  whether  the  eftate  in  mortgage 

paiTed  to  the  wife ;  becaufe   the   word  "  mortgage " 

was  coupled  with  perfonal  things,  and  becaufe  the  tef- 

tator  ufed  the  words  "  whereof  I  am  pojepd.'* 

§  U2.  A 
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§  112.  A  perfon  who  was  feifed  of  lands  in  fee,  and  Wynne  v. 
of  mortgages  in  fee,  devifed  all  his  lands  to  A.  B.,  and  ^  y^^.°^^^ 
then  gave  feveral  legacies,  and  faid— all  the  refidue  of 
my  perfonal  eftate  I  give  to  my  executor.  It  was  re^ 
folved,  that  the  mortgage  went  to  the  executor.  But, 
if  the  teftator  had  only  devifed  his  lands,  without 
giving  any  legacies,  and  had  bequeathed  the  refl  of 
his  perfonal  eflate  to  his  executors,  there,  perhaps,  the 
mortgaged  lands  would  have  palled  to  J.  B.^  for,  elfcj 
there  would  be  nothing  to  anfwer  and  make  fenfe  of 
the  claufe  "  all  the  refidue ;"  for  that  implied,  that 
he  had  already  devifed  fome  part  of  his  perfonal  eflate, 
or,  at  leaft,  it  fhewed  that  he  intended  part  of  it  fnould 
have  paifed. 

§  113.  This  dodlrlne,  however,  is  now  entirely  al-  vide  Tit.  ic. 
tered :  for,  the  nature  of  mortgages  being  at  prefent  ch.  2.  f.  35, 
clearly  underflood,  and  the  whole  tranfaction,  till  fore- 
clofure,  being  confidered  as  a  perfonal  engagement 
only,  in  which  the  money  is  the  principal,  and  the 
conveyance  of  the  land  only  an  accelTary,  it  is  now 
eftablifhed,  that  neither  the  general  words,  "  lands, 
"  tenements,  and  hereditaments,"  nor  any  other  words 
particularly  appropriated  to  tne  defcription  of  real 
eftates,  and  never  applied  to  perfonal  property,  v.ill 
carry  mortgages  in  fee,  if  the  teftator  has  other  pro- 
perty, to  which  thofe  words  may  be  properly  applied. 

§  1 14.  A  perfon  being:  feifed  of  feveral  manors,  and   Litton  v." 
or  a  great  perfonal   eitate,  made  his  will  j  and,  after   aVern.  Ozi. 
dcvifmg  part  to  his  wife  for  life,  gave   aM  other  his 
lands,  tenements,  and  hereditaments,  out  of  fettlement, 
to  his  nephew.     The  teflator,  afterwards,  foreclofed, 

0^4  and 
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and  got  releafes  of  the  equity  of  redemption  of  feme 
mortgages  in  fee  And  one  of  the  queftions  in  this 
cafe  was,  whether  thefe  mortgages  pafled  by  the  will, 
under  the  words  "  lands^  Uneni'Ms,  and  hercdiia" 
"  Ti^nts.^'  And  it  was  unanimoufly  agreed  by  the 
T.ord  Chancellor,  affifted  by  the  Mafter  of  the  Rolls, 
I  Atk.605.  and  two  other  Judges,  that  mortgages  in  fee,  although 
forfeited  when  the  will  was  made,  did  not  pafs  by  thefe 
general  words. 

§  115.  If  a  teftator  has  no  other  landed  property, 
anfwering  the  defcription  given  in  his  will,  in  point  of 
fituation  and  circumflances,  except  mortgages,  they 
will  pafs  by  general  words,  though  not  particularly 
adapted  to  the  fubjecl. 

Clarke  T.  §  u^.  A  perfon,  pofleffed  of  a   mortgage  of  the 

e'^.^CoG  '^^'  ^'^''^"  ^"^  ^^  Chelfea,  made  his  will,  and  thereby  de, 
vifed  to  J.  and  his  heirs  ''  all  his  freehold  mefluages, 
"  and  garden  grounds  at  Chelfea.'*  It  was  held  by 
Lord  Hardwicke,  on  a  queftion  whether  the  mortgaged 
intereft  would  pafs  by  this  defcription,  that,  as  it  did 
not  appear  that  the  tellator  had  any  lands  there,  it  cer- 
tainly would.  Yet  it  is  obfervable  on  this  cafe,  that 
the  word  '-freehold"  could  with  lefs  propriety  be  ap-. 
plied  to  the  cafe  of  a  m^ortgage,  than  the  words  <*  lands, 
"  tenements,  and  hereditaments  ;*'  the  latter  being  much 
more  general  in  their  nature,  and  more  frequently  ufed 
as  fweeping  terms,  to  comprife  all  property  not  parti- 
cularly defcribed. 

§  1 1 7.  Various 


Title  XXXVIII.     De-vife.     Ch.  x.  §  1 1 7,  n8.  233 

§  1 17.  Various  opinions  have  been  entertained  with-    i  Inft.  205  a. 
In  thefe  few  years  refpecting   the  queftion,  whether  a 
general  devife  pafles  lands  whereof  the  devifor  is   only- 
mortgagee  or  truflee.     In  a  cafe  before  Lord  Rofslyn    ^tt.  General 

in  1800,  it  was  contended,  that  general  words  did  not    ^''  ^"I'^r, 

°  5  Vef.  Jun, 

pafs  a  truft  eiftate,  unlefs  there  appeared  to  be  an  in-    339. 

tention  that  they  fliould  pafs ;  to  which,  his  Lordfiiip 
faid,  that  was  certainly  the  underftanding :  but,  per- 
haps, the  moft  convenient  rule  would  have  been  the 
reverfe  j  as  it  might  be  more  eafy  to  find  a  devifee  than 
an  heir. 

Lord  Redefdale^  who  was  then  Attorney  General, 
(amicus  curia),  fuggefted  that  the  rule,  that  a  truft 
eftate  fhould  pafs  by  a  general  devife,  would  not  be 
the  moft  convenient,  from  the  frequent  inilances  of 
eftates  tail  created  by  general  words,  in  confequence  of 
which,  the  legal  eftate  might  get  into  an  infant,  fettered 
with  an  intail. 

§  1 18.  In  a  fubfequent  cafe  before  Lord  jF/t/ow,  his    Braybroke  v. 
Lordlhip  held,  that  a  truft  eftate  would   pafs  by  a  ge-   -f^^'P'  ^  ^^^• 
neral  devife,  unlefs  an  intention  to  the   contrary  could    Koev.  Keade 
be  inferred  from  exprefiions  in  the  will, -or  purpofes  or   us. 
objeds  of  the  teftator.     The  Mafter  of  the  Rolls  had 
determined,  that  a  truft  eftate  pafied  by  the  general 
words  of  a  will ;  and,  on  an  appeal  to  Lord  Eldon,  his 
J^ordftiip  faid, —  "  I  am  difpofed,  in  this  caufe,  to  con- 
"  cur  with  the  opinion  of  the  Mafter  of  the  Rolls ; 
"  meaning  rather  to  ftate  my  judgment,  that  the  rule 
"  is  not,  that  in  every  cafe  where  general  words  arc 
♦'  ufed,  the  property  ftiall  or  fliall  not  pafs,  but  that, 

"  in 
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*'  in  each  cafe,  you  mufl:  look  at  every  part  of  the  will, 

*'  for  the  intention  with  regard  to  fuch  property.     I  do 

*'  do  not  know  in  experience  any  cafe,  in  which  the 

*'  propofition  is  laid  down  fo  ftrong,  one  way  or  the 

"  other,  as  it  was  laid  down  in  the  Attorney  General 

*'  V.  Buller,  '  I  know  no  cafe,  which  flat  es  as  the  rule, 

"  that  trufl  eftates  fhall  not  pafs,  unlefs  the  intention, 

"  that  they  fliould  pafs,   appears ;  and  I  incline   to 

"  think  they  will  pafs,  unlefs  I  can  colled  from   ex- 

"  preffions   in  the  will  or    purpofes  or  obje£ls  of  the 

*'  teflator,  that  he   did   not    mean  they  fhould  pafs. 

*'  In  this  cafe   there  is  no  circumftance,  except  one, 

"  that  I  fliall  obferve  upon,  denoting  any  fpecial  in- 

"  tention.     It  is  the  cafe  of  a  dry  trufl  •,  all  the  debts 

"  and  legacies  being  long  paid,  as  I  now  underfland. 

*'  There  was  therefore  a  pure   legal  eftate  in  the  tef- 

''  tator ;  nothing   remaining  to    be  done   but   to  re- 

"  convey.     There  is  no  one  circumftance  in  this  will, 

"  to  cut  down  the  general   effeft  upon  any  notion  of 

"  intention ;  unlefs   it   can   be   faid,  that   where   he 

*'  meant  to  create  a   truil,  viz,  as   to  the   perfonal 

'*  eftate,  he  joins  another  perfon  with  his  wife;  giving 

"  the  real  eftate  to  her  alone.     But  that  is  too  thin 

"  an  evidence  of  intention  to  afford  much  inference. 

'*  The  refult  is  this :  a  will  containing  words  large 
**  enough  ;  and  no  expreflion  in  it  authorizing  a  nar- 
*'  rower  conftruftion  than  the  general  legal  conftruc- 
"  tion  ;  nor  any  fuch  difpofition  of  the  eftate  as  is 
"  unlikely  for  a  teftator  to  make  of  any  property  not 
*'  in  the  ftricteft  fenfe  his ;  as  complicated  limitations : 
"  nor  any  purpofe  at  all  inconfiftent  with  as  probable 

"  an 
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'*  an  intention  to  veft  it  in  his  wife,  us  devifee,  as  to 
"  let  it  defcend.  I  know  of  no  cafe,  in  which  a  mere 
"  devife  in  thefe  general  terms,  without  more,  where 
"  the  quellion  of  intention  cannot  be  embarraffed  by 
"  any  reafoning  upon  the  purpofc  or  objefts,  or  the 
"  perfon  of  the  devifee,  has  been  held  not  to  pafs  the 
♦'  trml  eilate.  If  there  was  any  fuch  cafe,  I  would 
"  abide  by  it ;  but  I  do  not  feel  ftrong  enough,  upon 
"  authority  or  reafoning,  to  diflent  from  the  dccifion 
««  of  the  Mailer  of  the  Rolls." 
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DEVISE. 


CHAP.  XI. 


ConJiru6lion. — What  Words  create  an  Efiate  in  Fee» 


I  3.  Jny  Words  indicating  an  In- 
tention to  give  the  ivhole 
Interejl. 

E^e8  of  an  introduclory 
Clanfe. 

EJfea  of  the  Word  Efiate. 

All  the  Refi  and  Refidue  of 
my  Efiate. 

Whatever  elfe  I  have  not  dif- 
pofed  oj. 

Remainder, 

Reverfion, 

Devife  on  Condition  of  pay- 
ing a  Sum  of  Money. 


J2. 
25- 

37- 

43- 

45- 
47- 
i9- 


Devife   charged   with    Dehti 
and  Legacies. 
60.   Devife  charged  'with   an   an- 
nual Payment  for  ever. 

Devife  charged  ivith  an  an- 
nual Payment  for  Life. 

Excepiion.-^-Where  the  ChargS' 
is  on  the  Rents  and 
Profits. 

Devife  to    Truflees  for  Pur- 
pofes  requiring  a  Fee. 
"jG.  A  general   Devife  paffes    the 
ivhoh  Interefl,  in,  a  Chat* 
iel. 


54 


64. 

71. 

72. 


Se£lion  i. 
TX7ITH  refpeft  to  the  words,  which  are  neceflary  to 
denote  the  quantity  of  eftate  or  Interefl,  in- 
tended to  be  given  by  the  teflator  to  the  devifee,  the 
courts,  both  of  law  and  Tequity,  in  conformity  to  the 
general  rules  of  conftruftion  already  dated,  do  not  re- 
quire in  a  devife,  thofe  legal  and  technical  words, 
which  in  a  deed  are  deemed  abfolutely  neceflary  to  the 
creation  of  particular  eftates  •,  but  will  carry  the  inten- 
tion of  the  teftator  into  effeft,  if  fufEciently  declared, 
however  defe<^ive  the  language  may  be^ 


S  2.  The 
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§  2.  The  quantity  of  eftate  intended  to  be  given, 
may  be  defcribed  either  by  exprefs  words,  or  by  re- 
ference to  another  devlfe ;  and,  therefore,  ifateflator  Perk.  f.  561. 
devifes  Blackacre  to  A.  B.  and  his  heirs,  and  Whiteacre 
to  C  D.  to  hold  in  the  fame  manner  as  J.  B.  holds 
Blackacre,  C.  D.  will  take  an  eftate  in  fee-fimple  in 
Whiteacre* 


§  3.  It  has  long  been  fettled,  that  the  word  "  heirs'*  Any  Word* 

need  not  be  ufed  in  a  will  to  create  an  eftate  in  fee  ;  C^^^^'".g  ^"y 

'  Intention  to 

but  that  any  other  words,  which  fufficiently  fhew  the  give  the 

intention  of  the  teftator  to  give  the  whole  of  his  inte-  reft, 

reft  in  the  thing  devifed,  to  the  devifee,  will  have  the  ^  P-Wms.  77. 
fame  effe£l. 


§  4.  Thus,  it  was  fettled  fo  early  as  in  the  feign  of  Bro.  Ab.  Dc- 
Ediv,  3.,  that  a  devife  to  a  man  in  perpeiuum,  gave   ^'j '/f   ^?' 
him  an  eftate  in  fee.     It  is  the  fame,  where  the  devife    i  Rep.  8-5  k. 
is  to  a  perfon  in  fee-fimple,  or  to  him  and  his  heirs  : 
fo,  of  a  devife  to  a  man  and  his  fucceffors,  the  word 
"  fuccejjors "  being  deemed  equivalent  to  heirs  j  for 
hares  fuccedit  patri* 

§  5.  It  is  faid  by  Perkins,  fed.  557.  that  if  lands 
be  devifed  to  J.  S.  to  hold  to  him  and  his  affigns,  he 
will  take  a  fee :  but  Lord  Coke  fays,  if  the  devife  be  to    i  inft.o^. 
a  man  and  his  affigns,  without  faying  for  ever,  the 
devifee  hath  but  an  eftate  for  life. 

*§  6.  A  devife  to  A.  et  fangiiini  fuo  will  pafs  a  fee ;    Id«i». 
for  the  blood  runs  ,through  the  collateral,  as  well  as 

tl\« 


538 
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the  lineal  line :  but  a  devife  to  a  man,  et  femini  fui^ 
only  gives  him  an  eflate  tail. 


Widlake  ▼. 
Harding, 
Hob.  2. 


Xoveacres  f. 
Blight,  Cowp. 

352- 


Green  v. 

Arm  (lead, 
Hob.  65. 


§  7.  Where  a  perfon,  feifed  of  a  houfe  and  lands, 
demifed  them  for  99  years,  and  then  made  his  will, 
by  which,  he  devifed  to  B,  his  houfe  and  all  his  lands 
for  99  years,  and  added  thefe  words,  "  the  f aid  B.  to 
have  all  my  inheritance,  if  the  law  will  allow  :'*  it  was 
held,  that  B.  took  a  fee. 

§  8.  The  words,  ^'freely  to  be  enjoyed^*  have  been 
held  to  pafs  an  ellate  in  fee  :  as,  where  after  an  intro* 
duftory  claufe,  fhewing  an  intention  to  difpofe  of  his 
whole  eftate,  a  perfon  gave  to  his  fons  T".  M.  and 
R.  M.  all  his  lands  and  tenements,  "  freely  to  be  en- 
«'  joyed  and  pofTeifed  alike,"  it  was  held  that  a  fee 
paffed. 

§  9.  Where  A.  feifed  of  lands  in  W.  devifed  thensi 
to  his  fon  B.  for  his  life,  and  then  to  remain  to  C.  th€ 
fon  of  5.,  except  B>  purchafed  another  houfe  with  fa 
much  land  as  in  W.  for  C,  and  then  B.  fhould  fell  the 
lands  in  W.  as  his  own.  It  was  held,  that  C.  took  a 
fee  in  the  lands  in  W.,  as  B.  did  not  make  any  pur- 
chafe  of  any  other  lands ;  for  the  word  "  purchafe  ** 
imported,  in  eoramon  parlance,  an  abfolute  purchafe 
in  fee. 


Webbv.  §  10.  A  devife  to  a  perfon  and  his  heirs,  and,  if 

Hearing,  ^^  ^.^^  without  heirs,  that  it  ftiall  remain  to  a  ftran- 

^ro.  ja.  4*5* 

Wiiies  Rep.  rrgj.   gjyes  J^^  eftate  in  fee  to  the  firft  devifee,  and  the 

165.  Vide  o     '   o 

infra  ch.  12.  remainder 
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remainder  is  void  ;  becaufe  no  remainder   can  be  li- 
mited after  an  eflate  in  fee-fimple. 

§  11.  Lord  Coke  fays,  that  a  devife  to  a  perfon,  to    ^  J^nft.  9  3. 
give  and  fell,  pafles  an  eflate  in  fee  ;  and  this  doc- 
trine   has    been    confirmed    by    feveral    determina- 
tions. 

§  1 2.  A  perfon  devifed  to  A,  to  give,  fell,  and  do  Bro.  Ah.  Tit. 
therewith  at  his  will  and  pleafure  ;  held,  that  the  de-  ^vic, p.39. 
vifee  took  an  eflate  in  fee-fimple. 

§  13.  A  perfon  devifed  lands  to  his  wife,  to  difpofe   Moor  57. 
and  employ  them  on  her  and  his  fon  at  her  will  and 
pleafure,  and  it  v/as  held  by  Dyer,  Wejion,  and  Wei/he^ 
that  fhe  took  an  eflate  in  fee. 


§  14.  Where  a  perfon   devifed  m  thefe  words;    I    Timewdl  v. 

,  Perkins, 

"  give   my  houfes  m  Broad  Street  to  Mary  Timewell   ^  Atk.  102. 
*'  for  her  own  ufe,  to  give  away  at  her  death  to  whom 
"  fhe  pleafes :"  Lord  Hardwicke  held,  that  thefe  words 
created  an  eflate  in  fee. 


§  1 5.  A  perfon  devifed  to  Ag?ies  Pearfon,  who  was    Ooodtitic  v. 
his  heir  at  law,  for  and  during  her  life  to  be  enjoyed    2WilfrRep.5. 
by  her  without  moieflation,  and^  after  her  death,  to 
her  lawful  iffue  ;  and,  if  flie  Ihould  have  no  iffue,  that 
fhe  fliould  have  power  to  difpofe  thereof  at  her  will 
and  pleafure. 

f     After  argument  at  the  Bar,  the  whole  Court  was 

clearly  of  opinion,  that  Agnes  had  an  eflate  in  fee- 

t/  fimple 
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limple  by  the  will,  as  the  contingent  remainder  to  the' 
iflfue  never  veiled.  That  the  teftator,  by  giving  her 
power  to  difpofe  thereof  at  her  will  and  pleafure,  in 
cafe  Ihe  had  no  iffue,  had  given  her  a  fee-fimple. 

§  1 6.  Where  only  an  eflate  for  life  is  devifed  in  the 

firfl  inflance,  with  a  power  of  difpofing  of  the  inheri- 

Videch.  13.     tance,  there  the  devifee  will  take  only  an  eftate  for 

life,  with  a  power  of  giving,  the  inheritance  to  the  per- 

fons  pointed  out  by  the  will. 


§  17.  A  devife  of  all  a  perfon's  right,  title,  and  in- 
Cole  V.  Raw-    ^^^'^^5  "^^^^  P^^^  ^  ^^^  ?  ^^j  where  a  woman  being  te- 


linfon,  3  Bro, 
Pari.  Ca.  7. 


nant  for  life  of  a  houfe,  remainder  in  tail  to  her  fon, 
with  the  reverfion  in  fee  in  herfelf,  devifed  all  her 
right,  title,  and  intereft  in  the  houfe,  to  her  fon ;  it 
was  refolved,  that  thefe  words  paiTed  the  reverfion  to 
the  fon  in  fee. 


Andrew  v. 
Southhoufe, 
5  Term  R, 
292. 


Newland  V, 

Sliepbard, 
2  f.Wm.  194. 


§  18.  A  perfon  devifed  ail  his  part,  (hare,  and  in- 
tereft, of  and  in  the  eftates  of  T.  C.  unto  his  fifter  for 
life,  and,  from  and  after  her  deceafe,  he  gave  the  fame 
to  E.  S,  Lord  Kenyan  held,  that  thefe  words  palTed 
a  fee  ;  and  faid,  there  w^as  no  doubt  but  that  the  word 
**  intereft ''  would  pafs  a  fee. 

§  19.  A  perfon  devifed  the  refidue  of  his  real  and 
perfonal  eftate  to  truftees,  their  heirs,  executors,  and 
adminiftrators,  in  truft  to  pay  and  apply  the  produce 
and  intereft  thereof  for  the  maintenance  and  benefit  of 
fuch  of  his  grandchildren  by  his  only  daughter  iV.  as 
ftould  be  living  at  the  time  of  his  deceafe,  until  his 
fS  faid 
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faid  grandchildren  fliould  attain  the  age  of  2 1  years, 
or  be  married  ;  and  made  no  farther  difpofitlon  of  his 
eflate,  but  only  dire»^ed,  that,  if  all  his  truftees  fhould 
die,  in  fuch  cafe,  his  fon-in-law  N.^  the  hufband  of 
his  daughter  N.  iliould  be  a  truflee.  Lord  Maccles- 
field faid,  the  intention  was  mod  plain,  that  the  grand- 
children fhould  have  the  furplus  both  of  the  real  and 
perfonal  eftate,  after  the  age  of  2  •  :  for  it  could  not 
be  imagined,  that  the  teilator  fliould  (hew  a  concern 
for  his  grandchildren,  v/hen  they  did  not  want  it,  and 
leave  off  that  care  at  the  only  tiipe  when  they  could 
be  fuppofed  to  fland  in  need  of  it ;  namely,  when  they 
came  of  age,  and  were  marriageable.  Befides,  it  v/as 
plain  the  teflator  gave  all  from  the  heir  at  law,  by 
veiling  the  whole  eftate  in  fee,  as  well  the  legal  pro- 
perty as  the  perfonal  eftate,  in  truftees ;  which  would 
not  have  been  done,  had  any  thing  been  intended  to 
remain  to  the  daughter  and  heir.  Not  only  the  inte- 
reft,  but  the  produce,  of  the  real  and  perfonal  eftate, 
was  to  be  applied  by  fuch  truftees :  and,  to  help  this 
plain  intention  of  the  teftator,  the  word  "  produce " 
fhould  be  taken  in  the  larger  fenfe  ;  and  then  it  v/ould 
fignify  whatever  the  eftate  would  yield  by  faie  or  other- 
wife.  And  this  cafe  was  the  ftronger,  in  regard  the 
fon-in-law  was  to  be  a  truftee  in  cafe  the  other  truftees 
fhould  all  die  ;  but  it  could  not  be  intended,  that  the 
fon-in-law  fhould  be  a  truftee  for  himielf,  or  for  what 
himfelf  would  be  entitled  to,  fhould  it  come  to  his 
wife. 

It  is  reported  in  Atkins^  that  Lord  Hardwicke  faid,    3  Atk,3i6; 
he  could  fee  no  r*afon  to  approve  of  this  cafe ;  but  it 
Vol.  VL  R  has 
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has  been  admitted  as  an  authority  in  two  fubfequent 
cafes. 

Peat  V.  §20.  Giles  Powell  devifed  all  the  reft,  refidue,  and 

Amb  '^87.  remainder  of  his  real  and  perfonal  efliate,  to  two  truf- 
tees,  in  trufl  for  his  younger  fon  Giles,  till  he  attained 
21,  and  then  the  trufl  was  to  ceafe.  Lord  Keeper 
Henley,  after  taking  time  for  confideration,  dehvered 
his  opinion,  that  G  ilcs  was  intended  to  have  the  whole 
beneficial  interefl  in  the  refidue  of  the  real  and  per- 
fonal eflate  ;  and  that  the  trufl  was  to  continue  only 
during  his  minority.  That  it  was  the  fame  as  if  the 
teflator  had  faid,  "  I  give  the  eflate  to  truflees,  in 
*'  trufl  for  Giks,  till  he  attain  21,  and  then  to  Giles 
"  and  his  heirs."  That  Shephard  v.  Neivland,  2  P, 
Wtns.  1 94,  was  a  much  flronger  cafe. 

Challenger  V.  §  21.  Upon  a  cafe  fent  out  of  Chancery  for  the 
S  TemRep  opinion  of  the  Court  of  King's  Bench,  the  fafts  were  ; 
597-  a  perfon  devifed  to  truflees  and  their  heirs  a  certain 

eflate,  in  trufl  for  Joan  the  wife  of  John  Pippet,  and 
James  her  fon  ;  one  moiety  of  the  profits  to  be  applied 
by  the  truflees  to  the  feparate  ufe  of  the  faid  Joan^ 
and  the  other  moiety  to  be  laid  up,  or  otherwife  im- 
proved, till  the  faid  James  fhould  arrive  at  his  age  of 
21  years.  And  his  will  was,  that  if  the  faid  Joan 
fhould  die  during  the  minority  of  the  faid  James,  the 
truflees  fhould  lay  up  the  Increafe  and  profits  of  the 
mother's  moiety  for  the  benefit  of  her  fon ;  and  after 
the  deceafe  of  the  faid  Joan,  fhould  permit  and  fufFer 
the  faid  James  to  enter  upon  and  enjoy  the  whole,  as 
foon  as  he  attained  the  age  of  2 1  years. 

It 
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It  was  infifled,  that  James  Pippct  took  only  an  eflate 
for  life,  becaufe  no  words  of  inheritance  were  added 
to  the  devife  to  him :  that  the  argument  drawn  from 
the  cafes  in  Peere  Williams  and  A?nbler,  that  the  bcne- 
ftcial  intercft  which  the  devifee  took,  was  coextenfive 
with  the  legal  interefl  devifed  to  the  truftees,  was  un- 
tenable ;  becaufe  it  tended  to  fhew,  that  in  all  cafes 
where  an  eftate  was  given  to  trullecs  and  their  heirs,  in 
truft,  the  ceftuique  'truji  inufl  take  a  fee.  But  the 
eftate  of  the  ceftuique  truJi  was  not  to  be  meafured  by 
the  eftate  devifed  to  the  truftees,  and  a  contrary 
do£lrine  had  at  all  times  prevailed,  namely,  that  the 
heir  at  law  takes  whatever  is  net  exprefsly  devifed 
away  from  him.  It  was  faid  in  reply,  that  it  was  not 
neceflary  to  contend  that  the  heir  at  law  would  take 
whatever  was  not  devifed  away  from  him,  becaufe 
here  the  fee  was  exprefsly  given  to  the  truftees,  and, 
by  that  devife,  the  teftator  had  manifefted  his  intention 
tlvat  the  heir  at  law  fliould  not  take.  Then,  if  the 
eftate  did  not  defcend  to  the  heir  at  law,  the  queftion 
was,  to  whom  it  was  devifed  ?  and  the  two  cafes  cited 
from  Peere  Williams  and  Ambler^  fl?:ewed,  that  the  law 
had  already  put  a  conftruQion  on  a  will  framed  like 
the  prefent,  and  had  faid,  that  the  ceftuique  trufl  fiiould 
take  a  beneficial  intereft  in  the  whole  that  was  devifed 
to  the  truftees.  The  Court  of  King's  Bench  gave  no 
opinion  when  the  cafe  was  argued,  but  certified,  that 
Sohi  Pippet  took  a  beneficial  intereft  in  fee. 

§  22.  "Where  the  introduftory  claufe  prefixed  to  a   EfFta  of  an  \ 
devife  of  real  eftate  fhews,  that  the  teftator  intended  to   cuX."^  "^ 
depart  with  his  whole  property,  the  fubfequent  words 

R  2  will, 
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will,  if  poffible,  be  conflrued  fo  as  to  pafs  an  eflate  in 
fee,  and  to  prevent  an  inteftacy,  as  to  any  part  of  his 
property. 

Ibbetfon  V.  §  23.  A  tefta'Or  began  his  will  in  thefe  words  :  "  As 

Fcimft  R-p  *'  ^<^^ching  my  worldly  eflate,  wherewith  it  has  pleafed 

157'  "  God  to  blefs  me,  I  give    devife,  and  difpofe  of  the 

Frogn-'orton,  *    fame  in  the  fodov.ing  manner."     He  then  gave  to 

V  tioyd'.y,     his  mother  all  his  eflate  at  N.  with  all  his  gfoods  and 
3  Bur.  i6i8.  o 

chattels,  as  they  then  flood,  for  her  natural  life,  and 
to  his  nephew  T.  D.  after  her  death,  if  he  would  but 
change  his  name.  If  he  did  not,  then  he  gave  him 
only  ic  I.  a  year,  to  be  paid  him  for  his  life  out  of  N.. 
Clofe,  and  the  farm  held  at  A*.,  which  he  gave  her 
upon  his  nephew's  refufing  to  change  his  name,  to  her 
and  her  heirs  for  ever.  It  was  decreed  bv  Lord  Talbot, 
that  the  nephew  took  an  eflate  in  fee  ;  for  the  intent 
plainly  appeared  to  pafs  the  inheritance. 

Froemorton  §  24.  The  determination,  in  this  cafe,  was  not  en» 

5  Will"?  Rep.    tirely  founded  on  the  force  of  the  introductory  claiife  : 
414-  and,  in  fome  modern  cafes,  the  courts  have  refufed. 

Infra,  ch.  13'     . 

in  the  conflruclicn  of  a  will,  to  conned  the  introduc- 
.^     tory  claufe  with  that  which  contained  the  devife. 

EfFeaofthc         S  ^5'  As  the  word  ^^  cjlate"  fignifies  fuch  an  in- 
Word  terefl   as   the   tenant  hath  therein,  fo  that,  if  a  man 

Tit.  1.  f.  18.     grants  all  his  eflate  in  Dale  to  A.  and  his  heirs,  every 
I   n  •  345  ^'    thing  which  he  can  poilibly  grant  will  pafs  thereby  j  it 
has  been  long  eflablifhed  by  analogy  from  this  princi- 
ple, that,  in  a  will,  the  words,  "  all  my  ejiate"  pafs 
a  fee-fimple. 

§  26.  A 
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§  16.  A  perfon  devifed  to  his  wife  his  whole  eftate,    Jolinfon  v. 
paying  debts  and  legacies.     Adjudged,  that  the  wife    ,  rqu.  Ab. 
took  a  fee  by  force  of  the  words,  "  my  whole  ejiate :"    ^34- 
for  thefe  words  extended  to  his  land,  according  to  the 
common  parlance,  and  alfo  to  all  his  eftate  in  the 
land. 

§  27.  In  the  cafe  of  Bridgeiuaier  v.  Bolton  it  was  Antech.  iq* 
I'efolved,  that  the  fee-fimple  of  the  rents  palled,  or  ai: 
leaft  the  whole  eilate  of  the  deviibr  therein  ;  for  *'  all 
his  eftate"  was  a  defcription  of  his  fee.  In  pleading  a 
fee-fimple,  no  more  is  faid  ihd.n,  fei/itus  in  dominico  fuo^ 
ut  de  feodo :  and,  in  formedon  or  other  action,  if  a 
fbe-fimple  be  alledged,  it  is  faid,  cujusjiatum  the  de- 
mandant has  now. 

§  28*  A  perfon  having  copyhold  eflates  which  he   Lane  v. 
had  furrendered  to  the  ufe  of  his  will,  devifed  in  thefe   ^  <i,\xQ^.  383, 
words — "  All  other  my  eflate  of  what  nature  foever 
"  I  give  to  my  wife  ^oan^  whom  I  make  my  executrix 
**  lo  pay  my  debts  and  legacies  therewith.*'    Refolved 
fchat  the  inheritance  pafied. 

§  29.  In  the  cafe  of  Shaw  v.  Bull^  Lord  Ch.  Juft.  ,2  M0J.596. 
Trevor  faid — "  In  the  conftruftion  of  wills  generally, 
'"^  the  words,  my  eflate,  the  refidue  of  my  eftate,  or, 
*'  the  overplus  cf  my  eflate,  may  well  pafs  an  inhe- 
*'  ritance,  where  the  intent  is  apparert  to  pafs  it: 
"  But  fuch  intent  to  carry  an  inheritance  by  fuch^ 
*'  words  mufl  be  very  apparent,  and  neceilary  to  be 
"  drawn  from  the  words  of  the  will,  and  circumflances 
*'  of  the  cafe.     For  if  the  words  be   indifferent   to 

R  3  "  real 
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'*  real  and  perfonal  eftate,  or  may  be  applied  to  per- 
"  fonal  alone,  there  the  heir  at  law  is  not  to  be  difin 
"  herited   by  the  implication   of  fuch   words,  or  by 
"  any  implication  at  all,  but  what  is  a  neceffary  one.** 

Barry  v.  §  30.  A  perfon  devifed  all  her  land  in  Upper  Catejhy, 

2  P/VVms.         witn  all  their  appurtenances,  to  yv,  Ldgezuortb.      Ine 

S^3-  Mafter  of  the  Rolls  decreed,  that  the  devifee  took  a 

fee  ;  becaufe  it   had   long  been    fettled  that  the  word 

*'  e/^aie  "  was  fufficient  in  a  will  to  pafs  a  fee, 

Balllsv.Gale,        §  3 1.  A  teflator  devifed  to  his  wife,  all  that  eflate 
2  Vef.  R.  48.    j^^  bought  of  Mead,  for   fo  long  as  fhe  lliould   live  ; 

and  in  another  claufe  fays — "  I  give  to  my  fon  C.  G. 

«  all  that  eftate  I  bought  of  Mead^  after  the  death  of 

"  my  wife." — The  queilion  was,  whether  C.  G.  took 

an  eftate  in  fee  or  not. 

'Lord.  Hardwicke — "  This  cafe  arifes  on  a  fubjefi, 
"  which  admits  of  a  very  large  field  j  and  on  which 
"  there  is  a  variety  of  cafes,  and  a  variety  in  thofe 
**  cafes,  as  to  the  extent  and  force  courts  of  law  and 
"  equity  have  given  to  particular  words  In  wills,  on 
**  which  this  queftion  has  arlfen.  But  there  is  no 
"  doubt  at  all,  as  to  the  prefent  cafe  ;  and,  as  to  what 
**  was  thrown  out,  of  favour  in  cafes  of  this  kind  to  an 
"  heir  at  law,  it  is  to  be  laid  out  of  the  cafe  ;  becaufe 
*'  by  this  will  (whatever  is  the  conftruclicn)  the  heir 
'*  is  difinherited  certainly  3  which  Is  clearly  ihev/n  to 
*'  be  Intended  by  the  fweeping  devlfe  of  all  his  real 
**  eftate. 

«  On 
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"  On  the  firft  qucflion  I  am  of  opinion  that  both 
"  the  thing  itfelf,  and  the  eflate,  property,  and  inte- 
"  reft,  the  teftator  had,  palled  by  the  devil'e.     Several 
"  queflions  have  arifen  in  courts  of  law  and  equity  on 
"  devifes  of  this  kind ;  but  all  the  latter  determina- 
"  tions  have  extended,  and  leaned  as  much  as  pofTible, 
"  to  make  words  of  this  kind  comprehend,  not  only 
"  the  thing  given,  but  alfo  the  eflate  and  interelt  the 
*'  teftator  had  therein ;  and  for  a  very  plain  reafon. 
"  It  commonly  happened  in  wills  made  by  the  teftator 
"  himfelf,    being   inops  confiHi,  not   conufant   of  the 
"  law ;  of  which  kind  this  will  is :  and,  when  it  is 
"  fo,  it  is  well  knovv'n,  that  when  one  gives,  efpecf- 
"  ally  among  his  children,  fuch  and  fuch  lands,  de- 
"  fcribing  the  lands  only,  he  moft  commonly  means 
"  the  fee-ftmple  of  it ;  unlefs  where  he  gives   it  for 
"  life.     Where  he  means  to  give  a  thing  only  for  a 
"  particular  intereft,  as   for  Hfe   or   years,  common 
"  fenfe  points  out  to  add  thofe  limiting  words :  and 
"  the  generality  of  people,  giving  without  fuch  limi- 
"  tation,  mean  to  give  it  abfolutely,  though  the  word 
*'  heirs y  or  fuch  words  are  not  added.     Where  words 
"  of  limitation  are  not  added,  the  law  is  fo  tied  down, 
"  that  the  rule  is,  it  can  give  only  an  eftate  for  life  ; 
**  but  moft  frequently  that  is  contrary  to  the  intent  of 
**  the  teftator,  efpecially  when  it  is  among  children  ; 
"  but  the  law  cannot  help  it;  it  muft  be  fo  purfued, 
"  and   it  is   better  that  ftiould   be  fo,  than  the   rule 
"  broke  in  upon.     But,  in  the  laft   cafes,  the  court 
"  has   endeavoured   to  make  '^  ejlate**  amount  to  a 
"  devife  of  the   whole  intereft,  unlefs   fome  words 
**  reftraining  or  limiting  that  general  fenfe.     Accord- 
R  4  "  ing 
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"  ing  to  Lord  Holt^  "  cj}ate'"  is  admitted  to  be  fuffi- 

"  ciant  to  make  a  defcription,  not  only   of  the   land, 

"  but  of  the  intereft  in  the  land.     But  it  is  objected 

"  the  pronoun  my  is  not  added;  there  was  no  occalion 

"  for  it.     It  was  necc;frary  he  fhould  ufc   fuch  words, 

"  as  point  out  the  whole  intereft  he   had  in  the  land, 

"  which  is  fufficiently  done  by  the  other  words  :  for 

*'  he  bought  of  Mead  the  land,  and  the  fee-fimple  in 

<='  the  land,  which  is   agreeable  to  the  conftrudion  of 

"  the  word  '-' ^Jlate -,'"  being  fufficient   to  defcribe  the 

*'  thing  and  the  intereil  therein,  as  it  is  in  the  cafe  of 

"  all  my  efiate.     As  to  the  objection  from  the   devife 

"  to  the  wife,  he  did  not  intend  a  fee  there :  but  that 

"  is  no  argument,  that   he  did  not  intend  the  word 

"  ejiaie^    to  comprife,    not   only  the  thing,  hut  the 

"  intercfl  and   property  in   the  thing.     Perfons,  not 

"  knowing  the  law,  know  when  to  add  a  reftricUon 

"  to  what  they  give:  therefore,  his   adding  that  to 

"  his  wife's  devife,  fhews,  he  was  apprehenfive  this 

*'  word  "  efiaie^^  would   pafs  the  whole,  otherwife ; 

"  and  rather  confirms  and  flrengthens  the  fublequent 

*'  claufe.     But  another  argum.ent  may  be  drav/n  on 

"  this  Vv'!ll ;    that  the  tcftator  is  dividing   his   efiate 

*'  among  his  wife  and  children ;  and  it  is  inconceiv- 

*'  able  he  fhould  intend  to   give  the   provifion,    he 

"  meant  for  his  fon  Charles    by  a  reverfion  for   life, 

*'  after  the  death  of  his  wife,  which  greatly  flrengthens 

**  the  confirudion  of  all  thefe  wills  ;  and  on  th'3  rea- 

"  fon  I  am  of  opinion,  this  is  flrongcr  than  Ibhetfon  v. 

Ante.  f.  23.       *'  Beckiiiih  :  for  there  v/as  a  locahty  defcribed,  which 

**  is  what  makes  the  obligation  to  this   large  conflruc- 

**  tion.     It  makes  no  dijfterence,  whether  it  is  *'  all 

"  my 
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**  my  ej^ate  at  NortLwich  chfe^*  or  all  the  eftatc  ;  for 

*'  it  mull  be  conftrued  with   a  videlicet,  which  is  as 

"  local ;    and    this   is    a   devife   of    the   fame  kind 

«  exadly." 

^  32.  A  perfon,  being  fclfed  in  fee  of  a  houfe  and    HoldfaftT, 
land  at  Braywick  in  the  «ounty  of  Berks,  devifed  the    ,  jerm*  R. 
feme  in  the  words  following — "I  give  and  bequeath    4-^i« 
"  to  Mrs.  Martin   my  eftate  at  Braywick,  Berks" — > 
It  was  contended,  that  thefe  words  did  not  pafs  a  fee, 
for  want  of  the  word  "  all  :^*  but  the  court  held  that 
the  devifee  took  a  fee. 

§  3^.  The  word  *'  eftates*'  is  confidered  as  equiva- 
lent to  the  word  *'  ejiate  ;'*  unlefs  other  words  are 
added  to  exprefs  a  different  intention. 

§  34    A  perfon,  feifed  of  fliares  in  the  corn-market   Fletcher  ▼. 

of  .he  city  of  London,  devifed  to  his  nephew  the  ia«    ^'^'^°"'„ 
^  *  2  Term  K. 

come  of  his  fhares  in  the  corn-market,  for  his  natural  656. 
life ;  and  all  the  reft  of  his  eftates,  with  all  monies  in 
the  flocks,  i^c.  to  be  divided  in  equal  fhares  to  Elir^' 
bsth  Snow,  ^c.  fhare  and  fhare  alike.  It  was  refolved, 
that  the  laft  claufe  comprehended  the  reverfion  of  the 
ihares  in  the  corn-market,  and  carried  the  abfolute  in- 
heritance in  them  to  the  devifces  Elizabeth  Snow,  Iffc, 

S  35.    The  words    '■'•  ie ft amcntary  ejiate"  will  alfo   SmitHv. 

pafs  an  eftate  in  fee-fimple,  where  there  is  an  intro-   CofSa, 
J    T.  \     r     '    ^•      '  .  ,.^     ^      „  2  H.  Black. 

ductory  claufe,  mdicatmg  an  mtentioii  to  difpofe  of  all   R.  444. 

the  teftator's  propeity. 

S  36*  Where 
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§  36.  Where  the  word  '^  ejlate**  is  ufed  only  for 
the  purpofe  of  defcribing   the   local   fituation  of  the 
lands  devifed,  it  will  not  have  the  effect  of  pafling  an 
Ch.  13.  eflate  in  fee,  as  will  be  fhewn  in  a  fubfequent  chapter. 

All  the  ve(l  %  Z7-  The  words,  "  All  the  rejl  and  refidue  of  my 

and  refidue  of  ^       ,     ^        »»       mi  •  n        r      i       j  j 

my  Eilatc.       real  andperfonal  eflate^    will  m  molt  cafes  be  deemed 
fufficient  to  pafs  an  eflate  in  fee-fimple. 


Murray  T.  §  38.  A.  devifed  50/.   to  his  heir  at  law,  and  then 

Prec.'in  Cl.a.    g^ve  all  the  refl  and  refidue  of  his  real  and  perfonal 
^^4-  eflate  to  his  vs^ife.     It  was  decreed  that  the  wife  took 

2  Vein.  564.  r    t.         n_ 

an  eflate  in  fee-fimple  in  the  real  eflates  of  the  teitator. 


Beachcroft  v. 
Beachcroft, 
2  Vern.  6yo. 


§  39.  A  will  was  worded  thus : — "  I  do  by  this  my 
"  will  difpofe  of  fuch  worldly  eflate,  as  it  hath  pleafed 
"  God  to  bedow  on  me.  Firfl,  I  will  that  all  my 
"  debts  be  paid  and  difcharged  ;  and,  out  of  the  re- 
"  mainder  of  my  eflate,  I  give  and  bequeath  unto  my 
*'  wife  300/.  My  mind  is,  that  my  wife  have  one 
"  moiety  of  what  is  left  after  my  debts  paid." — The 
qucflion  was,  whether  a  rnoiety  of  the  real  eflate 
paffed  to  the  wife  in  fee,  or  only  half  the  perfonal 
eflate?  And  it  was  decreed,  that  the  wife  took  a 
moiety  of  the  real  eflate  in  fee. 


farmer  v. 

Wile, 

3  P.  Wms. 

295. 


§  40.  A  will  was  made  thus : — "  As  to  all  my  tem- 
"  poral  eflate  with  which  it  has  pleafed  God  to  blefs 
*«  me,  I  difpofe  of  the  fame  as  follows.'*  Then  there 
are  feveral  bequefls ;  and  then  come  thefe  words. 
*'  And  all  the  refl  of  my  eflate,  goods  and  chattels 
"  whatfoever,  real  and  perfonal,  I  give  to  my  beloved 

«  wife.** 
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**  wife." — Adjudged,  that  the  words  In  this  will  were 
the  fame  as  if  the  teftator  had  faid,  "  I  devife  the  reft 
**  and  refidue  of  my  temporal  eftate,"  which  there- 
fore pafled  a  fee-fimple. 

4  r.  §  A  perfon  devifed  all  the  reft,  refidue,  and  re-   RIdait  r. 
mainder   of  his  goods,  chattels,  and  perfonal  eftate,    ,Atk.486, 
together  with  his  real  eftate,  not  therein  before  devifed,    '  ^^^'  ^°" 
to  his  wife.     It  was  held  by  Lord  Hardwicke,  that  the 
words,    "  together  with   my  real  eftate,"  carried  the 
land  and  the  inheritance. 

§  42.  A  perfon  began  his  will  thus— As  to  all  my    Grayfcn  v. 

temporal  eftate  wherewith  it  hath  pleafed  God  to  blefs    "^I^'"!^""' 
'^      .  .  ^  1  Wilf.  R. 

me,  I  give  and  devife  the  fame  as  follows — Then  gave    333. 

feveral  legacies  to  A.  and  direded  him  to  fell  all  or  any         '^  •  5^* 

part  of  his  real  and  perfonal  eftate  for  the  payment  of 

his  debts  and   legacies,  and  concluded   his   will  with 

this  refiduary  devife.  —''  As  to   all  the  reft  of  my 

"  goods  and  chattels,  real  and  perfonal,  moveable  and 

**  immoveable,   as    houfes,    gardens,    tenements,  my 

"  fhare  in  the  copperas  works,  err.  I  give  to  the  faid 

"  A.*'  without  making  ufe  of  the  word  ejiate  or  any 

words  of  limitation  whatever. 

Lord  Hardivicke  doubted  at  firft,  but  was  afterwards 
clearly  of  opinion,  as  the  teftator  had  a  fee,  that  A, 
took  a  fee. 


§43.  The  words,  "  whatever  elfe  I  have  not  dif-   whatever  dfc 

§  44.  Thus, 


^  **  pofed  of,"  will  pafs  an  eftate  in  fee.  \^^^l  "°^ 

dilpoied  of. 


45^ 

RopewcU  V. 
iickland, 
I  Salk.  239. 
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§  44.  Thus,  where  a  perfon  devifed  his  manor  of 
B.  to  A.  and  his  heirs,  and  then  proceeded  :  "  Item, 
"  I  devife  all  my  lands,  tenements,  and  hereditaments, 
"  to  the  faid  .A.  Item,  I  devife  ill  my  goods  and 
"  chattels,  money  and  debts,  and  wiiatever  elfe  I  have 
'*  not  before  difpofed  of,  to  the  faid  j^.  he  paying  my 
"  debts  and  legacies."  Lord  Ch.  Juft.  Trevor  held 
that,  under  the  concluding  claufe,  whatever  he  had 
not  difpofed  of,  an  eftate  in  fee  paffed. 


Remainder.  §  45*  If  a  teftator  devifes  the  whole  remainder  of 

his  lands,  thefe  words  will  pafs  an  eftate  in  fee  limple. 


Norton  V. 
Ladd,  Lutw. 
761. 


§  46.  A  perfon  devifed  to  his  filler,  and  after  her 
deceafe,  the  whole  remainder  of  his  lands  to  his  bro- 
ther, if  he  fui"vived  her.  Adjudged,  that  thefc  words 
could  not  extend  to  the  quantity  of  the  land,  but  to 
the  quantity  of  eftate  in  the  land  ;  for  the  whole  land 
was  given  to  the  fifter  for  life,  fo  there  could  be  no 
remainder  of  that ;  therefore,  it  muft  be  the  remainder 

VIdeJackfon    of  the  eftate  in  the  land,  and  by  confequence  a  fee- 

Antel!" o.      firnple  paffed. 


Reverfion.  §  47'  The  word  reverfion,  is.  alfo  fuiEcient,  In  moft 

cafes,  to  pafs  an  eftate  in  fee-fimple. 


Bailis  V.  Gale, 
2  Yd.  48.         « 


§  48.  A  perfon  devifed  in  thefe  words. — *'  I  give 
to  my  fon  C,  G.  the  reverfion  of  the  tenement  my 
"  fifter  now  lives  in,  after  her  deceafe,  and  the  rever- 
**  fion  of  thofe  two  tenements  now  in  the  polTelTion  of 

"  7'  c,'[ 


Lord 
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Lord  Hardwicke  faid,  the  word  reverf.on  paffed  the 
fee.     The  intereft  which  the  teftator  had  in  it  was,  the 
reverfion  in  fee  he  had  in  himfelf,  expe£lant  on  thofe 
leafes   he  had   granted,  whether  for  Hfe  or  for  years. 
Reverfion  was  a  right  of  having  the  cflate  back  again, 
(which  created  an  intereft)  when  the  particular  eilate 
determined.     And,  according  to  Lutwic/j  y6i,  a  de-   Norton  v. 
vife  of  a  reverfion  pafled  a  fee.     There-it  was  a  devife   Ante  f. 46. 
of  the  whole  remainder,     Reverfion  was  defcriptive  of 
that  right  of  reverter  by  way  of  eminence,  that  was  in 
himfelf,  confequently  there  was  no  ground  to  fplit  or 
divide  it :  far,  giving   the  reverfion  gives  the  whole 
reverfiCJTi,  uniefs  words  a2"e  added,  limiting  or  reflrain- 
ing  the  intereft.     Here  alfo  occurred  another  argu-. 
ment,  from  his  maldng  a  divifion  of  his  eftate  among 
his  children,  that  it  was  extraordinary  he  fhould  give 
his   children   a   dry  reverfion,    when  the  antecedent 
eftate  might  continue   longer  than  their  lives ;  which    vide  Peitoa 
flrengthened  the  argument,  that  they  fliould  have  as    ^"vern^6- 
liberal  a  conftruQion  as  the  law  would  allow.  contra. 

§  AQ,  It  is  a  rule,  long  fmce  efiabllfhed  in  the  con-   p^^'jepu 

^    '/  .  .  .  ConJitionof 

flrudion   of  wills,  that  if  a   perfon  gives   lands   to   paying  a  Jium 
another  by  will,  with  a  diredion  that  the  devifee  fhall   °  inft  "gV. 
pay  a  grofs   fum  out  of  it,  the  devifee   will  take  an  "•  ^' 

.  .  3  Rep.  21  a. 

edate  in  fee,  without  any  other  v/ords  j  though  the  Cowp.  Rep. 
fum  direded  to  bq  paid,  fhould  not  amount  even  to  a  '*"^' 
year's  rent  of  the  land.  This  conflru£lion  is  founded 
on  the  principle,  that  a  devife  of  land  fhall,  in  all 
cafes,  be  intended  for  the  benefit  of  the  devifee  ;  now*, 
if  a  devifee  was,  in  cafes  of  this  kind,  only  to  take 
an  eftate  for  life,  |ie  rnight  die,  before  he  received  [rom 

the 
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Collier's  Cafe, 
6  Rep.  i6a. 
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the  land  the  grofs  fum  he  had  paid,  aod  confequcntly 
be  a  lofer  by  the  devife. 

§  50.  A  teflator  devifed  lands  to  his  brother,  pay* 
ing  to  one  perfon  20  s.  and.  to  others  fmall  fums, 
amounting  to  45  s,  in  all :  the  land  \\*as  of  the  value 
of  3  /.  per  annum.  Adjudged,  that  the  brother  took 
an  eftate  in  fee. 


Wellock  V, 
Hammond, 
Cro.  Eliz. 
204. 


Moore  v. 

Pric€, 

3  Keb.  49. 


§  51.  T.W,  devifed  copyhold  lands,  of  the  nature 
of  hoYough-EngliJh,  which  he  had  furrendered  to  the 
ufe  of  his  will,  to  John  his  eldeft  fon  j  paying  40  s.  to 
each  of  his  brothers,  and  fillers.  Adjudged,  that 
John  took  an  eftate  in  fee. 

§  52.  A  perfon  devifed  all  his  eftate  to  J.  paying 
forty  pounds  a  piece  to  his  fifters.  Adjudged  a  fee- 
fimple  ;  and  it  appearing  that  the  perfonal  eftate  was 
not  fufficient  to  fatisfy  legacies,  it  muft  confequently 
be  intended  his  real  eftate.  Befides  the  devifee  was 
not  executor,  and  therefore  it  could  not  be  intended 
of  the  perfonal  eftate. 


Reeves  v.  §  $2*  ^'  ^Y  ^^^  ^^^^  devifed  lands  to  B.  and  then 

ii°Mod  2c8.   bequeathed  legacies ;  and  gave  five  pounds  to  C.  and 

directed  B.  to  pay  it,  but  gave  him  two  years  for  that 

purpofe  ;  and  the  jury  found  the  land  to  be  worth  fifty 

ihillings  a  year. 

It  was  adjudged  that  B.  took  a  fee,  for  that  the  de- 
vife was  of  a  fum  in  grofs,  and  a  debit um  in  prafetiti^ 
fdvendum  in  futuro.     And  it  was  a  fum  certain  to  be 

paid 
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paid  to  B,  at  all  adventures,  whether  the  land  yielded 
full  five  pounds  or  not,  and  fo  not  like  the  cafes 
where  the  fum  devifed  was  to  arife  out  of  profits 

§  54.  A  devife  of  lands,  charged  with  the  payment   Devlfe  charg. 
of  debts  and  legacies,  will,  for  the  fame  reafon,  pafs   '^/''^  ^'>^* 

"  '  '   *  and  Legacie*. 

an  eftate  in  fee  fmiple. 

§  c^^.  A  perfon  devifed  to  his  brother  Richard^  all    Ackland  v. 
his  lands,  tenements,  and  hereditaments,  and  whatever    ^^^^^^^^'^ 

'  '  '  2  Vern.  687. 

elfe  he  had  in  the  world,  and  made  him  executor ; 
defiring  him  to  pay  his  debts  and  legacies.  Adjudged 
on  a  fpecial  verdidt,  that  the  devifee  took  an  eftate 
in  fee. 

§  ^6.  A.  feifed  of  lands  in  fee  made  his  will,  and   preak  v.  Lcc 
gave  his   coufin  B,  20/.  to  be  paid  out  of  his  lands   2  Show.  R. 
within  one  year ;  and  after  other  legacies  he  gave  all 
his    lands    to    Richard    generally.      Adjudged    that 
Richard  took  an  eftate  in  fee. 


§  ^y.  A  will  was  made  in  thefe  words.    "  All  the  d 


oe  V. 


*«  reft,  refidue,  and  remainder  of  my  meifuages,  lands,   ^'i,^^'"'^'* 

"  tenements,  hereditaments,  goods,  chattels,  and  per-  356. 

"  fonal   eftate  whatfoeyer,  my  legacies   and   funeral 

"  expences  being  thereout  paid,  I  give,  devife,  and 

"  bequeath  unto  my  fifter  J,  D. ;  and  conftitute  and 

"  appoint  her  my  executrix,  and  refiduary  legatee  of 

*'  this  my  will." 

Lord  Kenyon  faid,  That  the  firft  words  alone  were 
not  fufficienc  in  law  to  carry  a  fee  j  but  that  he  relied 

on 
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on  the  words  immediately  following,  "  my  legacies  and 
"  funeral  expences  being  thereout  paid,"  as  fufficient  for 
that  purpofe  j  for  the  fund,  which  was  to  anfwer  thofe 
demands,  ought  to  be  as  ample  as  poflible.  Thofe 
charges  extended  to,  and  were  to  be  taken  out  of  the 
property  which  was  before  given  to  the  refiduary  le- 
gatee :  and,  if  that  devife  did  not  comprife  the  whole 
Vide  Moore  of  the  devifor's  eftate,  the  intereft  as  well  as  the  land, 
iiifracb/i?.      ^^  legacies  and  funeral  expences  might  not  be  paid. 

Doe  V.  §  58.  A  perfon  devifed  in  thefe  words,  "  I  give  and 

8Term*R.  i.  bequeath  my  freehold  houfe,  with  the  appurtenances, 
Is'c.  and  all  the  furniture  thereto  belonging,  to  Elizas 
beth  Gib/on,  v/honi  I  make  executrix  of  this  my  lafl: 
will,  fhe  paying  all  my  juft  debts  and  funeral  ex- 
f>ences  and  legacies  before  mentioned,  twelve  months 
after  my  death.  I  likewife  leave  to  the  faid  E.  Gib/on 
all  the  reft  and  refidue  of  my  perfonal  eflate,*'  l^e. 
The  Judge  before  whom  the  caufe  was  tried  being  of' 
opinion  that  the  devifee  took  a  fee  by  reafon  of  the 
latter  words  in  the  devife,  "  fhe  paying  all  my  debts,'* 
non-fuited  the  plaintiff.  And  on  a  motion  to  fet  afide 
tiiat  non-ftik,  Lord  Kenyan  faid,  "  I  am  clearly  of 
**  cpinion.  that  the  direction  given  at  the  trial  was  per- 
•*  f^ly  Tight.  In  cafes  of  this  kind,  the  queflion  has 
•*  always  been,  whether  the  charge  is  to  be  paid  only 
**  out  of  the  rents  and  profits  of  the  eftate,  or  whether 
*'  it  is  to  be  paid  by  the  devifee  at  all  events  ;  in  the 
**  former  cafe  the  devifee  only  takes  an  eftate  for  life, 
•'  but  in  the  latter  he  takes  a  fee  :  otherwife  he  n)ight 
'*  be  a  lofer  by  the  devife.  Here  the  devifee  is  bound 
"  to  pay  the  debts  and  legacies  at  all  events,  and  the 

"  charge 
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♦*  charge  is  thrown  on  her  in  refped  of  the  real  eftate. 
"  The  perfonalty  is  given  to  her  by  the  next  claufe  in 
««  the  will." 

§  59.  A  perfon  devifed  in  thefe  words,  *'  All  the  Goodtule  r. 
"  red  I  have  in  the  world,  both  houfes,  lands,  goods  ^'paft'^'^g 
*'  and  chattels,  ftock  in  trade,  and  all  other  things 
"  that  belong  or  may  belong  to  me,  I  give  to  my 
"  prefent  wife  Joan  Pafcoe,  my  executrix,  fo  that  fiie 
"  fhall  fell  my  flock  in  trade,  and  houfehold  goods  ; 
"  and  if  thefe  will  not  pay  the  debts,  fhe  fell  next 
"  the  houfe  of  fee  in  Penzance ,  and  not  Profpednick  ; 
*'  fo  that  my  executrix  fhall  pay  in  good  time  all  law- 
*'  ful  debts,  that  fhall  appear.'* 

Lord  ElUnborough  faid,  it  was  clear  that  the  execu- 
trix and  refiduary  legatee  took  a  fee  in  the  premifes  in 
queftion  ;  for  flie  was  charged  with  payment  of  all  the 
debts,  and  fhe  had  the  land  devifed  to  her,  as  well  as 
the  perfonal  eftate,  all  in  the  fame  claufe,  in  order  to 
enable  her  to  fatisfy  that  charge.  And  fhe  could  not 
have  lefs  than  a  fee  in  it,  becaufe  fhe  was  empowered  to 
fell  it,  which  fhe  could  not  do  without  having  the  fee- 
As  to  what  was  faid  in  the  will,  relative  to  the  fale  of 
the  flock  in  trade  and  houfehold  goods  in  the  firfl 
inftance,  for  payment  of  debts,  and  if  thofe  were  not 
fufficient,  then  the  houfe  in  Penzance 'y  that  was  merely 
directory  to  her,  to  apply  the  perfonahy  firfl  for  pay- 
ment of  debts,  before  the  realty,  which  was  no  more 
than  what  the  law  dire6ts  in  the  common  cafe,  .  The 
diflindion  turned  in  all  the  cafes  on  this,  whether  the 
debts,  'bfc.  were  merely  a  charge  on  the  eflate  dcvifed> 

VouVU  ;&  or 


«58 
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or  a  charge  on  the  devifee  himfelf,  in  refpecl  of  fuch 

efkate  in  his  hands.     Judgment  that  the  devifee  took 


Vide  Denn 

V.  Miller,  . 

infra  ch.  13.     an  eltate  in  tee. 


Devifecharg-         §  60.  Where  lands  are  devifed,  with   a   direftion 
ed  with  an         j^     ^^    devifee  fhall  make  a  perpetual  annual  payment 

annual  ray-  r     r  i    j     ^ 

ment  fcr  evtr.  thereout,  the  devifee  will  take  an  eflate  in  fee,  with- 
out any  other  words :  for  otherwife  he  could  not  fulfil 
the  intention  of  the  teflator. 


Shallardv.  §  61.  y^.  devifed   lands  to   C.  a  younger  fon,  and 

5'''' n'r  willed  that  C.  fliould  pay  annually  to  his  elded  fon  B. 

and  his  heirs,  three  pounds.     Refolved,  that  this  was 

an  eftate  in  fee. 


Webb  V. 
Hearing, 
Cro.  Jac.  415. 


§  62.  Lands  were  devifed  to  J.  and  5.  and  they 
were  to  pay  yearly  to  the  Company  of  Merchant  Tay- 
lors in  London  61,  los.  It  was  refolved,  that  the 
devifees  took  a  fee  fmiple,  by  reafon  of  the  annual 
payment,  without  any  regard  to  the  greatnefs  or  fmall- 
nefs  of  the  fum  :  befides,  as  the  charge  continued  for 
ever,  the  eftate  muft  continue  fo  too  ;  for,  without 
the  eflate  the  charge  could  not  be. 


Smith  V.  §  ^3'  A  perfon  devifed  four  coats  to  four  boys  of 

Tlndal,  ^Yit  parifh  of  D.  for  ever,  and  all  his  lands,  tenements, 

2  Salk.  685.  *  '  n.  • 

iiMod.  1Q2.  and  hereditaments,  and  all  his  perfonal  eftate  to  his 
wife,  and  her  aftigns.  Adjudged,  that  the  wife  had 
a  fee  fimple,  becaufe  fhe  took  the  lands  with  a  per- 
petual charge. 


5  64.  A  devife 
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§  64.  A  devlfe,  upon  condition  of  paying  an  annual   Devlfe  charg- 
fum  to  a  third  perfon,  during  his   life,  will  give  the  annual  Pay- 
devifee   an   eftate  in  fee  fimple  ;  for,  otherwife,  the   '"^""^  ^^^  ^'^«' 
annuity  might  ceafe  before  the  death  of  the  perfon,  to 
whom  it  was  given. 

§  6^.  A  perfon  devifed  lands  to  A.  B.  conditionally  Lee  v. 
that  he  Ihould  allow  to  his  fon  Nicholas,  meat,  drink,    2  bhow.  49. 
iipparel,  wafliing,  and  lodging,  during  his  natural  life. 

It  was  argued  that  this  was  a  fee  fimple  for  Nicholas 
had  no  manner  of  provifion  elfe,  but  only  an  allowance 
of  meat  and  drink.  It  was  plain  the  teftator  defigned 
the  maintenance  to  be  for  Nicholas*s  own  life,  and  not 
that  when  A.  B.  fhould  die  Nicholas  fliould  flarve,  and 
therefore  it  was  clear  that  A,  B.  muft  have  a  larger 
eftate  than  for  his  own  life,  for  otherwife  inftead  of 
having  a  benefit  by  the  will,  he  would  be  damaged 
and  prejudiced  by  it,  if  he  fhould  perform  the  teftator*s 
will.  It  was  adjudged  by  all  the  court  thaty^.  B.  took 
an  eftate  in  fee  fimple. 

§  66.  John  Thatcher,  being  feifed  of  certain  houfes.  Reed  v, 

dcmifed  them  to  his  fon  Robert^  upon  condition  that   ^f/°,"' 

'     ^  2  Mod.  25, 

he  fhould  pay  unto  his  two  fifters  five  pounds  a  year, 
with  a  claufe  of  entry  for  non-payment.  The  court 
was  of  opinion  that  a  legacy  or  devife  is  always  for 
the  benefit  of  the  party ;  fo  that  it  is  reafonable  to 
make  fuch  conftruclion  of  the  will,  that  he  may  have 
no  poifibility  of  a  lofs :  for,  if  there  be  a  devife  to  one 
upon  condition  that  he  pay  a  fum  of  money,  if  there 
be  a  poflibility  of  a" lofs,  though  not  very  probable,  it 

S  3  Ihall 
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fhall  be  conftrued  a  fee.  And  therefore  the  ellate  in 
this  cafe,  being  limited  to  Robert^  and  charged  with 
payments  to  the  fillers  during  their  Hves,  plainly  proved 
the  intent  of  the  teftator  was,  that  the  devifee  fhould 
have  an  eflate  in  fee  fimple.  And  judgement  was 
given  accordingly. 

GooJiigl-jt  §  67,  A  perfon  having  a  copyhold  eflate  which  he 

A  11  * 

2  Black  R        ^^^   furrendered  to  the  ufe   of  his  will,  after  giving 
J04»'  feveral  legacies,  gave  to  Mary  Ramfey  the  juft  lum  of 

20  J.  a  year  for  and  during  her  natural  life,  to  be  paid 
by  his  executors.  He  alfo  gave  to  his  kinfman  Thomas. 
Allin  all  his  two  yard  lands,  with  his  houfe  and  home- 
flead,  with  the  appurtenances  ;  and  all  the  refidue  and 
remainder  of  his  goods,  chattels,  debts,  mortgages, 
leafes,  and  perfonal  eflate,  he  gave  to  the  faid  Thomas. 
Allin,  he  paying  his  debts,  legacies,  and  funeral  ex- 
pences,  and  made  the  faid  AUin  executor. 

The  queflion  was,  whether  the  devife   to  Tbgmat 
Allin  was  a  devife  for  life  or  in  fee. 

Lord  Ch.  Jufl.  De  Grey  faid,  he  thought  the  real 
eflate  devifed  to  Allin  was  in  fee  fnnple,  and  that  upon 
two  grounds,  ifl,  By  implication,  not  indeed  a  ne- 
ceffary  implication  ftri6lly  and  mathematically  fpeak- 
ing ;  but  fo  far  neceffary  as  it  clearly  arofc  from  the 
reafonable  conflruclion  of  the  will.  The  annuity  was 
given  to  Mary  Ramfey  for  her  natural  life  to  be  paid 
by  his  executor,  which  being  of  an  uncertain  dura- 
tion mufl  have  an  eflate  in  fee  to  fupport  it.  2d,  All 
the  feveral  devifcs  to  Allin  followed  each  other  imme- 
diately, 
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^lately,  nnd  murt:  therefore  be  conftrued  as  one  claufe  ; 
fo  that  the  payment  of  debts  and  legacies  was  charged 
on  the  real  as  well  as  the  perfonal  eftate.  The  other 
judges  concurred. 

§  6^.  Thomas  Ives,  being  felfed  of  a  houfe,  and  of  B.dJcley  v. 
two  copyhold  tenements,  and  ha^ng  a  daughter  and    ^BuVr.  1531! 
icveral  children,  made  his  will,  and  devifed  the  houfe    Wilmot  223. 
to  Clement  Borebarn  for  his  life,  paying  thereout  40  j.  a 
year  to  Robert  Borcbam,  the  teftator's  grandfon,  and 
after  Clement  Borehamh  deceafe,  to  be  equally  divided 
between  R,  S.  and  J,  Borebarn :  and  he  gave  his  two 
copyhold    tenements    to  Sarab   Borebarn,  Jhe  paying 
ibereout  40  s.  a  year  to  bcr  Jijler  Elizabeth  Borebarn, 

Mr.  Juftice  Wilmot  obferved,  that  the  conftruclion  of 
this  will,  like  all  others,  depended  on  the  intention  of 
the  teftator  ;  and  that,  in  this  cafe,  the  intention  of 
the  teftator  was  to  be  colleded,  firft  from  the  devife  to 
Clement  Borebarn,  and  then  from  the  devife  to  Sarah 
Borebarn,  He  devifes  expr^fsly  to  Ckmcnt,  for  and 
during  the  term  of  his  natural  life,  and  after  his  de- 
ceafe to  Robert  Sabill  and  Jeremiah  Borebarn ;  but,  In 
the  devife  to  Sarah,  he  omits  the  words,"  "^or  and 
during  her  natural  life  ;'*  which  it  muft  be  fuppofed  he 
would  have  inferted,  in  cafe  he  had  intended  only  to 
give  her  an  eUdte  for  life,  becaufe  he  had  juft  before 
done  fo  in  the  preceding  devife  to  Cleme?it.  It  was 
plain  that,  by  giving  it  her  generally,  without  adding 
amy  fuch  reftridive  words  as  he  had  before  added  to  his 
devife  to  Clement,  he  meant  to  give  her  the  abfolute 
.property.     He  meant  to  devife  it  ut  bona  et  catalla,  as 

S3  a  man 
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a  man  unacquainted  with  the  law  might  naturally  do : 
and  his  making   no   limitation  over   in  this  devife  to 
Sarah  was  an  additional  proof  of  his  intention  to  give  it 
to  her  abfolutely.     But  the  material  circumftance  was, 
the  condition  he  had  annexed  to  her  eflate,  of  paying 
an  annuity  to  her  fifter  Elizabeth  Borehanu     It  was  ob- 
jefted,  that  he  had  exprefsly  directed  the  40  j-.  a  year 
to   be  paid  ^'^  thereout  :^^  and  it  was  urged,  that  this 
was  equivalent  to  making  it  payable  out  of  the  rents 
and  profits.     And  he  thought   it  was  fo ;  therefore, 
this  was  not  to  be  confidered  as  a  charge  of  a  payment 
of  a  fum  of  money  in   grofs ;  but,  by  a   fubfequent 
claufe,  he  gave  40  /  ,  to  wit  50  /.  a  piece  to  tv/o  other 
grand-daughters  abfolutely.     Therefore,  he  probably 
meant    that    his    grand-daughter   Elizabeth  Boreham 
ihould  have  her  40  s.  a  year  upon  the  fame  foot ;  and 
that  the  provifion  he  had  thought  proper  to  make  for 
her,  fhould  be  a  laftlng  one,  to  continue  during  her 
life,  and  not  that  fhe  fhould   be  left  to  flarve  in  cafe 
her  fifler  Sarah  fhould  happen  to  die  before  her ;  and 
confequently  he  muft  have  intended  that  the  annuity, 
which  Sarah  was  to  pay  to  her  fifter  Elizabeth^  fhould 
be  an  annuity  during  the  life  of  Elizabeth :  and,  if  fo, 
then  it  followed  that  this  charge  of  40  s.   a  year  to 
Elizabeth   was  jufl   the  fame   thing   as   devifmg   an 
annuity  to  her,  though  it  was   put  in  the  form   of  a 
condition.     And  Mr.  AJhhurJl  very  candidly  admitted, 
that,  if  this  was   an  annuity  for   life  to  Elizabeth y  it 
would  make  it  a  devife  in  fee  to  Sarah  :  and,  as  this 
could  not  be  effectuated  without  conftrulng  the  inhe^ 
ritance  to  be  given  to  Sarah:,  it  raifes  a  veiy.  violent 

prefumptlorr. 
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prefuniption,  that  the  teflator   intended  her  an  eftate. 
of  inheritance. 

The  judges  were  all   of  opinion,  that   the  devifee 
took  an  eftate  in  fee. 

§  69.  A  teftator  began   thus  :— •"  As  touching  all    Goodn'ghtv. 
«  fuch    temporal    eftate,"  b'V. ;    and   then    devifed  a    ^'p^^^J^^'j^  .^^ 
houfe  to  his  grandfon,  paying  yearly  and  every  year 
out  of  the  laid  dwelling-houfe,  the  fum  of  15  x.  to  his 
grand-daughter. 

Lord  Kenyan  Chief  Juftice. — "  Though  the  general 
introductory  words  ufed  in  this  will,  would  have  fome 
effect  in  the  conftrudtion  of  the  fubfequent  devifes,  as 
was  faid  by  Lord  Talbot  in  a  cafe  before  him,  they  Ibbetfon  v. 
would  not  of  themfelves  have  carried  the  fee.  But  it  ^j^\g^^"  * 
has  been  very  properly  admitted,  that  the  words,  "  pay- 
"  ing  yearly  and  every  year^^  are  fufficient  for  that 
purpofe.  That  annuity  was  intended  to  continue  dur- 
ing the  grand-daughter's  life,  though  it  is  not  fo  ex- 
prefsly  mentioned  ;  and,  therefore,  of  neceflity,  the 
grandfon  muft  take  an  eftate  in  fee." 

§  70.  The  following  cafe  was  fent  out  of  Chancery,    /»ndrew  v. 
for  the  opinion  of  the  Court  of  King's  Bench  :  A  per-   ^°^^^^"r; 
fon  devifed  certain  eftates  to  her  fifter  for  life  ;  and,    292. 
after  her  deceafe,  ftie  gave  the  fame  to  £,  Southonfe^ 
charged  and  chargeable  neverthelefs  with  the  payment 
of  an  annuity  of  20  /.  to  /.  T.  for  and  during  the  term 
of  his  natural  life.     The  court  was  of  opinion,  that 
£.  Southou/e  took  an  eftate  in  fee :  and  Lord  Kenyon 

%  4  obferved. 
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Infra  ch.  13.  obferved,  that  the  determination  in  AnJJcy  v.  Chapman, 
Cro.  Car.  157,  was  founded  on  more  limited  grounds 
than  on  thole  adopted  in  modern  times. 

Exception. —        $  yi.  Where  lands  are  devifed,    with  a   direftion 
Ch  ^^"^  \  ^        *^^^  ^^^  devifee  fhall  pay  a  grofs  fum  of  money,  or  an 

the  J^ents         annual  fum,  out  of  the  rents  and  profits  of  the  lands, 
aiid  Pxdfits. 

the  devifee  will  take  only  an  eitate  for  life.     The  cafes 
on  this  point  will  be  ftated  in  a  fubfequent  chapter. 

Devlfe  to  §  72.  If  lands  are  devifed  to  truflees,  for  the  pur- 

Purpo^fes  re-  ?^^^  ^^  performing  any  particular  trufts,  which  require 

quiring  a  Fee.  that  the  truftees  fhould  have  the  fee-fimple,  an  eflate 

Wright, I Ab.  m  fee  Will  pafs  to  them,  without  any  words  of  limita- 

iiq,  J76.  jJqj^  .  £qj.  [i^gj-g  jg  j^g  difference  between  a  devife  to  a 

man  and  his  heirs  for  ever,  and  a  devife  to  a  man,  upon 
trufls  which  may  continue  for  ever. 

Gibfon  V.  5  73.  A  perfon  gave  all  and  fingular  his  freehold, 

J  Ytl.  485.  leafehold,  copyhold,  and  alfo  his  perfonal  eflate,  of 
what  kind  foever,  to  truftees  and  their  executors,  ad- 
miniflrators,  and  afligns,  in  trufl  to  and  for  feveral 
ufes,  to  pay  feveral  annuities,  fums,  and  legacies,  by 
and  out  of  the  produce  of  the  perfonal  eflate :  if  that 
fhould  happen  to  be  deficient,  then  to  pay  the  fame  by 
and  out  of  the  rents,  iffues,  and  profits,  arifmg  by  the 
real  eflate.  One  of  the  queflions  in  this  cafe  was, 
whether  the  truflees  took  an  eflate  in  fee  fmiple  under 
fhis  devife  ?  Lord  Hardivicke  was  of  opinion,  that 
the  inheritance  was  devifed  to  truflees  ;  and  faid,  it 
had  often  been  determined  that,  in  a  devife  to  truflee?', 
it  was  not  neceflary  the  word  "  heirs  "  fhould  be  in- 

ferted. 
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ferted,  to  carry  the  fee  at  law  :  for,  if  the  purpofes  of 
the  trafl  could  not  be  fatisfied  without  having   a  fee, 
courts  of  law  would  fo    conftrue    it,  as   in   Shaw  v.    Ante  f.  72. 
JVright,  and  in  fevcral  other  cafes.     Here  were  pur- 
pofes to  be  anfwered,  which   by  poffibiiity  (and  that 
was  fufficient)    could    not  be   anlwered,  without  the 
truftees  having  a  fee  ;  viz.  the  paying  of  feveral  an- 
nuities, and  large  pecuniary  legacies,  if  the  perlbnal 
eftate  was  deficient,  which  would  probably  be  the  cafe. 
Then,  how  was  the  reft  to  be  raifed  ;  barely  by  the 
rents  and  profits  ?     It  muft  be  fo,  if  it  was  a  chattel 
intereft :  for,  then,  it  could  not  be  taken  out  of  the 
eftate  b    anticipation ;  but  that  could  not  be  in  this 
cafe ;  for,  if  the  pecuniary  legacies  were  not  paid  out 
of  the  perfonal,  the  real  muft  be  fold  to  fatisfy  them ; 
for  feveral  of  them  were  to  be  paid  within  a  year  after^ 
the  teftator's  death,  and  could  not  therefore  be  paid 
by   annual  perception.      This,  then,  was   a   purpofe 
which  it  was  impofTible  to  ferve,  unlefs  the  truftees  had 
the  inheritance :  for,  if  they  were  to  fell  a  fee,  they 
muft  have  a  fee. 

§  74.  George  Beaumont  devifed  feveral  funis  of  3  /.    oates  t. 

a  year,  fome  for  life,  and  fome  in  fee,  and  added  j    Cooke,  3  Bur. 

1 084* 
"  thefe  legacies  to  be  faithfully  paid  by  my  truftee, 

*'  JoJon  Cooke,  eveiy  year.**  He  alfo  left  to  his  truftee 
and  executor  5  /.  to  build  a  tomb  for  him,  he  and  his 
heirs  always  to  fee  that  it  was  kept  in  order ;  and  ap- 
pointed the  faid  John  Cooke  his  fole  executor  and  truf- 
tee. The  court  was  of  opinion,  that  all  the  eftate  of 
the  teftator  paiTed  to  the  truftee  in  fee ;  becaufe  the 
inteation  was  clear,  that  he  meant  to  devife  his  real 

eftate 
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cftate  in  truft :  and  there  were  trufts  to  be  executed, 
which  the  trullee  could  not  eftecluate,  without  having 
an  eftate  in  fee  devlfed  to  him  ;  for  there  were  annui- 
ties in  fee  charged  on  the  real  eftate,  and  the  eflate 
,     muft  be  co-extenfive  with  the  char^^es. 

vide  Infra  ^  ^^    Where  only  an  eftate  for  life  is  devifed  in  the 

firft  inftance,  and  there  is  a  fubfequent  devife  to  the 
heirs  of  the  devifee  in  fee,  he  will  take  an  eftate  in 
fee. 


A  general  S  7^'  ^^  ^^"^^  ^^^^  ^^  chattels  real,  a  general  devife 

the  whole  In-  will  pafs  all  the  eftate  and  intereit  of  the  devifor. 

tereft  in  a 
Chattel. 

Venton  v.  -  -  S  77-  The  termor  of  a  meffuage  for  40  years,  de- 
Fofter»  Byer  yifed  and  gave  the  meffuage  by  his  will,  without  any 
words  of  limitation.  It  w^as  refolved,  that  the  entire 
term  palTed,  for  the  devifee  could  not  have  any  eftate 
in  the  houfe  at  will,  or  for  term  of  life,  or  for  the 
term  of  any  years,  or  a  year ;  therefore,  the  whole 
•    term  pafted. 

Tit.  8.  c.  I,  §  78.  A  difpofltion  of  a  term  for  years  to  a  perfon 

and  the  heirs  of  his  body,  is  a  difpofal  of  the  entire 
intereft  in  the  term  ;  for  a  term  cannot  be  intailed. 
But  a  devife  over  of  a  term  after  a  prior  difpofttion  of 
it  to  a  perfon  for  life,  is  good  by  way  of  executory 

Jnfracli.  19.  devife  ;  of  which,  an  account  will  be  given  in  a  fub- 
fequent chapter. 


i?.Wm.666.       §  79*  ^^  ^^  ^^^  ^y  ^^^^  Chancellor  Parker,  that  a 

devife  of  a  term  to  one  for  a  day,  or  an  hour,  is  a  de«- 

14  vife 
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vife  of  the  whole  term,  if  the  limitation  over  is  void, 
and  it  appears  at  the  fame  time  that  the  whole  is  in- 
tended to  be  difpofed  of  from  the  executors.  But  if  Fearne  Ex. 
fuch  an  intention  does  not  appear,  then  it  has  been  -^^^^  ^72* 
held  that  a  limitation  of  a  term  to  one  for  life,  does 
not  vefl  the  whole  fo  abfolutely  in  him  as  to  be  at  his 
difpofal,  but  leaves  a  pofTibility  {yii,  upon  the  death 
of  the  devifee  within  the  term)  of  reverter  in  the  exe- 
cutors of  the  tellator. 

§  80.  A,  poflefled  of  a  term  for  99  years,  devifed  it   Eyres  v. 

to  B.  for  life,  remainder  to  C.  for  life,  and  fo  on  to    ^c"S^"^<, 

'  I  Salk,  270. 

five  others  fucceffively  for  life.  It  was  refolved,  that 
after  the  death  of  the  feven  perfons  to  whom  the  term 
was  devifed  for  life,  it  ihould  revert  to  the  executors 
of  the  teftator. 
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CHAP.  XII. 


CenflruSlion. — What  Words  create  an  EJiate  TaiL 


5  I.  Any  Words  denoting  an  In- 
tention to  give  an    Ejlate 
Tall. 
5.  Heirs  qualified  by  fubfequent 
Words. 

18.  Devife  to  A.  and  his  heirs 
ivith  a  Remainder  over  to 
«  collateral  Heir. 


24.   The   Words   Ifue,  Children, 

(ffc. 
30.  An  Ejlate  Tail  may  arife  by 

Implication. 
%^'  A  Devife  generally  may  he  eti' 

larged  into  an  Ejlate  Tail. 
^1.  A  Devife  Jor  Lije  may  be  en^ 

larged  into  an  Ejlate  Tail. 


Scftion  I. 
A  S  lands  may  be  devifed  in  fee  without  any  of  thofe 
technical  words  which  are  required  in  deeds,  fo 
may  they  be  devifed  in  tail.  And  therefore  a  devife 
to  a  perfon,  et  femini  fuo^  or  to  a  man  and  his  wife, 
€t  h^redi  de  corpore  et  uni  haredi  tantum,  gives  an 
eftate  tail. 


Cro.  EL'z. 
3^4- 


§  2.  It  was  agreed  by  the  judges  of  the  King's 
Bench  in  36  Eliz.  that  a  devife  to  one  and  the  heir  of 
his  body,  was  an  eftate  tail ;  and  fhould  go  to  all  the 
heirs  of  his  body :  for  "  heir  "  was  nomen  colledivum, 
and  one  can  have  but  one  heir  at  one  time,  and  this 
fhould  go  from  heir  to  heir. 


§  3.  A  devife 
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S  q.  A  devife  to   J.  S.,  and  his  heirs  male,  paffcs  Bakerv.Wal], 

only  an  eftate  tail;    though  in  a  deed   thefe  words  185. 

would  create  an  eftate  in  fee,  as  the  word  ^^male**  Tit.  28.  c.  24. 

would  be  rejefted.  *•  ^°'* 

§  4.  A  perfon  devifed  a  mefluage  and  lands  to  her  Doev.Fyldes, 
cldeft  daughter  ji/ice,  and  the  heirs  of  her  body,  law- 
fully to  be  begotten,  for  ever ;  remainder  to  her  other 
daughters  in  the  fame  manner,  remainder  to  her  own 
right  heirs  for  ever,  charged  and  chargeable  with  the 
full  fum  of  nine  fcore  pounds,  to  be  levied  and  raifed 
out  of  the  firft  clear  annual  and  yearly  ifTues  and 
profits  of  the  faid  melTuages  '^c.  and  that  her  exe- 
cutors fhould  ftand  poiTeffed  of  the  faid  mefluage  for 
fo  long  a  time,  as  until  they  fhould  raife  the  faid  fum ; 
and  to  and  for  the  benefit  of  her  daughters  Anne, 
Margaret,  and  'Judith  (to  whom  fhe  had  given  the 
money)  until  the  fame  fhould  be  paid  by  her  eldeft 
daughter  Alice  or  her  heirs ;  and,  from  and  after  the 
raifmg  thereof  by  Alice  or  her  heirs,  it  was  her  will 
that  fhe  and  her  heirs  fhould  enjoy  the  faid  meflTuages, 
l5fc»  for  ever.  It  was  refolved  that,  as  the  words  of 
the  devife  created  an  eftate  tail,  the  charge  on  the 
lands,  and  the  fubfequent  ufc  of  the  words  *'  heirs  of 
Alice  Scofield"  fhould  be  conftrued  to  refer  to  the 
fpecial  defignation  of  the  heirs,  to  whom  the  eftate 
was  devifed  at  the  beginning  of  the  will ;  and  there- 
fore that  Alice  took  only  an  eftate  tail.  And  Lord 
Mansfield  obferved  there  never  was  an  inftance  of  an 
eftate  in  fee  raifed  by  implication  from  the  circum- 
ftance  of  a  charge  being  made  by  th€  devifor,  where 

an 


37<» 
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Vide  Dcnnv.   an  cxprefs  eftate  for  life  or  in  tail  was  dven,  and  here 
Slater,  infra.      .  .  o         ^ 

It  was  an  eftate  tail,  with  feveral  remamders  over. 

Sd'^b^f^bf  ^  ^'  -^^^^^^S^  ^  devife  to  a  man  and  his  heirs  gives 

quent Words.  I^im  an  eftate  in  fee  fimple,  yet  if  the  word  "  heirs** 
is  qualified  by  any  fubfequent  v/ords,  which  fhew  the 
intention  of  the  teftator  to  reftrain  them  to  the  heirs  of 
the  body  of  the  devifee,  the  devife  will,  in  that  cafe, 
create  only  an  eftate  tail. 


Clache'sCafe, 
Dyer  330^. 


§  6.  A  man  devifed  lands  to  A.  his  daughter  and 
her  heirs;  and,  if  fhe  died  without  iffue  in  the  hfetime 
of  her  fifter  B.^  that  it  fhould  remain  to  B.  and  her 
heirs.  This  was  held  by  three  juftices  to  be  an  eftate 
tail :  Dyer  held  that  A,  had  a  fee  fimple  conditional. 
The  opinion  of  the  three  judges  in  this  cafe  has, 
however,  been  confirmed  by  feveral  fubfequent  de- 
terminations. 


Soulle  V. 
Gerrard, 
Cro.  Eliz. 
525- 


§  7.  Richard  Baker  devifed  to  Pdchard,  one  of  his 
fons,  and  his  heirs  for  ever ;  and,  if  Richard  died 
without  iffue,  or  within  th€  age  of  twenty-one  years, 
then  the  land  fhould  be  divided  equally  amongfl  his* 
three  other  fons.  Adjudged,  that  the  devifee  took  an 
eftate  tail. 


Browne  v. 

Jerves, 

Cro.  Jac.  290. 


§  8.  William  Browne  being  feifed  in  fee,  devifed  all 
his  lands  to  John  his  fon  and  his  heirs,  and  if  he  died 
without  iffue  he  devifed  his  lands  in  Reculver  to 
Mathew  his  nephew,  in  fee,  and  his  lands  in /f<z;n  to 
Henry  his  nephew  in  fee. 


It 
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It  was  refolved  that  the  firfl  limitation  to  John  was,    ^ 
as  to  him  and  the  heirs  of  his  body,  and  no  fee. 

§  9.  William  Goldwcll  feifed  of  lands  in  fee,  devifed  Dutton  ▼. 
them  to  his  wife  for  life,  and  after  her  death  to  John  Cro.  Ja.427. 
his  elded  fon  and  to  his  heirs,  upon  condition  that  he, 
as  foon  as  the  land  fhould  come  to  him  in  polfeffion, 
fhould  grant  to  Stephen  his  fecond  fon  and  his  heirs,  an 
annual  rent  of  four  pounds  out  of  the  faid  tenements; 
and  that  if  the  faid  John  died  without  heirs  of  his 
body,  that  the  land  fhould  remain  to  the  faid  Stephen 
and  the  heirs  of  his  body.  The  firft  queftion  was, 
whether  John  had  an  eflate  in  fee  by  the  devife,  which 
was  to  him  and  his  heirs,  upon  condition  that  he 
fhould  grant  a  rent  to  Stephen  and  his  heirs,  whereby 
the  intent  was  fhewn  that  he  fliould  have. a  fee,  other- 
wife  he  could  not  legally  grant  fuch  a  rent,  to  have 
continuance  after  his  death. 

But  it  was  refolved  to  be  an  eftate  tail,  for  being 
limited,  that  if  he  died  without  iflfue  then  it  fhould  bs 
to  Stephen  and  the  heirs  of  his  body,  tliat  fheWed  what 
heirs  of  John  were  intended,  -viz.  heirs  of  his  body. 
But  yet  by  the  limitation  of  the  will,  he  was  to  make 
a  grant  of  the  rent,  which  being  by  appointment  of 
the  donor^  it  was  not  contra  formam  donationis,  but 
flood  with  the  gift,  and  fhould  bind  the  iffue  in  tail. 

§  10.    W.    Hydes,    having   two  fons   Thomas   and   Chaddockv. 
Francis,  devifed  all  his  lands  to  his  wife  for  life;  and,    ^°"''!^'' 

Cro.  Ja.  695. 

after  her  deceafe,  then  he  devifed  his  lands  in  B.  to 
Thomas  his  fon,  and  his  heirs  for  ever,  and  his  lands 

in 
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in  E.  L.  to  Francis  his  fon  and  his  heirs  for  ever ; 
adding  the  following  words.  "  Itemy  I  will  that  the 
*'  furvivor  of  them  fhall  be  heir  to  the  other,  if  either 
**  of  them  die  without  iffue." 

It  was  refolved  that  this  was  an  eftate  tail,  and  that 
although  the  firft  part  of  the  will  gave  a  fee,  the  fecond 
part  corrected  it,  and  made  it  but  an  eftate  tail. 

Bncer.  S  ^i*  A  pcrfon  gave  and  devifed  all  his  freehold 

wScs'i.  meflliage,  ^c.  to  his  fon  P.  B.  and  his  heirs,  for  ever, 

on  condition  that  he  fhould  pay  his  fon  W.  B.  30/. 
Then  followed  this  claufe  :  "  Item,  my  will  and  mind 
''  is,  that  in  cafe  any  of  my  faid  children,  unto  whom 
"  I  have  bequeathed  any  of  my  real  eftates,  Ihall  die 
*'  without  iffue,  then  I  give  the  eftate  of  him  or  them 
*•'  fo  dying  unto  his  or  their  right  heirs  for  ever.'* 

Lord  Chief  Juftice  Willes  delivered  the  opinion  of 
the  court  and  faid,  the  queftion  was,  whether  P,  B* 
the  devifee  took  an  eftate  in  fee  or  in  tail  ?  And  this 
was  divided  into  two  queftions  :  i  ft.  Whether  he  would 
have  had  an  eftate  tail  in  cafe  the  remainder  had  been 
devifed  over  to  a  ftranger  ?  2d,  Whether  devifmg  it 
over  to  the  right  heirs  of  the  perfon  fo  dying  without 
iifue  made  any  difl'erence-  As  to  the  firft  queftion,  it 
could  not  be  doubted,  after  fo  many  folemn  determine 
ations,  that  if  a  man  devifes  an  eftate  to  A.  and  his 
heirs,  and,  aftewards,  in  his  will,  gives  his  eftate  to 
another,  in  cafe  A.  dies  without  iffue,  the  fubfequent 
words  reduce  yf.'s  eftate  only  to  an  eftate  tail,  and  rc- 
ftrain  the  general  word  "  heirs  "  to  fignify  only  heirs 

of 
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of  the  body.  And  this  is  founded  upon  thefe  known 
rules,  that  the  intention  of  the  teflator  fhall  always  take 
place,  in  the  conftruclion  of  wills,  fo  far  as  it  can  be 
colledled  from  the  will  itfelf,  and  if  it  be  not  contrary 
to  the  rules  of  law  :  and  that  the  priority  or  pofteri- 
ority  of  words  in  a  will  was  not  at  all  regarded,  but 
that  the  whole  will  muft  be  taken  together,  to  find  out 
the  intent  of  the  teflator.  2d,  But  this  diftinclion 
was  relied  on,  that,  though  it  would  have  this  con- 
llrudion  in  cafe  the  remainder  had  been  devifed  over 
to  a  ftranger,  it  would  be  otherwife  in  the  prefent  cafe, 
becaufe  the  remainder  was  devifed  over  to  the  heirs  of 
the  perfon  fo  dying  without  iffiie.  But  this  diftinction, 
though  it  feemed  at  fiiit  to  be  of  feme  weight,  when 
confidered,  made  no  difference,  either  in  reafon  or 
law.  Even  in  grants,  where  words  are  conftrued  much 
ftri£ter  than  in  the  cafe  of  a  will,  if  there  were  words 
that  created  an  eftate  tail,  the  grantee  would  have  an 
eftate  tail,  though  the  next  remainder  was  limited  to 
his  heirs ;  and  nothing  was  more  common  in  fettle- 
ments,  than  to  limit  an  eftate  to  a  man  and  the  heirs 
of  his  body,  remainder  to  his  right  heirs ;  and  for  this 
plain  reafon,  to  prevent  his  difmheriting  his  iflue,  ex» 
cept  by  fome  folemn  aft  done  in  his  lifetime.  The 
court  was  unanimoufly  of  opinion,  that  the  devifee  took 
an  eftate  tail.  ^ 

§  12.  It  is  obferved  by  Mr.  Durnford^  in  a  note  to 
this  cafe,  that,  by  the  words  "  die  without  ijfuey*  the 
devifor  muft  have  meant,  dying  without  heirs  of  the 
body,  or  without  heirs  generally.  But,  to  fuppofe  that 
he  ufed  thofe  words  in  the  latter  fenfe,  would  be  to 

Vol.  VI.  T  fuppofe 
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fuppofe  that  he  intended  to  devife  the  lands  to  his  fon 
P.  B.  and  his  heirs  for  ever ;  and,  if  he  die  without 
fuch  heirs,  then  to  the  fame  heirs.  There  feemed, 
therefore,  lefs  doubt  in  fuch  a  cafe,  refpeding  the  de- 
vifor's  intention,  than  in  the  ordinary  cafe  of  a  limita- 
tfon  over  to  a  ftranger,  after  a  dying  without  xfTuc  by 
the  firft  taker. 

Fitzgerald  V.        §  1 3*  J  a  msf  Le/lie  dcviicd  hT^$  to  the  ufe  of  his 
Pa^rL  Ca^  i  c 4.'   cldeft  fon  John  LeJlU  and  his  heirs  for  ever  ;  and  failing 
iffuc  of  his  faid  fon  John^  then  to  the  ufe  of  his  fecond 
fon  James  2Lnd.  his  heirs  for  ever ;  and,  faiKng  iffhe  of  that 
fon,  then  to  the  ufe  of  his  third  fon  George  and  his 
heirs  for  ever ;  and,  faiKng  iflue  of  that  fon,  then  to 
the  ufe  of  every  other  fon  that  Fre  fhould  have  and 
their  heirs  for  ever  \  and,  failing  iflae  male,  then  to 
his  iffuc  female  and  their  heirs  for  cvsr  ;  and,  for  want 
of  iflue,  then  to  his  heirs  for  ever.     Adjudged  by  the 
Iloufe  of  Lords,  that,  according  to  the  intention  of 
the  teftator,  his  fons  took  fuccefilvety  an  cf!ate  in  tail 
male ;  and  that,  upon  the  death  of  the  eldeft  fon  leav- 
ing only  a  daughter,  the  fecond  fon  took  in  the  order 
of  fuccefiion. 

£)enn  ▼.  S  14.  A  will  was  as  follows: — "  I  give  to  my 

Cow'r*io.  "  grandfon  Samuel  Shenion  all  my  meadow,  ^c.  to 
"  hold  unto  the  faid  Samuel  Shenion  and  the  heirs  of 
**  his  body  lawfully  begotten,  and  their  heirs  for  ever, 
*'  chargeable  with  the  payment  of  8  /  a  year  to  my 
'*  niece,  life.  ;  but,  in  cafe  the  faid  Samuel  Shenion 
**  /hall  die  without  leaving  iffue  of  his  body,  then 

'^  I  give. 
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"  I   give   the   faid   meadow,  ^c»  unto   my   nephew 

«'  w.  or 

The  queflion  was,  whether  Sajnuel  Shenton  took  an 
eftate  in  fee,  or  an  eftate  tail  ?  It  was  contended,  that 
the  teftator  meant  that  the  iiliie  of  Samuel  fhould  take 
an  eftate  in  fee  ;  and  that  the  devife  over  was  in  the 
event  of  Samuel* s  dying  without  iflue  at  the  time  of  his 
death,  by  which  means,  it  would  be  an  executory 
devife  ? 

Lord  Mansfield. —  '*  The  queftion  is,  whether  the 
"  grandfon  took  an  eftate  tail  or  an  eftate  in  fee  ? 
"  Now,  the  devife  is  to  Samuel  Shenton  and  the  heirs 
«  of  his  body^  and  their  heirs  for  ever.'*  But  the 
"  words,  "  their  heirs  for  ever"  are  qualified  by  the 
**  fubfequent  words,  "  in  cafe  he  fhall  die  without  leav' 
"  ^^S  \If^^^^  which  clearly  (liew  it  to  be  an  eftate  tail ; 
"  and  then  the  teftator  gives  it  over  to  the  leffor  of  the 
"  plaintiff.     It  is  too  clear  to  admit  of  a  doubt." 

§15./.  Beech  devifed  to  his  wife  for  life,  and,  after  Roe  v.  Arxij 
her  deceafe,  "  to  be  equally  divided  between  his  four  J^^""  ^" 
"  children,  H.,  /.,  J?.,  and  S.,  and  10  each  of  them 
**  and  their  heirs  for  ever,  ftiare  and  ftiare  alike.  And 
"  in  cafe  they  ftiould  be  minded  and  agree  among 
**  themfelves  to  fell  the  faid  eftate,  then  every  one  of 
**  his  faid  children  ftiould  have  their  equal  ftiares  of 
**  monies  from  thence  arifing  :  but  if  they  confented 
**  and  agreed  to  keep  the  eftate  whole  together,  then, 
"  and  in  fuch  cafe,  all  the  rents,  iffues,  and  profits 
"  thereof,  from  time  to  time,  as  they  ihould  become 

T  a  «  due 
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"  due  and  payable,  fhould  be  equally  paid  and  dl- 
*'  vided  between  his  four  children,  and  to  the  feveral 
'*  and  refpetlive  heirs  of  them  on  their  bodies  lawfully 
"  begotten,  fliare  and  fhare  alike." 

The  Court  fald,  that  the  children  of  J.  Beech  took 
only  eftates  tail  in  the  refpective  fourths :  for,  though 
it  was  given  to  them  and  their  heirs,  and  they  had"  alfo 
a  power  of  felling  the  eftates  by  the  former  part  of  the 
devife,  yet  the  fubfequent  words,  "  to  the  feveral  and 
"  refpeclive  heirs  of  them  on  their  bodies  lawfully  be- 
"  gotten,"  reflrained  the  operation  of  the  former 
words,  and  reduced  the  eftate  devifed  to  an  eflate 
tail. 

Doc V. Rivers,  §  i^'  W.  Fifieldhy  \n\\\,  after  confirming  his  fettle- 
7  Term  R.  nient,  by  which  one  part  of  the  eftate  was  fettled  on 
his  v^ife  for  life,  devifed  the  reft  of  the  premifes  to  his 
daughter  and  only  child  Marjj  on  her  attaining  2 1 , 
and  to  her  heirs :  and  as  to  that  part  which  was  fettled 
on  his  wife,  he  devifed  the  fame  to  his  faid  daughter 
after  the  death  of  his  widow.  In  cafe  the  widow  fliould 
die  before  the  daughter  attained  2 1 ,  then  he  willed  that 
both  parts  of  the  eftate  ftiould  go  immediately  to  his 
daughter  and  her  heirs  for  ever ;  but  he  willed  that 
his  wife  fhould  hold  and  enjoy  both  parts  until  hi* 
daughter  fliould  attain  the  age  of  2 1  ;  and,  in  cafe  his 
daughter  fhould  die  without  iffue,  theri  he  empowered 
her  to  difpofe  of  the  whole  by  will,  or  any  other  in- 
flrument  in  writing ;  and  for  want  of  fuch  iffue  and 
diredion,  Iffc,  then  that  the  fame  fhould  defcend  and 
go  to  his  own  right  heirs. 

The 
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The  court  was  of  opinion,  that  the  daughter  took 
an'eftatc  tail  only. 

^  17.  A  perfon  devifed  to  her  fon  Richard  and  her  I?°f  ^- ^^^" 

•^      '  ^  chelo,  y  I  erm 

daughter  Eliznbei/j,  and  their  heirs  for  ever,  provided   Rep.  an. 

that,  if  her  faid  fon  and  daughter   fliould  both   have 

iifue,  then  both  their  dividends  aforefaid  were  to  go  to 

the  iffue  of  their  own  bodies  ;  but  if  but  one  of  them 

fliould  have  iflue,  then  the  premifes  fliould  go  to  that 

ilTue,  whether  it  were  the  child  of  her  fon  or  daughter 

aforefaid  ;  but  if  they  both  died  without  ifliie  of  their 

own  bodies,  then  immediately  to  the  right  heir  at  law 

and  his  heirs  for  ever.     The  Court  was  cf  opinion, 

that  the  devifees  took  eflates  tail. 


§  18.  It  has  been  fl:ated  in  the  preceding  Chapter,  Devifeto  A. 
that  where  there  is  a  devife  to  a  perfon  and  his  heirs,   ^j^jj  ^  ^^_ 
with  a  remainder  over  to  a  flirang^er,  the  devife  of  the   mainder  over 

o     '  ^  to  a  colldteral 

remainder  is  void.     But  where  lands   are   devifed  to  a   Heir, 
perfon  and  his  heirs,  with  a  remainder  over  to  a  col- 
lateral heir  of  the  firfl:  devifee,  the  word  heirs  will  be 

confl:rued  to  mean  heirs  of  the  body  ;  and  the  firfl:   Fearne  Ex. 

.     .     Dev.  179. 
devifee  will  only  take  an  efl:ate  tail ;  becaufe  the  hmi- 

tation  over  to  the  collateral  heir,  plainly  denotes  that 

the  teflator  only  meant  to  give  the  lands  to  the  lineal 

defcendants  of  the  firfl:  devifee ;  for  the  firfl:  devifee 

could  not  die  without  heirs,  as  long  as  the  collateral 

heir,  or  any  of  his  lineal  defcendants,  were  exifting. 

§  1 9.  Thus,  where  a  perfon  devifed  his  houfes  in   Webb  v. 
London  to  Francis  his  fon,  after  the  death  of  his  wife,    5"'!"^''  .t^ 

'  '     Cro.Jac.  41^ 

and  if  his  three  daughters,  or  either  of  them,  fliould 

T  3  over-live 
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over-live  their  mother  and  Francis  their  brother,  and 
his  heirs,  then  they  to  enjoy  the  fame  houfes  for  term 
of  their  lives.  The  principal  queflion  was,  whether 
Francis  the  fon  had  a  fee,  or  a  fee  tail,  by  the  will,  in 
regard  the  limitation  was,  if  his  fiflers  furvived  him 
and  his  heirs  ? 

The  Court  refolved  he  had  but  a  fee  tail ;  for  heirs 
in  this  place  was  intended,  heirs  of  his  body,  for  the 
limitation  being  to  his  fifters,  it  was  neceflarily  to  be 
intended  that  it  was,  if  he  Ihould  die  without  iffue 
of  his  body,  for  they  were  his  heirs  collateral.  And, 
therefore,  there  was  a  difference  where  a  devife  was  to 
one  and  his  heirs,  and  if  he  died  without  heirs,  that  it 
fhould  remain,  it  was  void  as  ig  Hen.  8.  pi.  9,  yet, 
when  a  devife  was  to  one  and  his  heirs,  and  if  he  died 
without  heir  it  fliould  be  to  his  next  brother,  there 
was  an  apparent  intention  what  heirs  he  intended  j 
;ind  the  intention  being  co  Hefted  by  the  will,  the  law 
ihall  adjudge  accordingly. 

Tyte  ▼.  §  20.  A  teflator  devifed  lands  to  his  wife  for  life, 

Willis, 

Forrcft  R.  i.  remamder  to  Henry  his  fon  for  life,  remainder  to  his 
fon  George  and  his  heirs  for  ever  ;  and,  if  he  died  with- 
out heirs,  then  to  his  two  daughters  Catherine  and 
yane» 

The  queftion  was,  whether  George  took  a  fee-fimple. 
Ante r.  19.  or  only  an  eftate  tail?  And  the  cafe  of  Webb  and 
Hearing  was  cited  to  prove,  that  where  a  devife  is  to 
one  and  his  heirs,  and,  if  he  die  without  iflue,  rc» 
inaindtr  over  to  another,  who  is,  or  may  be,  the  de» 
vifee's  heir  at  law,  fuch  limitation  fhall  be  good  5  and 

the 
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the  firft  limitation  conflrued  an  intail,  and  not  a  fee, 
in  order  to  let  in  the  rcmainder-man :  but,  where  the 
fecond  limitation  is  to  a  flranger,  it  is  merely  void, 
and  the  firit  limitation  is  a  fee-fimple. 

Lord  Chancellor  Talbot. — In  this  cafe,  George  took 
only  an  eftate  tail.  The  difference,  which  has  been 
taken,  is  right :  and  the  reafon  of  it  is,  that,  in  the 
laiter  cafe,  there  is  no  intent  appearing,  to  make  thefe 
words  carry  any  other  fenfe  than  what  they  import  at 
law  ;  but,  in  the  former,  it  is  impoflible  that  the  dcvifee 
fhould  die  without  an  heir,  while  the  remainder-man  or 
his  iflue  continue ;  and,  therefore,  the  generality  of 
the  word  "  heirs  "  ftiall  be  reftrained  to  heirs  of  the 
body,  fmce  the  tefliator  could  not  but  know  that  the 
devilee  could  not  die  without  an  heir,  while  the  re- 
mainder-man, or  any  of  his  iffue,  continued. 

§21.  The  rule  is  the  fame,  where  the  remainder  is    Pearnc  Ea» 
limited  to  the  heirs  of  the  teftator  himfelf  j  if  fuch    ^<=^-  '^°' 
heirs  muft  alfo  be  heirs  to  the  firft  devifee. 

S  «2.  A  perfon  having  iiTue  three  fons,  Jobn,  Fran-   Nottingham 
€isy  and  William^  dcvifed  his  land  to  Francis  and  his    Com.  r"  8^*. 
heirs,  and,  for  default  of  the  heirs  of  Francis^  to  the 
heirs  of  the  devifor. 

Per  Holt  Chief  Juftice. — As  the  devifor  fays  that 
his  own  right  heirs  (hall  take  after  the  death  of  Francis 
without  heirs,  although  the  dcvifor's  heir  takes  no- 
thing by  this  devifc,  (for  he  takes  by  defcent),  yet 
this  circumftance  fhews  the  teflator's  intention  to  have 

T  4  been, 
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been,  that,  upon  the  death  of  Francis  without  iflue, 
the  eldcfl  fon  fliould  take,  and,  tlierefore,  the  word 
"  heirs  "  nuiil  be  conflrued  to  mean  ijfue  ;  becaufe 
Fra?icis  could  not  die  without  an  heir,  as  long  as  the 
teflator  had  an  heir, 

Morcran  v.  §  ^3.   Thouias  Griffiths  devifed  an  eflate  to  his  grand- 

ri  It  s,  ^      £^^  ,^,^j  during:  his  natural  life,  and,  afrer   his   de- 

Lovvp.  234.  o  7  ? 

ceafe,  to  his  right  and  lawful  heirs  and  affigns  for  ever, 
nnd,  for  want  of  fuch  lawful  heirs,  he  gave  the  fame 
to  another  per  fon,  his  heirs  and  afllgns  for  ever. 

The  Court  of  King's  Bench  certified  to  the  Court 
of  Chancery,  upon  this  cafe,  that  the  grandfon  took 
un  eftate  tail. 

The  Words  §  24.  If  lands  are  devifed  to  A.  and  his  iflue,  or  to 

,  "''0,     '       A.  and  his  children,  (A.  havincr  no   children  at   the 
W.ld's  Cafe,     time),  he  will  take  an  eflate  tail ;  becaufe  it  is  clearly 

6  Rtp.  16.  •  •  r      1  n  •  /» 

1  Vent.  229.  the  mtention  of  the  teftator,  not  to  give  ^.  an  eltate 
for  life  only,  but  that  his  children  fliould  be  benefited 
by  the  devife  :  and  they  cannot  take  as  immediate  de- 
vifees,  not  being  in  reriun  natnrd  ;  nor  can  they  take 
by  way  of  remainder,  the  devife  being  immediate. 

Anon.  And.  §  25.  A  perfon  devifed  to  his  fon  William  for  term 

^^'  of  his  life,  and,  after  his  decafe,  to  the  men-children 

of  his  body  ;  and,  if  the  faid  William  died  without 
any  man-child  of  his  body,  then  that  the  land  fhould 
remain  to  another.  The  Court  refolved,  that  William 
took  an  eflate  to  him  and  the  heirs  male  of  his  body. 

§  2(J.  A. 
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§  26.  A.  devifed  to  B.  and  if  he  died,  not  having    Blfield'sCafe, 
a  fon,  then  to  remain  to  the  heirs  of  the  teftator ;  the 
word  ^^  fon  "  was  there  taiien  to  be  ufed  as  nometi  col- 
Icdivufiij  and  held  an  eftate  tail. 

§  27.  Edward  Wbartoji  Afw\{Qdi  2i\\  the  XQ^  and  r-e-    Wharton  v, 

Grefham, 

fidue  of  his  ellate,  as  well  real  as  perfonal,  to  his  ne-  2  Black.  Rep, 
phew  Anthony  Wharton,  and  his  fons,  in  tail  male  5  '^' 
and,  for  want  of  fuch  iflfue  in  tail  male,  to  his  brother 
'John  Wharton  and  his  fons,  in  tail  male  ;  and,  on 
failure  of  fuch  iffue,  to  his  own  right  heirs.  Neither 
Ajithony  nor  "John  Wharton  had  any  iffue  ai  the  time 
of  making  the  faid  will,  or  at  the  death  of  the  teftator : 
Anthony  died  without  iffue.  This  cafe  was  fent  out  of 
Chancery  for  the  opinion  of  the  Court  of  Common 
Pleas :  and  the  certificate  was,  that,  upon  the  will  and 
circumftances,  John  Wharton  took  an  eftate  in  tail  male 
in  the  premifes. 

§  28.  Chrl/iophcr  Stephens,  being  feifed  In  fee  of  the    ^^^'«  '• 
1     T  J     1       r  •  r  Stephens, 

lands  in  queftion,  devifed  the  fame  m  the  following    Doug.  321. 

manner :  "  I  alfo  give  and  devife  to  my  fon  Willia?n 

Stephens,  when  he  fhall  accomplifh  the  full  age  of  2 1 

years,  the  fee-fimple  and  inheritance  of  Lower  Shelton, 

to  him  and  his  child  or  children  for  ever  :  but,  if  my 

fon  WiUiam  Stephens  fhould  happen  to  die  before  he 

fliould  accomplifh  the  full  age  of  21,  then  I  give  and 

bequeath  the  fee-fimple  and  inheritance  of  Lower  Shel^ 

ton  to  my  wife  Elizabeth  Stephens,  for  ever." 

Lord  Mansfeld. — If  the  teftator  had  ufed  the  words, 
"  all  his  ejiate^*  "  inheritance^''  or  "/^r  tf^'fr/'  and 

had 
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had  flopped  there,  the  fee-fimple  would  have  pafled  ; 
but  the  words  "  child  or  children  '*  are  to  the  full  as 
reflrictive,  as  if  he  had  faid,  "  and  if  my  fon  die  with- 
*'  out  heirs  of  his  body."  The  words  of  the  will  give 
the  fon  an  eftate  tail ;  for  there  were  no  children  bom 
at  the  time,  to  take  an  immediate  eftate  by  purchafe  ; 
the  meaning  is  the  fame,  as  if  the  expreflion  had  been 
to  William  and  his  heirs,  that  is  to  fay,  his  children  or 
tiis  iffue.  The  words  "  for  ever  **  make  no  differ- 
ence ;  for  William*s  heirs  might  laft  for  ever. 

Wood  V.  §  29.  The  Mafter  of  the  Rolls  directed  the  follow- 

Baron,  lEaft.   j^^^  ^^^^  j.^  ^^  j^^j^  f^^  jj^g  opinion  of  the  Court  of 

King*s  Bench.  Thomas  Lowe  devifed  to  his  daughter 
^nne  all  his  eftate  and  effefts  real  and  perfonal,  and 
added  thefe  words :  "  Who  fhall  hold  and  enjoy  the 
*'  fame  as  a  place  of  inheritance  to  her  and  her  chil- 
"  dren,  or  her  iffue,  for  ever ;  and  if  it  fliould  fo 
"  happen,  that  my  daughter  ydnne  fhould  die  leaving 
**  no  child  or  children,  or  if  it  fo  happen  my  daughter 
"  Jnne*s  children  Ihould  die  without  iffue,"  then  he 
direded  his  eftates  to  be  fold.  The  Court  certified, 
that  Anne  took  an  eftate  tail. 

An  Eftate  §  3°'  ^^  eftate  tail  may  arife  in  a  will  by  mere  im. 

Tail  may  plication,  without   any   exprefs   words   of  devife;  as 

plication.         where  S.  A.  had  iffue  three  fons  5.,  C,  and  D.    5. died, 

Newton  V.       le^vino;  his  wifc  cufient.     A.  devifed  to  the  child,  "  my 

Moor  127.       <«  fon's  wife  now  goes  with,'*  20  /.  yearly  ;  and  if  my 

fon  C.  die  before  he  has  any  iffue  of  his  body,  fo  that 

my  land  defcend  to  D,  before  he  comes  to  2 1  years, 

then  my  executors  ftiall  occupy  it,  till  Z?.  be  21  yeart 

of 
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of  age.  It  was  held,  that  C  took  an  eft  ate  tail  by  im> 
plication,  as  well  by  the  words. "  if  he  die  before  he 
"  hath  iflue,"  as  if  it  had  been  "  if  he  die  without 
«  ilTue." 

S  31.  Richard  Weeks .^  having  two  fons,  Richard  the  Walter  v. 
elder,  and  William  his  younger,  devifed  in  thefe  words  :  ^""^w*  ^«"»» 
**  It  IS  my  will  that,  if  Richard  Weeks  my  fon  (hall 
**  happen  to  die,  and  leave  no  iflue  of  his  body  law- 
**  fully  begotten,  that  then,  in  that  cafe,  and  not  other- 
**  wife,  after  the  death  of  the  faid  Richard  my  fon,  I 
**  give  and  bequeath  all  my  lands  of  inheritance  in  L. 
•*  unto  the  faid  William  my  fon,  to  have  and  to  hold 
**  the  fame,  after  the  death  of  the  faid  Richard y  to 
•*  him  and  his  heirs." — Adjudged  by  Baron  PnV^, 
that  Rithard  took  an  eftate  tail  by  implication. 

S  32.  John  Goodridge  having  two  fons  Richard  and    Goodrfght  ▼. 
John,  devifed  all  his  lands  to  his  wife  for  life,  and  then   wiUes  Rep*, 
proceeded  in  thefe  words : — "  And  my  will  is,  that  if  369.  7  Mod. 
♦'  my  fon  Richard  do  dappen  to  die  without  heirs, 
"  then  my  fon  John  fhall  enjoy  my  lands."     The  court 
held  that  Richard  took  an  eftate  tail  by  implication. 


ner  v. 


§  33.  A  perfon  having  iflue  a  fon  who  was  his  heir  q^^jj 
apparent,  and  two  daughters,  devifed  in  thefe  words,  5*^^'^°". 
It  It  happen  my  Ion  B.  and  my  two  daughters  to  die  197. 
without  iflue  of  their  bodies  lawfully  begotten,  then 
all  my  lands  fhall  be  and  remain  to  my  nephew  D.  and 
his  heirs  for  ever,  and  died.  And  it  was  held, 
I  ft,  That  no  exprefs  eftate  was  by  this  will  given  to 
his  children.     2d,  Nor  any  eftate  by  implication,  be- 

caufc 
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caufe  then  it  mufl  either  be  a  joint-eflate  for  life,  with 
feveral  inheritances  in  tail ;  or  feveral  eftates  tail  in 
fucceflion  one  after  another.  The  laft  it  could  not  be, 
becaufe  uncertain  which  fliould  take  firfl,  which  next, 
and  the  firfl  it  {hould  not  be,  becaufe  the  heir  at  law 
is  not  to  be  difniherited  without  a  neceflary  implica- 
tion, which  in  this  cafe  there  was  not,  for  it  was  only 
a  defignation  or  appointment  of  the  time  when  the 
•  land  (hould  come  to  the  nephew. 

A  DeviTe  ge-        §  34*  -^  devife  to  a  perfon  generally,  without  any 
nerally  ir.ay      y^rords  of  limitation,  which  of  itfelf  would  create  only 

be  eiiiargta  ^ 

into  an  Lftate   an  eflate   for  life,    may   be  enlarged   by   fubfequent 
.  words,  or  by  implication,  into  an  eftate  tail. 


Chapman's  §  35.  A  houfe  was  devifcd  to  three  brothers,  among 

Cafe,  Dyer       ^h^m ;  provided   always  that  the  houfe   be  not  fold, 

but  go  to  the  next  of  the  name  and  blood.     Refolved, 

that  the  devifees  took  eftates  tail. 


Klngv.  §  36.  A  perfon  devifed  to  his  ihree  daughters  to  be 

CrThc^'  8  ^q^^^^y  divided ;  and,  if  any  of  them  died  before  the 
other,  then  the  one  to  be  the  other's  heir,  equally  to 
be  divided  ;  and,  if  his  three  daughters  died  without 
iflfue,  then  he  willed  it  to  two  ftrangers.  Adjudged, 
that  the  daughters  took  eftates  tail. 

Robinfon  V.  §37*    ^  perfon  devifed  land  to  his  wife  for  life. 

Miller,  I  Roll.   ^^^  ^£j.gj.  jQ  Yiu  fon,  and  if  his  fon  died  without  iffue 

Ab.  837.  ' 

having  no  fon,  that  another  fhould  have  it.    Adjudged, 
that  the  fon  took  an  eftate  in  tail  male. 

§  38.  Robert 
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§  30.  Robert  John/on  being  feifed  in  fee  of  a  copy-   Yio^texdem. 
hold  of  inheritance,  which  he  had  furrendered  to  the   xa°yiorJ* 
ufe  of  his  will,  devifed  to  /.  Wedgeboroitgh  his  houfe   1  Burr.  268. 
in  the  Brook  and  30/.,  and  then  gave  other  pecuniary 
legacies  ;  to  William   Taylor,  his  fifter*s  fon,  a  houfe 
by  the  defcription  of  his  "  hoicfe  on  the  green  with  the 
"  ground  and   out  houfcs   thereto   belonging,'*  and  de-  ; 

clared  his  will  and  meaning  to  be,  that  if  either  of  the 
perfons,  before  named,  died  without  iffue  lawfully 
begotten,  then  the  faid  legacy  fllould  be  divided 
equally  between  them  that  were  left  alive.  Adjudged 
that  William  Taylor  took  an  eftate  taiL 

§  39.  A  man  having  iffue  two  fons,  devifed  all  his  Blaxtony. 
land  to  his  eldefl  fon,  and,  if  he   died  without  heirs    .  ^^^^  ^ 
male,  then  to  his  other  fon  in  like  manner.     The  court   »33* 
faid  it  was  plain  that  the  word  "  body,'*  which  properly 
created  an  eftate  tail,  was  left  out ;  but  the  intent  of 
the  teftator  might  be  colleded  out  of  his  will,  that  he 
defigned  an  eftate  tail ;    for,  without  this    devife,  it 
would  have   gone  to  his  fecond  fon,  if  the  firft  had 
died  without  iffue.  .  It  v/as,  therefore,  an  eftate  tail. 

§  40.  A  perfon  devifed  to  the  three  fons  of  C  D,  Evans  r. 
fucceffively  in  tail  male;  remainder  to  every  fon  and  ^^^^\.^(^ 
fons  of  the  faid  C.  D.,  which  fljould  be  begotten  on 
the  body  of  Sarah  his  wife.  And  for  want  of  fuch 
iffue  to  W.  H.  Iffc.  with  a  provifo,  that  the  devifees 
and  their  defcendants  fhould  take  the  fumame  arid 
arms  of  the  teftator.  The  Court  of  King's  Bench 
refolved,  that  the  afterborn  fons  took  feveral  eftates  ia 
tail  male,  in  fucceffion  j  as  the  words,  *'/c?r  want  of 

*'  fucb 
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"  fuch  ijjfue,**  mufl  be  conftrued  *  for  want  of  heirs 
'  male  of  the  body,*  and  that  this  was  the  true 
conflrudion. 

Dennv.  §41.  A  perfon  devifed   in  thefe  words:  **  I  give 

^^Term  R        ^"^  bequeath  all  my  copyhold   lands  to  my  nephew 
335.  Ifaac  Slater ',  but,  if  the  aforefaid  Ifaac  Slater  fhall  die 

without  male  heir,  then  my  will  is,  that  my  nephew 
John  Slater  ihall  enter  upon  and  enjoy  the  faid  copy- 
hold lands,  his  heirs  or  afligns  for  ever.  Provided 
the  aforefaid  Ifaac  Slater  paid  to  his  wife  Elizabeth 
Slater  the  fum  of  8  /.  a  year  during  her  life,  with  a" 
power  of  entry  to  the  wife  if  the  annuity  was  not 
paid.  It  was  contended  that  Jfaac  took  a  fee  by  reafon 
of  the  annuity.  Lord  Kenyan  faid,  it  was  clear  from 
all  the  cafes  on  the  fubje£t,  that  Ifaac  Slater  took  an 
Ante.  eftate  tail.     He  cited  the  cafe  of  Blaxton  v.  Stone,  and 

BuHey*s  cafe,  43  Eliz.  cited  by  Lord  Hale,  i  Vent.  230. 
*'  A  devife  to  ji.  for  life,  remainder  to  the  next  heir 
"  male ;  for  default  of  fuch  heir  male,  then  to  remain. 
*'  Adjudged  an  eftate  tail."  And,  with  regard  to  the 
other  queftion^  the  law  was  very  accurately  ftated  by 
Doev  F  li  Lord  Mansfield  in  the  cafe  in  Cowper  ;  where  an  eftate 
Ante  f.  4.  "viras  givcn  generally,  without  adding  words  which 
would  create  a  fee  or  an  eftate  tail,  and  it  was  charged 
with  the  payment  of  annuities,  the  devifee  took  a  fee ; 
but  that  was  not  the  cafe,  where  an  eftate  tail  wafr 
given  to  the  devifee. 

A  Devlfc  for        S  4*»  ^n  exprefs  devifc  to  a  perfon  for  life,  may 

Life  may  be  ^^  enlarged  by  fubfequent  words,  or  by  a  neceflary 

an  Eftate  implication  into  an  eftate  tail.    For  where  an  eftate  is 
^^^'  U  devifed 
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devlfed  to  a  perfon  for  life,  with  a  limitation  over, 
which  is  not  to  take  efFed  while  there  is  any  iflue  of 
the  devifee  for  life,  if  there  are  no  words  in  the  will 
under  which  the  iflue  can  take  as  purchafers ;  as  they 
cannot  take  by  implication,  the  courts,  in  order  to 
carry  the  manifeft  general  intent  of  the  teftator  into 
effed,  have  difregarded  the  particular  intent,  and  by 
enlarging  the  cflate  devifed  for  life,  into  an  eflate  tail, 
have  let  in  all  the  iflue  of  the  firft  devifee. 

5  43,  Lands  were  devifed  to  A,  for  life,  without    Langlcyv. 

o  .1  r        1  •  1  •    •  Baldwin, 

wafte,  with  a  power  ror  him  to  make  a  jointure,  re-    ,  p^  Wms. 
mainder  to  his  firft,  fecond,  and  fo  to  his  fixth  fon,    7^9; 

'         ^        '  '8  Mod.  258. 

and  no  farther;  after  which  followed  thefe  words:  "  If  Fitzg.  R.ij, 
yf.  fhould  die  without  iflue  male  of  his  body,  then  to 
B,  in  fee.'*  This  cafe  having  been  fent  out  of  Chan- 
cery to  the  Court  of  Common  Pleas,  by  Lord  Trevor, 
it  was  refolved  there,  that  there  being  no  limitation 
beyond  the  fixth  fon,  and  for  that  there  might  be  a 
feventh,  who  was  not  intended  to  be  excluded,  there- 
fore to  let  in  the  feventh  and  fubfequent  fons  to  take 
(but  ftill  to  take  as  iflue  and  heirs  of  the  body  of  A. 
in  tail  by  defcent,  and  not  by  purchafe)  the  court  held 
the  words ;  "  In  cafe  A.  fliould  die  without  iflue  male 
of  his  body,"  did,  in  a  will,  make  an  eflate  tail. 

S  44.  John  Suifon  being  felfed  in  fee  of  the  Chequer   Att.  General 

Inn  in  Holborn,  devifed  it  to  his  nephew  Thomas  Suttpn    ^  p  "vv^*JuJ^ 

for  and  during  the  term  of  his  natural  life,  and  after   753' 

°  .3  Bro-  Pad. 

his  death  to  the  firft  fon  or  ilTue  male  of  his   body   Ca.  75. 

lawfully  begotten,  and  to  the  heirs  male  ofi  the  body  of 

Cuch  firft  fon,  and  for  default  of  fuch  iflfue,  to  the 

fecond 
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fecond  fon  or  ilTue  male  of  the  body  of  the  faid  Thomas 
Sutton  lawfully  to  be  begotten  and  to  the  heirs  male  of 
fuch  fecond  fon,  lawfully  to  be  begotten,  for  ever^ 
and  from  and  immediately  after  the  death  of  ,the  tef- 
tator*s  wife  and  of  his  faid  nephew  Thomas  Sutton  with- 
out ilTue  male  of  his  body,  or  after  the  death  of  fuch 
iiTue  male,  he  devifed  all  the,  faid  premifes  to  trudees 
for  charitable  purpofes. 

it  was  held  that  Thomas  Sutton  took  an  eftate  tail  by 
implication,  the  remainder  being  limited  after  his 
death  without  ilfue  male. 

Sparrow  V.  §45*.  T,  R,  devifed  an  eftate  to  truftees,  and  the 

Shaw,  furvivor  of  them,  in   truft    for   his   fiflers  Ann   and 

3  Bro.  Pari. 

Ca.  120,  Dorothy  equally  betwixt   them   during  their  natural 

lives,  without  committing  any  manner  of  wafte ;  and 
and  if  either  of  my  fifters  happen  to  die,  leaving  iffue 
or.  iffues  of  her  or  their  bodies  lawfully  begotten,  then 
in  truft  for  fuch  iffue  or  iflues  of  the  mother's  fhare,  or 
elfe  in  truft  for  the  furvivor  or  furvivors  of  them,  and 
their  refpedlive  iffue  or  iflues,  and  if  it  Ihould  happen 
that  both  his  faid  fifters  died  without  iffue  as  aforefaid, 
and  their  iffue  or  iffues  died  without  iffue  or  iffues  law- 
fully to  be  begotten,  then  the  truftees  to  ftand  and  be 
mtrufted  for  the  teftator's  kinfman.  The  Court  of 
Great  Seflions  for  the  county  of  Flint  determined  that 
Dorothy  having  fui-vived  her  fifter  Ann,  was  tenant  in 
tail  of  one  moiety,  under  the  devife,  and  of  the  othet 
moiety  as  a  remainder  upon  the  death  of  her  fifter 
without  iffue.  Upon  a  writ  of  error  in  the  Court  of 
King's  Bench  this  judgment  was.  reverfed.  A  writ  of 
6t  error 
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error  was  then  brought  in  the  Houfe  of  Lords,  and  all 
the  judges  having  delivered  their  opinions  feriatim  on 
this  cafe,  the  judgement  of  the  Court  of  King's  Bench 
was  rcverfed,  and  that  given  in  the  Coiirt  of  Great 
SefTions  v/as  affirmed. 

§  46.  A  perfon  deviled  his  ellate  to  truflees  in  ^^llanfon  r. 
truft  to  convey  and  afTign  the  fame  to  his  fon,  his  1  Vef.  24* 
heirs,  executors,  and  affigns,  when  he  attained  the 
age  of  twenty-three  years,  fubjed  to  fuch  fettlement 
as  after  mentioned.  And  if  he  married  a  gentle- 
woman, the  truftees  to  fettle  a  jointure  on  her,  and 
fubjeft  thereto,  on  the  iffue  of  the  marriage  in  flrid 
fettlement,  as  counfel  fhould  advife.  But  if  he  died 
without  iifue  of  his  body,  he  gave  his  real  eflate  to  his  "^ 

nephew  C.  Cowper,  Upon  a  bill  to  carry  the  trufts  of 
this  will  into  execution.  Lord  Hardwicke  directed  that 
there  fhould  be  an  intermediate  remainder  in  tail 
limited  to  the  fon  ;  as  the  words,  "  If  he  die  without 
ilTue,"  were  fufficient  to  enlarge  or  give  an  eflate  tail 
by  implication. 

§  47.    George   Rohinfon   devifed    a    real   efl.ite   to    Robin  fon  v, 
Launcelot  Hicks,  for  and  during:  the  term  of  his  natural    ^'-'<-S'  3  ^ro. 

.  ^  Pari.  Ca.  180. 

hfe,  and  no  longer,  provided  he  altered  his  name  and  i  Burr.  38. 
look  that  of  Robin/on^  and  Hved  at  his  houfe  at  ^  ^^^'' 
Bocby?n^  and  after  his  deceafe  to  fuch  fon  as  he  iliould 
have  lawfully  to  be  begotten,  taking  the  name  of 
Robinfon ;  and  for  default  of  fuch  ifiue,  then  he  be- 
queathed the  fame  to  his  coufin  W*  R,  and  his  heirs 
forever. 

Vol,  VI.  Tl  Upon 


,.„  ,  n^  ^ 
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Upon  a  bill  to  eftablifti  this  will,  and  to  carrj'  the 
trufts  of  it  into  execution.  Sir  Jofepb  Jekyll  declared  y. 
x\i?iX.  Launcdot  Hicks  Tiihz  Rob  in/on  wis,  entitled  to  an 
eftate  for  life,  with  remainder  to  the  eldeft  and  but 
one  fon  of  the  faid  Launcelot  Robin/on  for  life,  they 
performing  the  conditions  of  the  will,  and  that  the 
remainder  would  go  over  to  JV.  R.  On  an  appeal 
from  this  decree  Lord  Talbot  affirmed  it,  as  to  the 
*'  intereft   which  Launcelot  Hicks  took  in   the  teftator's 

cftate  under  his  will,  by  a  declaration  in  the  very 
words  of  the  former  decree.  Launcelot  Hicks  had 
two  fons,  George  who  died  an  infant,  and  Edmund,  who 
filed  another  bill  againft  ft.  R.  the  devifee  in  re- 
mainder, and  the  truftees,  for  an  execution  of  the 
trufls  of  the  will.  Lord  FJardwicke  ordered,  that  a 
cafe  fhould  be  made  for  the  opinion  of  the  Judges  of 
the  Court  of  King's  Bench,  upon  the  following  quef- 
tion :  "  Whether  any  and  what  eftate  or  interell  in 
*«  the  premifes  in  queftion  did  by  virtue  of  the  faid 
"  will  veft  in  the  faid  Edmund?'*  The  Judges  of  the 
Court  of  King's  Bench  certified,  "  That  they  were  of 
*'  opinion  that  upon  the  true  conflruftion  of  the  will 
''  of  the  tediator  George  Robin/on,  Launcelot  Hicks 
*«  therein  named,  mufl,  by  neceffary  implication,  to 
*'  efie6luate  the  manifefl  general  intent  of  the  teftator, 
"  be  conflrued  to  take  an  eftate  in  tail  male  j  he  and  the 
*'  heirs  male  of  his  body  taking  the  name  of  RobinfoUy 
**  notwithftanding  the  exprefs  eftate  devifed  to  the 
««  faid  Launcelot  Hicks  for  his  life,  and  no  longer." 

The  caufe  coming  on  to  be   heard  ]on   this  certi^ 
ficate  before  the  Lords  CommilTioners,  their  Lordfiiips 

,    '  declared 
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declared  that  Edmund  Hicks  otherwife  Robinfrn,  as  fon 
of  Launcelot  Hicks,  was  entitled  to  an  eflate  in  tail 
male  in  the  premifes.  From  this  decree  an  appeal  was 
brought  in  the  tloule  of  Lords,  and  the  Judges  were 
diredled  to  gr;.-  their  opinions  upon  the  following 
queftion,  viz.  "  Whether  any  and  what  eflate  or  in- 
"  tereft  in  the  premifes  in  queftion  was,  by  virtue  of 
"  the  will  of  the  teflator  George  Robinfo?i,  veiled  in 
«  Edmund  Hicks  alias  Robin/on,  the  refpondent." 
And,  after  taking  time  to  confider,  the  Lord  Chief 
Baron  delivered  the  following  unanimous  opinion,  viz, 
"  That,  by  the  will  of  the  teftator  George  RobinfoUy 
«  an  eftate  in  tail  male  did  veil  in  Launcelot  Hicks 
«  ab'as  Robinfon,  the  father,  and  that  an  eftate  tail  was 
"  veiled  in  Edmund  Hicks  alias  Robin/on,  the  fon,  as 
"  heir  male  of  the  body  of  Launcelot  Hicks  alias 
«  Robin/on"  Whereupon  it  was  ordered  and  ad- 
judged, that  the  appeal  (hould  be  difmiffed,  and  the 
decree  therein  complained  of  affirmed^ 

^  48.  Joflma  Brown  devifed  lands  to  his   nephew   Chapman  v. 

.—  c  jj'*u        Brown, 

William  Brown  and  his  alTigns,  tor  and  durmg  the  ^  g^j^r.  1626 
term  of  his  natural  life  ;  and  from  and  after  the  death  ^^^/^'^J"'^' 
of  the  faid  William  Brown,  then  to  the  firft  fon  of  the    Cafes  und 

,  11-  1       Opins.  vol.  Zt 

body  of  the  faid  William  Brown,  and  to  the  heirs  male  ^,^^ 
of  the  body  of  fuch  firft  fon,  and  for  want  of  fuch 
ilTue  then  to. the  fecond,  third,  fourth,  fifth,  and  every 
other  ibn  and  fons  of  the  [2.id  William  Brown  accord- 
ing to  their  feniority,  and  to  the  heirs  male  of  the 
body  of  fuch  fecond,  third,  fourth,  fifth  and  oher 
fons  of  the  faid  William  Brown ;  and  for  want  of  fuch 
iffue  of  the  body  of  the  faid  William  Browne  then  to 

V  2  the 
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the  fecond  fon  of  his  brother  Reginald  Brozc?:,  for  and 
during  the  term    of  his   natural  life  ;  and    from  and 
after  the  death  of  the  faid   fecond    fon  of  hi.^  brother 
Reginald  Brown,  then  to  the  firft  fon  of  the   body  of 
fuch   fecond  fon  of  his  faid   brotlier  Rcgincdd  Brcicn, 
and  to  the  heirs  male  of  the  body  of  fuch  f croud  fon, 
and   for  default   of  fuch   ilTue,   to   the    third,  fourth, 
fifth,  and  every  other  younger  fon  or  fons  of  the  fiiid 
fecond  fon   of  his  faid  brother   Reginald  Briii'n,  ac- 
cording to  their  feniority,  and  to   the  heirs   males  of 
the  bodies   of  the  faid  third,  fourth,  fifth,  and  other 
fons    of   the   faid    fecond   fon   of    the    faid    Rerina.'d 
Brown;  and  for  want  of  fuch  ilTue  then  to  the  eld'A 
or  next  fon  or  fons  of  the  faid  Rcghiai.i  Brov.n  for  ihe 
time  being,  for  the  term  of  his  natural  life,  and  after 
his  or  their  deaths,^  to  the   heirs  males  of  the  bodies 
of  fuch  elded  or  next  fon  of  his  faid  brother  Reginald 
Brown,  with  remainder  to  the  fons  of  his  brother  Samueh 
The  teftator  died  leaving  Thomas,  Reginald,  and  Samuel, 
his  brothers,  and  William  his  nephew  the  fon  of  Regi- 
nald; after  the  death  of  the  teftator  Reginald  had  iffue 
a  fecond  fon,  named  Thomas ;  and  the  queflion  was, 
whether  Thomas  took  any  and  what  eftate  under  this 
will.     The  Court  of  King's  Bench  was  of  opinion,  that 
Thomas  Brown  took  an  eftate  tail,     A  writ  of  error 
was  brought  in  the  Houfe  of  Lords  and  the  following 
queflion  was  put   to  the  Judges — **  Whether  Ihomas 
*'  the  fecond  fon  of  Reginald  Brown  took  any  and 
*'  what   eftate   under  the   will   of  Jojhua  Brown  ?^' 
Whereupon  the  Lord  Ch.  Baron  delivered  their  una- 
nimous   opinion — "  That    Thomas    the   fecond   fon  of 
'^  Reginald  Brown  took  an  eftate  tail  under  the  will  of 

"  Jcjhua 
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*'  Jojhua  Brown.*'   Whereupon  the  Judgement  of  the 


lAvart  of  King's  Bench  was  afHrmed. 


§  49.  A.  Dymock  devifcd  to  his  nephew  Williani  all    Doe  v. 
hi-s   freehold    eflate  at  A.  to   hold  to   him  during  his    ATeini'R.Sa. 
natural   life,  and  after  his  dcceafe,  to  and  among(t  his 
i'Tue  ;  and  in  default  of  ilTuCj  to   be   divided  between 
his  nephew  E.  and  his  niece  M.  and  to  their  heirs  and 
?.fli:nt.  foJ-  ever. 


Lord  Kcnyon.  —  "  Although  this  will  is  very  inac« 
"  eurately  drawn,  1  think  we  may  collecl  the  devifor's 
'■'•  general  Intention  from  the  words  of  it ;  the  great 
*'  qaeflion  in  this  cafe  is^  what  eflate  W,  Dyniock  took 
"  under  the  will.  In  the  firft  claufe  the  eflate  is  ex- 
"  prefTed  to  be  given  only  during  his  natural  hfe,  but 
"  in  the  next  limitation  it  is  to  go  io  bis  ijfue-,  and  in 
"  default  of  iffue  only,  it  was  to  go  over  ;  it  is  clear 
'^^  therefore  from  the  whole  of  the  will,  that  the  de- 
'•  vifor  did  not  intend  that  it  fliould  go  over  to  thofe 
ia  remainder,  until  after  a  general  failure  of  iiTue  in 
W.  Dpncck.  Now  I  think  v/e  are  warranted  by 
*'  many  determinarions,  and  particularly  by  that  of 
"  Robiu/o?t  V.  Robin/on^  to  give  that  eifeft  to  the  will  ^^^^  f-  39* 
''^  which  will  bed  aufwer  the  devlfor's  general  inf^n- 
"  tion  ;  though,  by  fo  doings  we  may  defeat  fome 
"  particular  intent,  Ilere  the  general  intent  was, 
^'^  that  //'".  Dymock  and  his  iiTue  ftould  take  firfl  ^  then 
^*-  what  condrudion  v/ill  bell  eife£luate  that  intention, 
*'  It  has  been  argued  by  the  plaintiff's  counfel,  that 
**  W.  Dymock  took  only  an  ellate  for  lifcj.and  his 
**  children  an  eilate  tail :  but  it  v/ould  be  difficult  to 

U  3  «  put 
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''  put  two  different  interpretations  on  the  word  ijfue ; 

'*  and,  even  if  that  could  be  done,  it  would  not  fur- 

*'  ther  the  intention  of  the  devifor  in   this  cafe  ;  for 

*^  there  are  no  crofs  remainders  to  the  children,  and 

.  "  they  never  can  be  impUed ;  fo  that,  according   to 

"  the  conftrudion  contended  for,  if  one  of  the  chil- 

*'  dren  died,    his  fnare  would  go  over   to   thofe  in 

*'  remainder,  in  prejudice  of  thofe  children  who  fur- 

'*  vived,    which   was   certainly  not  intended  by  the 

"  devifor.     Therefore  we  fhall  bed  anfwer  his  general 

Denn  v.  <«  intent  by  faying,  that   W,  Dyjnock   took   an   ejiati 

5  Term  R.       "  t^H',  and,  in  fo  determining,  we  fhall  not  go  farther 

^^^*  "  than  has   been  done  in   other  cafes."     Judgement 


5' 


was  given  that  W.  Dymock  took  an  eftate  tail. 


Doev  Smith,  §  50.  A  perfon  devifed  all  his  freehold  mefTuages, 
J»,^  '  ^c.  to  his  daughter  M^ry  ^^o«^/j  and  the  heirs  of 
her  body,  lawfully  to  be  begotten,  for  ever ;  as 
te;;'.ant  in  common,  and  not  as  joint-tenants ;  and  in 
cafe  his  faid  daughter  fhould  happen  to  die  before 
twenty- one,  or  without  having  iffue  on  her  body  law- 
fully begotten,  then  he  gave  his  freehold  meffuages  to 
R*  Ay/cough  in  fee. 

Lord  Kenyon  faid.  It  was  a  rule  of  conflruftion  in 
cafes  of  this  kind,  fettled  by  a  variety  of  decifions, 
^      C  but  particularly  by  that  of .  Rohinfon  v.  Hicks,   that 

where  it  appeared  in  a  will,  that  the  teflator  had  a 
general  intention,  and  alfo  a  fecondary  intention,  and 
they  clafhed,  the  latter  muft  give  way  to  the  former. 
Here  were  no  words  of  limitation  added  to  the  eftate 
given  to  the  childiten,  (fuppofmg  they  took  as  pur- 
chafers) 
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■chafers)  and  yet  the  remainder  over  was  not  to,  take 
effed  till  there  was  a  general  failure  of  her  'iffue ;  fo 
that  there  muft  be  an  eftate  to  comprehend  all  her 
children  for  ever;  his  Lordfhip  cor^cluded  in  thcfe 
words—"  I  admit  that  in  this  r.afe  the  teftator  in- 
"  tended,  that  his  daughter  M»  Ayfccitgh  fliould  only 
^'  take  an  eftate  for  her  li^e,  and  that  her  children 
"  ihould  take  as  purchasers  :  but  then  he  alfo  intended 
*'  that  all  the   progeny  of  thofe  children  fhould  take  1 

-^^  before  any  interefl  fhould  veft  in  his  more  remote 
"  relations :  now  the  latter  intention  cannot  be  carried 
*'  into  cfFe6l:,  unleis  M.  Ay/cough  takes  an  eftate  tail; 
"  in  order  therefore  to  give  effedt  to  the  devifor's  ge- 
"  npral  intention,  according  to  the  fair  conllrudion. 
"  of  the  will,  M.  Ay/cough  mud  take  an  eftate  tail." 

§  51.  Henry  Cook  devifed  a  meffuage  or  tenement  to   Doe  vo 
Richard  Cook  for  the  term  only  of  his  natural  life,  and   ^  Eaft 'Ro 
after  his  deceafe,  he   gave  and  devifed  the  fame  unto    229, 
the  lawful   iflue  of  the  faid  Richard  Cook^  as  tenants 
in  common,    to  whom   he  gave,    devifed,    and   be- 
.queathed  the  fame  ;  but  in  cafe  the  faid  Richard  Cook 
fhould  die  without  leaving  lawful   iflue,  then  and  in. 
fuch  cafe,  after  his  deceafe,  he  gave  and  devifed  the 
fame  to  Elizabeth  Harding  in  fee. 

Lord  Kenyon  faid,  it  had  been  the  fettled  doctrine  of 
Weftminjier  Hall,  for  the  preceding  forty  or  fifty  years^ 
that  there  might  be  a  general  and  a  particular  intent; 
in  a  will,  and  that  the  latter  mull  give  way,  when  the 
former  could  not  otherwife  be  carried  into  efieft. 
That  this  dodrine  had  been  confirmed  by  the  cafes  of 

U  ^  Robin/on  ^ 
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Rohinfon  v.  Hicks,  Roe  v.  Grew,  and  Doe  v.  S7niiJy^ 
that  perhaps  the  court  would  bed  fuliil  the  particular 
intent  of  the  teilator  in  this  cafe,  by  giving  Richard 
Ccok  only  an  eftate  for  life ;  but  the  general  intent 
was  that  all  ilTue  fhould  inherit,  the  entire  eftate,  before 
it  went  over  ;  and  that  intent  could  only  be  anfwered 
ty  giving  him  an  eftate  tail,  by  implication  from  the 
fubfcquent  words,  *'  In  default  of  his  leaving  iffue." 

Vide  infra,  §  5 2'  Where  only  an  eftate  for  life   is  devifed  in 

ch.  14.  ji^g  ^j.f^  inftance,  and  there  is  a  fubfequent  devife  to 

the  heirs  of  the  body  of  the  devifce,  he  vviil  take  an 

eftate  in  tail. 
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DEVISE. 

CHAP.  xiir. 

ConJiruclion.—WIjAt  Words  create  an  EJlaie  for  Life, 


^  I.   Where  an  exprcfs  Ejiatefor 
Life  IS  dtv'ij'ed. 
6.   Though  a  Pouter  of  Dtfpofal 

is  given. 
lO.  A  Dev'fe  ivithout  any  Words 

of  Limitation. 
26,  Though  charged ivith  a  Pay- 
ment out  of  the  EJlaie  de- 
vifed. 


§  S3' 
35- 

38. 


Or  an  Annuity   during  the 

Life  of  the  Devifei. 
The    IVord   Eftate,     when 

dcfcriptlve  of  Local    Si' 

tuatinn. 
The    IVord    Hereditamentt 

onh  paffes  an  EJiate  for 

Life. 


Sedion  i. 
TT  has  been  dated  in  the  preceding  chapter,  that  al-    Where  ao 

though  an  exprefs  eftate  for  life  be  devifed,  yet  if  ]^Yuh  is  *  ^ 
the  general  intent  of  the  teftator  requires  that  the  iflue  devifcd. 
of  the  devifee  for  life  fhould  take  by  defcent  from  him, 
the  courts  have  enlarged  his  eftate  into  an  eftate  tail ; 
but  where  the  manifeft  general  intent  of  the  teftator 
does  not  require  that  the  eftate  for  life  exprefsly  givcu 
ihould  be  enlarged  into  an  eftate  tail,  the  devifee  will 
only  take  an  eftate  for  life,  in  confequence  of  the  rule 
that,  exprejfum  facit  cejjare  taciturn.  And  it  is  obferv* 
able,  that  the  dodrine  of  carrying  the  general  intent 
into  efFefl;,  in  contradiction  to  the  particular  intent,  is 
©f  very  modern  date. 


§  2.  Ajpgrfon 
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\  Roll  Ab.  §  3.  A  perfon  devifed  to  his  eldeft  fon  for  life,  rc- 

37'P-i3'  maindcr  to  the  fons  of  his  body  lawfully  begotten, 
and,  if  they  aliened,  that  his  daughters  Ihould  have  the 
fame  eftate,  remainder  to  his  right  heirs ;  it  was  re- 
folved,  that  the  eldeft  fon  had  but  an  eftate  for  life^ 
and  that  his  fon  ftiould  have  it  by  purchafe  5  becaufe  it 
was  exprefsly  limited^  that  he  ftiould  have  it  only  for 
life. 

i  Vent,  231,  Lord  Hale  fays,  that  the  words,  in  this  cafe,  were 
to  his  eldeft  fon  for  life,  et  non  aliter  j  and  that  it  was 
held  to  be  an  eftate  for  life,  by  reafon  of  the  words 
non  aliter, 

TBamfield  y.  §  3*  -^  perfon  devifed  his  eftate  to  truftees  and  their 

I  P^  Wm  1:4.  ^^^^^'  ^^*  ^^^  "^^  ^^  ihtm  and  their  heirs,  in  truft  for 
Popham  for  life,  with  remainder  to  his  firft  and  other 
fons  fucceflively  in  tail  male,  and,  for  want  of  ifluc 
male  of  Popham^  remainder  over.  Afterwards  the  tef- 
tator,  by  a  codicil,  reciting  that  he  had  by  his  will 
^iven  the  premifes  to  Popham  and  the  heirs  male  of  his 
body,  willed,  that  if  the  eftate  fliould  determine,  and 
Popham  ftiould  die  without  iiTue  male,  then  his  eftate 
to  be  iiifpofed  of  in  fuch  a  manner,  %^c* 

Th€  queftions  were,  ift.  Whether  the  words  of  the 
^ill,  vi-z.  "  for  want  of  iffue  male  of  Popham^**  did 
not  by  implication  give  an  eftate  tail  to  Popha?nf 
■2d,  Whether,  (admitting  the  words  in  the  ijj.ili  did  not 
give  an  eftate  tail),  the  codicil,  reciting  that  the  tefta- 
tor  had  by  his  will  devifed  the  premifes  to  Popham  Bnd 
the  heirs  male  of  his  body,  would  not  fo  far  influence 

and 
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and  explain  the  will,  as  to  make  it  an  eftate  tail,  though 
it  was  not  fo  before  ? 

It  was  refolved  unanimoufly,  that  Popham  had  only 
an  eftate  for  life  by  the  will,  and  that  the  fame  was  not- 
enlarged  or  altered  by  the  codicil :  for  they  all  refolved 
that,  here  being  an  exprefs  eftate  given  to  Popham  foi: 
life,  with  remainder  to  his  firft  and  every  other  fon,  Iffc. 
the  words,  "  if  Popham  ftiould  die  without  iffue 
**  male/*  ftiould  not  enlarge  his  eftate  to  an  eftate 
tail,  in  regard  thefe  amounted  only  to  make  an  eftate 
tail  by  implication ;  and  words  of  implication  could 
never  deftroy  what  was  before  exprefled ;  fo  that  the 
words,  "  if  he  ftiould  die  without  iflue  male,**  could 
mean  no  more  than  if  he  ftiould  die  without  fons* 

§  4.  A  teftator  devifed  all  his  freehold  eftates  to  Blade  bora  v. 
truftees,  in  truft  to  convey  the  fame  to  Ewer  Edgeley  ^p^l^^'g.^ 
for  life,  remainder  to  truftees  during  his  life,  to  pre- 
ferve  contingent  remainders,  remainder  to  his  firft  and 
other  fons  in  tail  male,  remainder  to  hi«  daughters  in 
tail  general,  as  tenants  in  common,  with  power  to  the 
faid  E,  E,  to  make  a  jointure ;  and  if  E.  E,  ftiould  die? 
without  iflue,  then  he  devifed  the  premifes  over. 

It  was  contended,  that  E,  Edgeley,  by  virtue  of  the 
words,  "  if  he  die  without  iflue  of  his  body,"  ftiould 
have  an  eftate  tail  in  the  premifes ;  to  which,  it  was 
anfwercd,  that  here  was  an  exprefs  eftate  for  life  W' 
Tc^tdi  X.0  E.  Edgeky'y  and  the  words,  *' if  he  ftiould 
**  die  without  iflue,"  being  only  words  of  implica- 
tion. 
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tion,  would  not  merge  and  deflroy  an  exprefs  ellate 
for  life. 

.  The  court  exploded  the  notion,  that  v/ords  of  iin-* 
plication  fhould  not  turn  an  exprefs  eftate  for  life  into 
an  eftate  tail  ;  and  faid,  that  if  J.  devife  an  eftate  to 
A*  for  life,  and  after  his  death  without  iffue,  then  to 
to  B. ,  this  will  give  an  eilate  tail  to  A.  according  to 
Sunday*^  cafe  :  but,  here  being  a  limitation  upon  E, 
Ante.  Edgeley*^  death  to  his  f  >ns,  and  after  to  his  daughters j 

the  following  words,  "  if  E,  Edgcley  fhould  die  luiih- 
cut  iffue^*  mufl  be  intended,  if"  he  Ihould  die  without 
fuch  iffue.  And  as  to  what  had  been  urged,  that  unlefs 
thefe  words  were  to  create  an  eftate  tail  in  E.  Edgelcy^ 
his  fon*s  daughters  could  not  take  ;  it  did  not  appear 
that  the  teftator  intended  E.  Edgelefs  fon's  daughters 
fhould  take,  for  he  might  think  that,  on  E.  Edgelefz 
dying  without  iffue  male,  his  no  me  and  family 
would  be  determined  ;  for  which  reafon,  he  might 
limjt  it  over  to  the  daughters  of  E.  Edgcley  himfelf. 
Befides,  the  fon  of  E.  Edgeley  would  be  tenant  in  tail  j 
and  when  of  age,  might,  by  docking  the  intail,  give 
the  premifes  to  his  daughters. 

Gnodtitle  V.  §  5.  A  perfon  devifed  to  his  eldefl  fon,  only  for 

Sef I'^Bi.r.     life,  and  in  the  cafe  of  failure  of  iffue,  ^^  that  k 
45-  fhould  defcend  and  come  to  his  the  teftator's   male 

children,  "isfc.  The  Court  of  Common  Pleas  held 
this  to  be  an  ellate  for  life  only ;  bccaufe,  being  ex- 
preffed  to  be  given  for  life  only,  with  negative  words, 
it  could  not  be  enlarged  by  implication* 

■» 
^  §  6.  Although 
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§  G.  Although  a  ^levife  to  a  perfon  generally,  with   Thon-rh  a 
a  power  to  give  and  difpofe  of  the  eflate   deviled,  as   pofarir'-rivcn! 
he  pleafcs,  creates  an  eflate  in  fee-fimple,  yet,  where  ^h.  n. 
ail  eftate  is  devifed  to  a  perfon  exprefsly  for  life,  with 
a  power  of  difpofal,  the  dcvifee  only  takes  an  eftate 
for  life,  with  a  naked  power  to  give  the  reverfion. 

§  7.  A  tcRator  having  two  daughters,  devifed  lands  Anon.3Leon, 
to  his  wife  for  life,  and,  at  her  deceafe,  flie  to  give  the  ^|*  ■*  ^°"'* 
fame  to  whom  fhe  pleafcd.  The  v/ife  granted  the  re- 
verfion to  a  ilranger,  and  committed  wade,  and  the 
two  daughters  brought  an  action  of  wade.  It  was 
held,  that  by  the  devife,  the  wife  had  but  an  edate  for 
life,  with  an  authority  to  give  the  reverfion  to  whom 
die  pleafed  ;  and  her  grantee  would  be  in  by  the  will, 
for  the  tedator  had  given  his  wife  an  exprefs  edate  for 
life,  and  therefore  die  could  not,  by  implication,  have 
any  greater  edate :  but  if  an  exprefs  edate  had  not 
been  appointed  to  the  wife,  by  the  other  words,  an 
edate  in  fee-fimple  had  pafled. 

S  8.  John  TomllnfiM  devifed  lands  to  his  wife  for  Tomlinfonv. 

her  life,  and  then  to  be  at  her  dif{)oliil,  provided  It  was   ^I'Fvx?"' 

ir.  Wm.  149, 

to  any  of  his  children,  if  living ;  if  not,  to  any  of  his 
kindred  that  his  wife  diculd  pleafe.  It  was  refoived, 
that  the  wi  e  had  but  an  edate  for  life,  with  a  power 
of  difpofing  of  the  inheritance.  And  Lord  Chief 
judlce  Parker  faid, — "  As  io  this,  the  difference  is 
^'  where  a  power  is  given  with  a  particular  defcriptloii 
^^  and  limitation  of  the  edate,  as  here  ;  and  where 
'^  generally  as  to  executors  to  give  or  fell ;  for,  in 
^f  the  former  cafe,  the  edate  limited  being  exprefs  and 

*'  certain. 
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*^  certain,  the  power  is  a  diflinct  gift,  and  comes  in 
'"  by  v/ay  of  addition  ;  but,  in  the  latter,  the  whole  U 
"  general  and  indefinite  ;  and  as  the  perfons  intrufted 
"  are  to  convey  a  fee,  they  mult,  confeqaently,  and 
"  by  a  neceffary  conftrudion,  be  lappolea  to  have  a 
"  fee  themfelves." 


T?'-.cl;ley  y.  §  9-  y^bn  RifJell^hY  will,  gave  a  legacy  of  looo  /. 

:  ..iwbfy,         to  his  ion  Ricbard  Rufell,  and  an  eHiate  in  fee  to  a 

I  V  ei  Jan.  -^ 

US-  nephew,  and   then  direfted  his  executrix  to  lay  out 

20O0  /.  of  his  perfonal  property  in  thepurchafe  of  free- 
hold eftates,  within  twelve  months  afer  his  death, 
Thofe  eftates,  to  be  purchafed,  four  melTuages  m  JoAtZ' 
fan's  Court,  Fleet  Street,  fome  others  in  Bermond/ey,  and 
the  reverfion  of  others  elfewhere,  (defcribing  them  all), 
and  all  his  leafehold  eflates,  he  gave  to  his  wife  Rebecca 
Rujfell  for  life ;  and,  from  and  immediately  after  her 
deceafe,  to  his  fon  Richard  Rujfell  and  his  ilTue  law- 
fully begotten,  or  to  be  begotten,  to  be  divided  among 
them  as  he  fhould  think  fit:  and,  in  cafe  he  fhould 
die  without  iflue,  he  dirededthat  all,  as  well  his  prefent 
freehold  and  leafehold,  as  the  eftates  direded  to  be 
purchafed,  fhould  be  fold ;  and  the  money,  arifing 
from  the  fale,  fhould  be  divided  among  the  children 
of  his  brother  Rufel/,  znd  of  his  fifters  Willis  and 
Parks,  equally,  fhare  and  fhare  alike.  There  was  a 
fubfequent  diredion,  that  no  part  either  of  his  prefent 
freehold  and  leafehold,  or  of  the  eflate  fo  direded  to 
be  purchafed,  fhould  be  fold  during  the  lives  of  his 
wife  and  fon.  All  the  reft,  refidue,  and  remainder  of 
his  property  and  effects,  whatfoever  and  wherefoever, 
after  payment  of  debts,  legacies,  and  funeral  expences, 

5  iie 
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lie  gave  to  his  wife  for  her  own  ufe  and  benefit,  for 
ever,  and  appointed  her  his  fole  executrix.  The  wife 
enjoyed  under  the  will  for  her  life;  and,  after  her 
death,  the  fon  enjoyed  for  his  life,  and  died  witiiout 
leaving  iffue.    The  will  was  eftablifhed  by  a  decree. 

One  of  the  queflions  in  this  cafe  was.  Whether 
Richard  Ruffell  the  fon  took  an  eftate  tail,  or  for  life 
only,  under  this  will  ? 

Lord  Thurlow  faid  it  was  clear  to  him,  that  the  tef- 
tator  intended,  and,  he  thought,  had  pretty  plainly  ex- 
prefled,  a  contingency  v/ith  a  double  afpecl ;  in  one 
cafe,  to  the  children  of  the  fon,  in  the  other,  to  the 
other  perfons  pointed  out ;  to  the  children  of  the  fon 
in  one  way,  to  the  other  parties  in  another,  vi-z.  by 
fettling' it  fo  as  to  diftribute  it  among  the  great  number 
©f  perfons  who  might  come  within  that  defcription. 
The  limitation  to  the  fon  and  his  iffiie  vv^ould  be  an 
eftate  tail,  and,  perhaps,  the  apteft  way  of  defcribing 
an  eftate  tail  according  to  the  ftatute  :  but  it  was  clear 
he  did  not  intend  it  to  go  to  them  as  heirs  in  tail :  for  he 
meant  they  fliould  take  diftributively,  and  according  to 
proportions  to  be  fixed  by  the  fon.  It  had  often  been  de- 
cided in  other  cafes  befide  thofe  mentioned  at  the  Bar, 
that,  where  there  was  a  gift  in  that  way,  the  parties  muft: 
take  as  purchafers  :  for  there  was  no  other  way  for 
them  to  take.  The  immediate  confequencc  of  this 
was,  that  Richard  Riijfell  could  only  take  for  life; 
and  the  confequence  of  that  was,  that  this  was  a  gift 
to  the  wife  for  life,  then  to  the  fon  for  life  ;  and  after, 
to  his  ilTue,  in  fuch  diftributive  Ihares  as  he  fliould  ap- 
point. 
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point.  It  was  then  faid,  that  this  might  be  interpreted 
to  be  a  gift  to  the  fon  in  tail,  with  a  power  annexed  to 
raife  a  future  ufe  upon  it,  of  the  defcription  mentioned. 
As  to  that,  he  apprehended,  that,  in  cafe  there  had 
been  children  of  the  fon,  it  was  not  intended  to  be  left 
in  his  power  to  determine,  whether  he  fliould  or  fhould 
not  confider  it  as  his  own,  and  raife  a  future  ufe  if  he 
pleafed  :  but  the  difpofition  gave  an  interefl:  to  his  chil- 
dren, and  a  title  to  infifl  upon  an  eftate  in  the  premifes 
fo  given  at  all  events :  and  then  the  fon  had  no  autho- 
rity but  as  to  the  proportions  in  which  they  were  to 
take ;  but  not  to  choofe  whether  any  thing  Ihould  be 
given  to  them  or  not.  Then  the  effed:  was  like  all 
other  gifts  to  perfons  in  remainder,  capable  of  being 
divided  ;  but  if  not,  equally  :  and  that  was  the  neccf- 
fary  confequence  of  the  fuppofition  he  mentioned  be- 
fore, that  he  intended  to  veil  an  interefl:  in  the  chil- 
dren of  his  fon  independently  of  the  fon,  except  as  to 
the  proportions ;  and  that  even  fo,  as  that  they  Ihould 
not  be  iilufory.  It  was  obferved,  that  the  word  "  iffue** 
would  extend  to  grandchildren,  or  any  other  degree 
of  kindred,  however  remote.  He  thought  it  would 
be  fo,  but  only  in  this  point  of  view  ;  as  a  defcription 
of  the  objefts,  among  whom  the  power  of  the  fon  was 
to  obtain,  to  make  fuch  partition  as  he  fhould  think  fit ; 
and,  whofoever  they  were,  they  mufl  be  in  exiftence 
during  the  life  of  the  fon,  and  he  muft  have  made  it  dur- 
ing his  life  ;  if  fo,  it  was  of  no  confequence  how  they 
were  defcribed ;  for,  if  it  vefl:ed  in  him,  it  was  of  no  con- 
fequence to  fay  they  were  not  the  immediate  defcendants 
of  the  fon.  It  was  an  eftate,  devifed  upon  two  alternative 
contingencies ;  one,  that  there  were  objects  capable  of 
taking  under  the  firft  limitation  j  another,  that  there 

were 
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were  none  fuch,  but  that  there  were  obje<5ts  capable  of 
taking  under  the  fecond.  As  to  its  being  an  eftate  tail 
by  implication,  it  was  contrary  to  reafon  and  to  com- 
mon fenfe  to  impute  that  intention  to  him,  if  onjy 
arifing  from  his  not  having  made  a  fpecial  devife  of 
the  eftate  in  that  form.  The  eftate  he  was  directing  to 
be  fold,  and  the  eftate  fuppofed  to  be  given  to  the  fon 
in  tail,  were  the  fame  j  and  if  fo  given,  it  could  not 
be  fold  by  this  power,  and  did  not  come  within  the 
range  of  what  he  had  before  directed.  It  was  plain, 
therefore,  he  did  not  intend  an  eftate  tail  \  and  he  was 
himfelf  clear  upon  that  point. 

§  10.  Where  no  words  of  limitation  are  added  to  a  a  Devife 
devife,  and   there   are  no  other  words   from  which   !^'^^  j"^  ^"y 

'  Words  or 

an  intention   to    give  an   eftate   of   inheritance    can  Limitatioa, 

be  colleded,  the  devifee  will  only  take  an  eftate  for 

life. 

§11.   If  a  man  devife  in  this  manner — I  devife   iRoll.  Ab, 
Blackacre  to  my  daughter  T.  and  the  heirs  of  her  body   ^^ ,,  „ 
begotten.     Item,    I    devife    unto    my    faid   daughter  369. 
Whlteacre.     The  daughter  ftiall  have  but  an  eftate  for 
life  in  Whileacre :  for  the  word  Item  is  not  fo  much  as, 
in  the  fame  manner. 

5  1 2*  But  if  a  perfon  devife  Blackacre  to  one  in  idem, 
tail,   and  alfo   Whiieacre,    the  devifee  fhall  have   an 
eftate  tail  in  Whiieacre  alfo,  for  this  is  all  one  fentence, 
and  fo  the  words  vfhich  make  the  limitation  of  the 
eftate  go  to  both. 

VoitVL  X  S  13.  A  perfon 
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I  Roll.  Rep,         §  1 3.  A  perfon  made  his  will  in  thefe  words — "  I 

\  Bulftrode       devife  to  my  eldeft  fon  and  his  heirs  Blackacre  for  his 

^2 7'  part.     Item,  I  devife  to  my  fecond   fon  Whiteacre  for 

his  part."     Adjudged  that  the  fecond  fon  took  a  fee,  be- 

caufe  the  words   have  a  reference  to  the  part  of  the 

eldeft  fon. 

Fettyvvood  §  14'   ^^^  Hawkins  being  feifed  in  fee  of  three 

^  ^°^'^.'  houfes  devifed  them  to  his  wife  for  life,  the  remainder 

pro.  Eliz.  52.  ^  ^  ' 

?  Leon.  129.  of  one  to  Egbert  his  fon  and  his  heirs,  the  remainder 
of  another  to  Chrijlian  his  daughter  and  her  heirs  ; 
and  of  the  third  to  Joan  his  daughter  and  her  heirs  ; 
and  did  further  will  that  if  any  of  them  died  without 
iifue,  then  the  furvivors  fhould  enjoy,  totam  illapt 
partem,  equally  divided  between  them.  It  was  re-, 
folved  that  the  furvivor  only  took  an  eftate  for  life. 

Spirt  V.  §  15.    A  perfon  having   three  fons  B.  C.  and  D. 

Cro"  ar  368.  devifed  lands  to  B  in  tail,  remainder  to  C.  in  fee :  and 
Vaugh.  262.  QiliQx  lands  to  C.  in  tail,  remainder  to  D.  in  tail ;  and 
then  other  lands  to  D.  in  fee.  He  afterwards  faid — 
Item,  I  give  Blackacre  to  my  faid  fon  D.  Item,  I  give 
to  my  faid  fon  D.  Whiteacre  ;  alfo  I  will  that  all  bar- 
gains, grants,  ^c.  which  I  have  from  J.  S.  my  fon 
D.  fhall  enjoy  and  his  heirs  for  ever ;  and  for  lack  of 
heirs  of  his  body,  to  my  fon  C.  for  ever.  Agreed  by 
all  that  the  bargains  and  grants,  ^c.  only  were  in^ 
tailed.  And  that  D.  had  but  an  eflate  for  life  irj 
Biackaere  and  Whiteacre. 

Woodward V,  §  ^^'  A  perfon  devifed  a  houfe  to  his  {ons  James 
Gjafsbrook,  ^Tidi'Thomas ,  and  the  heirs  of  their  bodies,  in  equal 
'    "  ■  -  moietieSj 
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moieties,  and  then  added,  "  But  my  will  and  mind  is, 
"  that  if  any  of  my  faid  children  fliall  die  before 
"  twenty-one,  or  unmarried,  the  part  or  fhare  of  hitn 
"  or  her  fo  dying,  fhall  go  over  to  the  furvivors." 
Lord  Ch.  Jufl.  Holt  was  of  opinion  that  Thomas  dying 
unmarried,  his  moiety  went  over  to  the  furvivor ;  and 
that  by  the  devife  over,  only  an  ellate  for  life  paffed. 

§  17.  In  the  cafe  of  Cook  v.  Cook^  which   has  been   Ante  ch.  10. 
dated  In  a  former  chapter.  Lord  Cowper  held  that  the 
Iffue  of  7.  S.  only  took  an  eftate  for  life. 

§  18.  A  perfon  devlfed  a  copyhold  eftate  to  his  Roev.Holmi, 
daughter  Jane^  her  heirs  and  affigns  for  ever ;  but  m  g^^  '  ^' 
cafe  his  faid  daughter  died  before  fhe  attained  the  age 
of  twenty- one  years,  and  had  no  IlTue,  then  his  will 
was,  that  his  nephew  John  Hardijiy  fhould  have  his 
faid  copyhold  lands  and  tenements.  The  court  was 
clearly  of  opinion  that  John  Hardijiy  took  only  an 
eftate  for  life.  That  the  teftator,  by  his  devife  to  Janey 
plainly  underftood  the  force  of  words  of  limitation, 
and  if  he  had  intended  to  give  his  nephew  more  than 
an  eftate  for  life,  he  knew  how  to  have  done  it.  That 
there  were  no  exprefs  words  in  the  will  that  gave  thfe 
nephew  a  fee,  nor  any  manifeft  intention  to  do  fo,  or 
to  difmherit  the  heir  at  law. 

§  19.  A  will  began  with  thefe  words — As  touching   Right  v.^ 
the  difpofition  of  fuch  temporal  eftate  as  it  has  pleafed   Doug.' 761, 
God  to  beftow  on  me.     And  then   the  teftator  pro- 
ceeded to  give  his  houfe  to  his  fon  Samuel  Riiffil,  and 
?iter  his  death,  then  to  the  fons  of  Samuel,   Thomas 

X  1  and 
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jind  William  f  and  gave  a  legacy  of  one  fhilling  to  the 
hufband  of  his  heir  at  law.  It  was  adjudged  that 
'Thomas  and  William  took  only  an  eftate  for  life. 


jj^^py  5  20.  C.  B.  being  feifed  and  poffefTed  of  freehold 

Blackeit,  ^^^  leafehold  property,  lying  contiguous,  and  demifed 

together,  made  his  will  and  devifed  to  his  wife  all  his 
freehold   and   leafehold  meffuages,    ^c.    and   all  his 
eftate  and  interefl  therein,  for  and  during  her  natural 
life,  and  after  her  deceale,  he  devifed   the  faid  mef- 
fuages  to  his  fifters  in  law  M.  S.  and  M.  B.  as  tenants 
in  common ;  but  in  cafe  his  mother  fhould  give  any 
difturbance  to  his  wife,  then   his  will   was,  that   the 
fame  (hould  go  to  his  Idnfman  W.  B.   his  heirs   and 
affigns  for  ever  ;  and   charged  his  eftate  with  the  pay- 
ment of  all  his  juft  debts,  to  be  paid  out  of  the  yearly 
rents  of  his  eftates   by  his  faid  wife.     Lord  Mansfield 
faid,  there  were  no  words  of  limitation  added  to  this 
^evife,  and  therefore  it  was  clear  by  the  rule  of  law, 
that  it  was  only  an  eftate  for  life,  unlefs  it  could  be 
found  from  the  whole  of  the  will  taken  together,  and 
applied  to  the   fubjeft  niatter  of  this  devife,  that  the 
teftator's  intention  was  to  give  a  fee.     Judgment  that 
the  fifters-in^law  only  took  an  eftate  for  life. 

Rocv.Bo^ton,  S  21.  A  perfon  devifed  all  his  real  and  perfonal 
2  Black.  R-  gjT^^^g  fQ  j^jg  ^^jfg^  fo^.  iier  natural  life,  and  at  or  im- 
Duu^^  761.  mediately  after  her  deceafe,  he  gave  to  his  fon  Paul, 
all  that  his  land  lying  and  being  in  Dudley,  and  gave 
to  each  of  his  grand  children  (one  of  whom  was  his 
heir  at  law)  a  legacy  of  five  ftiillings.  The  court  was 
of  opinion  that  Paul  only  took  an  eftate  for  life. 

^  9.2.  'Yohn 
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^2  4.  John  Gajkin  began  his  will  thus,  as  to  all  fuch    Derin  v. 
V/ordly  eftate  as  God  has  endued   me  with— he  then    Covvp!'657. 
gave  all  that  his  freehold  mefluage  and  tenement  lying 
in  Gaitsgill,  ^c.  to  his  three  nephews,  equally  to  them, 
and  gave  loj-.  to  his  heir  at  law. 

Lord  Mansjidd  laid,  it  was  fettled  in  devlfes,  as  well 
as  in  deeds,  that  if  no  words  of  limitation  are  added, 
the  devifee  can  only  take  an  eftate  for  life,  becaufe  the 
law   implies  a   life  eftate  only,    where  there    are  no 
words  of  limitation :    But  as  there  are  no  technical 
words  necelTary  in  a  will,  if  the  teftator  makes  ufe  of* 
what  is  tantamount,  as  if  he  fays,  I  give  to  fuch  a 
one  in  fee  fimple,  or,  all  my  eflatc,   that  will  carry  all 
his  intereft  in  the  land   devifed.     But  there  mufl  be 
words  in  the  will  to  controul  the  rule  of  law,  which 
his  Lordfllip  believed  in  a  variety  of  cafes  thwarted  the 
intention  of  the  teftator.     He  fufpeded  extremely  that 
in  this  very  cafe,  the  teftator  meant  to  give  his  nephews 
a  fee  in  the   premifes  in  queftion ;  for  he  had  no  other 
landed  property.     He  made  them  refiduary  legatees  of 
his  perfonalty,  and  gave  a  difinheriting  legacy  to  his 
heir  at  law,  agreeable  to  the  vulgar  notion  taken  from 
the  Roman  law,  that  an  heir  is  cut  off  with  a  fliilling. 
But  the  finglc  queftion  was,  whether  the  court  could 
find  any  words  in  the  will  to  take  this  cafe  out  of  the  rule 
of  law,  if  they  could  not,  it  muft  be  adhered  to.     His 
Lordfliip  faid,  it  was  impoftible  to  find  w^ords  in  this 
Will  fufficient  to  controul  the  rule  of  law.     There  were 
no  words  that  could  conned  the  devife  of  the  lands  in 
queftion,    witli  the  introduction,    fo  as  to  pafs  the 
X  3  whpie 
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whole  interefl:,  therefore  the  devifees  could  only  take 
an  eftate  for  life. 

Right  V.  §  23.  William   Sparrcnvhawk  devifed  as  follows  :— 

Dong^vTr  "  -^^^  ^^^°^^  worldly  goods  and  ellates  wherewith  it 
hath  pleafed  Almighty  God  to  blefs  me,  I  give  and 
difpofe  of  the  fame  in  manner  following," — then  gave 
one  fhilling  to  his  heir  at  law  ;  and,  after  giving  other 
legacies,  came  this  claufe — *'  And  I  do  give  and  demiftr 
"  unto  Sufanna  Sparrovjhaivk  my  faid  wife,  her  heirs, 
"  and  alligns  for  ever,  all  my  lands  lying  in  the  parifh 
*'  of,  ^c.  And  I  give  and  bequeath  to  my  loving  wife 
^'  aforefaid,  all  my  lands,  tenements^  and  houfes,  lying 
"  in  the  parifli  of  Chipping-norion.''*  The  queflion  was, 
whether  the  laft  mentioned  premifes  were  devifed  to  the 
widow  in  fee,  or  for  life. 

Lord  Mamjicld. — I  verily  believe  that,  almofl  in 
every  cafe  where  by  law  a  general  devife  of  lands  is 
reduced  to  an  eilate  for  life,  the  intent  of  the  teftator 
is  thwarted  ;  for  ordinary  people  do  not  diflinguifh  be- 
tween real  and  perfonal  property.  The  rule  of  law, 
however,  is  eftablifiied  and  certain,  that  exprefs  words 
of  limitation,  or  words  tantamount,  are  neceffary  to  pafs 
an  eftate  of  inheritance,  "  all  my  eftate,"  or  "  all  my 
interefl,"  will  do ;  but  "  all  my  lands  lying  in  fuch  a 
place,'*  is  not  fufficient :  fuch  words  are  conftdered 
merely  as  defcriptive  of  the  local  fituation,  and  on!y 
carry  an  eftate  for  lifej  nor  are  words,  tending  to 
difinherit  the  heir  at  law,  fufficient  to  prevent  his  tak- 
ing urlefs  the  eftate  is  given  to  fomebody  elfe.  I  have 
n(^  doubt  but  the  teftator 's  intention  here  was,  to  dif- 
inherit 
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inherit  his  heir  at  law,  as  well  as  in  the  cafe  of  Dcnn 
V.  Gajkin  j  but  the  only  circumflance  of  difference  Ante  f.  zi^ 
between  that  cafe  and  this,  and  which  has  been  relied 
on  as  in  favour  of  the  defendants,  if  the  teftator  had 
any  meaning  by  It  (v/hlch  I  do  not  believe  he  had) 
rather  turns  the  other  way  ;  becaufe  he  ufes  different 
words  In  devlfing  different  parts  of  his  eftate.  I 
think  we  are  bound  by  the  cafe  of  Denn  v.  Gajkmi 
Judgment  that  the  widow  took  only  a  life  eftate  in  the 
laft  mentioned  premifesi 

S  24.  Sir  R,  Worjley,  being  felfed  in  fee  of  the  premifes   Hay  v.  Earl  of 
in  queftion,  devifed  them  to  truftees,  upon  truft  that      iiT^^^'T' 
they  fhould  ftand  feifed  thereof  to  the  ufe  of  his  grand-   ^3* 
fon  Robert  Earl  of  Granville  for  life,  remainder  to  his 
firft  and  other  fons  in  tail  male ;  remainder  to  Lady 
Carteret  for  life ;  remainder  to  her  firft  and  every  other 
fons  in  tail  male ;  and.  In  default  of  fuch  iffue,  "  To 
"  the  ufe  of  all  and  every  the  daughter  and  daughters 
**  of  the  body  of  the  faid  Lady  Carteret^  lawfully  iffu- 
"  ing,  as  tenants  in  common  and  not  as  joint-tenants, 
"  and  in  default  of  fuch  Ilfue,  to  the  ufe  and  behoof 
"  of  his  own  right  heirs  for  ever/* 

Lady  Carteret  had  one  daughter.  Lady  Catherine 
Hay ;  and  the  queftion  was^  what  intereft  flie  took 
under  this  devife  ? 

A  cafe  was  fent  out  of  Chancery  to  the  Court ,  of 
King's  Bench  for  their  opinion, 

X  4  Lord 
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Lord  Kenyon. — The  general  rule  which  is  laid  dowrt 
in  the  books,  and  on  which  alone  courts  can  with  any 
fafety  proceed,  in  the  decifion  of  queflions  of  this 
kind,  is,  to  colled  the  teftator*s  intention,  from  the 
words  he  has  ufed  in  his  will,  and  not  from  conjefturcr 
It  is  not  neccifary,  that  any  technical  or  artificial  form 
of  words  fiiould  be  ufed  in  a  will ;  but  we  mufl  colleft 
the  meaning  of  the  teflator  from  thofe  words,  which 
he  has  ufed,  gild  cannot  add  words,  which  he  has  not 
ufed.  The  objeflion  then  occurs  in  this  cafe,  "  Voluit 
fed  non  dixit/^  The  plaintiff's  argument  goes  to  fhew 
that  the  daughters  took  eftates  in  tail  general :-  but  that 
could  not  have  been  the  intention  of  the  devifor ;  as 
nb  fuch  eftate  is  given  in  any  part  of  the  will,  and  the 
devifor  has  totally  laid  afide  the  daughters  of  the  firft 
devifee,  and  the  daughters  of  his  fons.  The  words 
here  ufed,  technically  confidered,  only  confer  an  eilate 
for  life  on  Lady  Catherine  Hay,  It  has  been  argued, 
that  we  may  prefume  an  intention  in  the  devifor,  from 
other  parts  of  the  will,  to  give  eflates  in  fuccellion  to 
the  daughters ;  but  I  cannot  find  any  words  in  the  will 
to  warrant  fuch  a  conflrudion.  If  indeed  the  word 
"  fuch''  had  not  been  introduced  in  this  claufe,  we 
might  perhaps  have  faid  that,  as  "  iffue"  is  "  genus 
generoJiffimim"  it  fhould  include  all  the  progeny  j  but 
here  the  word  '■'fuch*'  is  relative,  and  retrains  the 
words  which  accompany  it.  This  cafe  is  precifely 
Cfted  I  Bof  finiilar  to  that  of  Denn  v.  Page,  which  was  determined 
fcPulL-j6r.  in  this- court  in  Mich.  24.  Geo.  3.  There  the  Court 
held,  that  fufficient  did  not  appear  on  the  face  of  the 
will,  to  warrant  them  in  faying  that  an  eflate  of  inhe- 
rltaace  was  given  to  the  daughter  j  that,  if  it  were  left 

to- 


Title  XXXVm.    Devife.     Ch.  xiil.  §  24,  2^0  5 '3 

to  conje6:ure,  they  might  fuppofe  that  fome  miflake 
had  been  made  in  the  limitation ;  but  they  could  not 
determine  on  conjeiSture, "nor  put  that  in  the  devifor's 
mouth  which  he  had  not  faid. 

The  certificate  was,  that  Lady  Catherine  Hay  took 
an  eftate  for  life. 

^  2C;  luordi  Muhrave.    having   an   only  daughter,   Roe  v.  Lord 

n         T       J     Mulgi^ave, 

and  three  brothers,  devifcd  his  ellates  m  trult  to  Lord    5  Term  R. 

Longfordy  i£c.  ^c.  for  "  my  firft  and  eveiy  other  fon   3*®' 

"  in  tail  male,  failure  of  fuch  iffue,  to  my  brother 

"  Henry  and  his  firft  and  every  other  fon  in  tail  male/* 

and  fo  on  to  his  brothers  in  the  fame  words,  and  then 

to  his  daughter  in   the  fame  manner,  and   concluded 

with  thefe  words,  "  in  all  the  foregoing  cafes  without 

"  impeachment  of  wafte,  other  than  wilful."     Then, 

after   making   a  provifion   for   his   daughter,  to   the 

amount  of  2c,ooo/.  the  will  proceeded  thus : — *'  My 

"  will  is,  that  the  money  lodged  at  Childs^  to  pay  for 

**  the   purchafe  of  the  Lyth  Redlory,  be  applied  to 

**  that  purchafe  as  foon  as  Sir  John  Sheffield  can  com- 

"  plete  the  title,  and  the  renewals  to  be  made  by  the 

"  tenant  for  life,'*     It  appeared  that  Sir  John  Sheffield 

held  the  reftory  of  Lyth  for  three  lives,  under   the 

Archbifhop  of  Canterbury, 

Lord  Kenyon,  Ch.  JuPr. — The  words  ^'^  fi-Jl .  and 
every  other  fon^^  "  children^^  or  "  heir^'  may  be 
taken  to  be  words  of  limitation,  where  it  is  necefiary 
to  give  them  that  conftruftion,  in  order  to  effecluate 
the  intention  of  the  tedator,  as  in  Roblnfon  v.  Robin/on: 

13.  though^ 
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though,  ordinarily  fpeaking,  they  are  words  of  pur- 
chafe.  But,  in  this  cafe,  no  doubt  can  be  entertained 
refpecling  the  devifor's  intent.  Firfl,  he  devifed  to  his 
own  "  firft  and  every  other  fon  in  tail  male,"  i^c. 
and  if  he  had  no  iffue,  "  then  to  his  brother  Uenry 
*'  and  his  firft  and  every  other  fon  in  tail  male,"  '<^c. 
Now,  if  he  had  given  inflru£lions  to  a  conveyancer  to 
draw  his  will,  and  to  make  his  brothers  tenants  for 
life^  and  their  children  tenants  in  tail,  thefe  are  pre- 
cifely  the  terms  in  which  he  would  have  given  fuch 
inftrudions :  and,  in  conftruing  wills,  we  muft  take 
into  confideration  the  Ihort  hints  of  the  devifor,  in 
order  to  difcover  his  intention.  To  be  fure,  if  the 
objection  ''  Voluit  fed  non  dixit,**  had  occurred,  it 
could  not  have  been  got  over.  We  could  not  have 
inferted  words  in  a  will,  which  would  have  varied  the 
conftruction  of  thofe  ufed,  even  if  we  thought  that  the 
devifor  had  intended  to  have  ufed  them ;  but  here  the 
intention  is  fufficiently  explained  by  the  words  which 
he  has  ufed.  And  great  weight  is  alfo  due  to  the  fub- 
fequent  words,  which  dire£t  the  renewal  of  the  hfe 
eftate  to  be  made  "  by  the  tenant  for  life  ;"  for  they 
can  only  apply  to  the  devifor's  brothers,  fmce  there 
was  no  other  perfon,  who  could  take  a  life  eftate  under 
the  will.  In  fome  of  the  cafes,  indeed,  nice  diftinc- 
tions  have  been  made  to  whom  the  word  "  heirs** 
fhould  be  applied:  but  without  entering  into  thofe 
niceties,  becaufe  it  is  unneceffary  in  this  cafe,  (where 
the  devifor's  intention  may  be  collected  from  different 
parts  of  the  will)  I  am  clearly  of  opinion,  that  on 
the  fair   conftrudion  of  the  will,    the  prefent  Lord 

Mulgravff 
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Mulgrave  only  took  a  life-eftate,  with   remainder  in 
tail  to  his  ifTue. 

§  26.  It  has  been  flated   that  a  devife  to  a  perfon    Though 

without  any  words  of  limitation,  charged  with  the  pay-    ^  payment 

ment  of  a  grofs  fum  of  money,  or  of  debts  or  annuities,    ^"'^  °^,^^5^  . 

^  ^  ...  .  Eltatedevifed. 

creates  an  eftate  in  fee ;  but  it  is  laid  down  in  Collier^   6  Rep.  16  a. 

Cafe,  that  a  devife  to  a  perfon  to  the  intent  that  with 

the  profits  he  fhould  educate  his  daughter  ;  or  of  the    ^^^°"  ^-  f^'^'* 

profits  of  the  land,  pay  to  one  fo  much,  and  to  another 

fo  much,  was  but  an  eflate  for  life,  for  he  was  fure  to 

have  no  lofs. 

§  27.  William  Lock  being  feifed  in  fee  and  having  Anfleyy. 
feveral  fons,  and  being  bound  in  an  obligation  that  Cro.Car.157- 
40/.  fhould  be  paid  annually  to  his  wife  during  her  life, 
made  his  will  and  thereby  devifed  all  his  lands  by 
feveral  claufes  to  his  feveral  fons,  and  amongft  others 
he  devifed  the  land  in  queflon  to  his  fons  Michael  and 
Henry,  and  added  this  claufe — Item,  All  the  houfes 
and  lands  which  I  have  given  between  my  fons  is  to 
this  purpofe,  that  they  all  Ihall  bear  part  and  part  alike 
going  out  of  all  my  houfes  and  lands,  towards  the 
payment  of  my  wife's  40/.  per  annum  during  her  life, 
which  I  am  bound  to  pay. 

The  court  refolved  that  an  eflate  for  life  only  pafled 
by  this  devife,  for  it  was  not  devifed  paying  a  fum  in 
grofs,  but  that  every  one  fhould  pay  out  of  his  part 
towards  the  40/.  to  his  wife;  which  was  qi(afi  an 
annual  rent  out  of  the  profits  of  the  land,  and  no  fum 
in  grofs,  and  therefore  no  fee  was  given. 

§.2S.  A  perfon 
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ATerfonv.  § -^-  A  perfon  gave  all  his   lands,  tenements,  and 

2  Atk'Tjii'.  melTuages  whatfoever,  after  debts  and  legacies  paid, 
and  funeral  expences  were  difcharged,  to  J.  M.  It 
was  faid  by  Mr.  Forte/cue  M.  R.  that  where  a  grofs  fum 
was  to  be  paid  cut  of  the  lands,  it  gave  a  fee  to  the 
devifee  of  thofe  lands ;  but  here  the  debts  were  not 
at  all  events  charged  upon  the  real  eftate,  but  only 
contingently,  if  the  perfonal  eftate  fhould  be  deficient ; 
and  therefore  did  not  come  up  to  the  cafes  cited  of  a 
grofs  fum  to  be  paid  out  of  land,  and  confequently 
gave  no  more  than  an  eftate  for  life  to  the  devifee. 

§  29.  It  has  been  laid  do\\-n  in  two  modern  cafes, 
that  where  the  payment  of  a  grofs  fum  of  money,  or  of 
debts  and  legacies,  is  charged  on  the  eflate  devifed, 
and  not  on  the  devifee,  fuch  a  charge  will  not  operate 
fo  as  to  give  the  devifee  an  eftate  in  fee ;  and,  there- 
fore, if  no  words  of  limitation  are  added,  he  will  only 
take  an  eftate  for  life, 

Denn  r.  McI-  ^  ^q.  A  perfon  deviled  as  follows  : — I  give  and  de* 
Kep.^558"  vife  unto  N.  Llficr  all  that  my  cuftomary  eftate,  ^^. 
all  the  reft  of  my  lands,  tenements,  and  hereditaments, 
either  freehold  or  copyhold  whatfoever  and  wherefo- 
ever  ;  and  alio  all  my  goods,  chattels,  and  perfonal 
eftate,  of  what  nature  or  kind  foever,  after  payment  of 
my  juft  debts,  and  funeral  expences,  I  give,  devife, 
■and  bequeath  the  fame  unto  my  wife  ^ijfily  Carr,  and 
appointed  her  fole  executrix.  The  queftion  was,  whe- 
ther Sijfily  Carr  took  an  eftate  in  fee,  or  only  for  life. 


I<ord 
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Lord  Kenyan  faid,  that  where  a  devifee  is  dire6led 
to  pay  an  annual  rent  charge,  or  a  folid  fum  to  an- 
other perfon,  out  of  the  eflate  devifed,  it  had  been 
properly  decided  that  the  devifee  fhould  take  a  fee, 
becaufe  he  might  be  a  lofer,  unlefs  the  eftate  in  his 
hands  were  at  all  events  fufficient  to  enable  him  to  bear 
thofe  charges.  Where  a  lum  of  money  was  given,  it 
might  be  payable  before  the  rents  became  due ;  and 
where  an  annual  charge  was  made  on  the  eflate, 
it  might  continue  beyond  the  life  of  the  devifee, 
and,  therefore,  it  was  neceifary,  in  both  thofe  cafes, 
that  the  devifee  fhould  have  a  permanent  fimd.  This 
cafe  had  been  compared  to  that  of  Doe  v.  Richards ,  Ante  ch.  11. 
but  there  the  words  were,  "  my  legacies  and  funeral 
?'  expences  being  thereout  paid  ;•'  which  imported, 
that  thofe  fums  were' to  be  paid  by  the  devifee  out  of 
the  interefl  given  to  her  :  and  if  Ihe  had  died  imme- 
diately after  the  devifor,  and  had  only  taken  a  life 
eflate,  the  fund  out  of  which  fhe  was  to  bear  thofe 
charges  might  have  failed.  The  court  was  therefore 
compelled  to  make  that  decifion,  and  he  was  now  per- 
feftly  fatlsfied  with  it.  But,  in  this  cafe,  the  words  of 
the  will  are,  "  after  payment  of  my  jufl  debts  and 
*'  funeral  expences."  Now,  fuppofmg  the  devifor 
had,  in  the  beginning  of  the  will,  charged  his  debts 
and  funeral  expences  on  his  real  eflate,  and  had  then, 
after  a  feries  of  limitations,  devifpd  to  his  wife,  in  the 
words  now  ufed,  it  could  not  have  been  contended, 
that  fuch  a  charge  on  the  real  eflate  would  have  pafTed 
the  fee  to  his  wife  ;  and  if  not,  the  place  in  which  the 
fame  words  were  introduced  coulcj  not  vaiy  the  quef- 

tioH. 
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tion.  He  admitted,  that  the  real  eftate  was  charged 
with  the  payment  of  debts  and  funeral  expences,  if  the 
perfonality  was  not  fufficient  for  that  purpofe,  but 
there  were  no  words  charging  the  eftate  in  the  hands  of 
the  wife  with  the  payment  of  thofe  debts.  This,  there^. 
fore,  effentially  differed  the  prefent  cafe  from  that  of 
Doe  V.  Richards  ;  for  there,  the  debts  were  to  be  paid., 
by  the  devifee,  and  were  a  charge  on  the  eflate  ,in  his 
hands ;  whereas  here,  the  debts  were  no  charge  on 
the  devifee. 

Judgment  was  given,  that  Sijfilj  Carr  took  only  an 
eflate  for  life. 

I  Bof.  &  Pul.         On  a  writ  of  error  in  the  Exchequer  Chamber,  this 
Kep.  558.       judgment  was   reverfed,  upon  the   ground,  that  the 

words,  all  the  rejl  of  the  real  eftate,  created  an  eftate 

in  fee. 

Upon  a  writ  of  error  in  the  Houfe  of  Lords,  the 
following  queftion  was  put  to  the  Judges  : — "  What 
"  eftate  the  devifee,  SiJJily  Carr,  took  in  the  premifes 
"  in  queftion  ?'*  And  the  Judges  having  taken  time  to 
confider  the  faid  queftion,  the  Lord  Chief  Baron  of 
the  Court  of  Exchequer  delivered  their  unanimous 
ppinion,  that  Siffdy  Carr  took  an  eftate  for  life  in 
the  premifes  in  queftion.  Whereupon  the  judgment 
of  the  Court  of  Exchequer  Chamber  was  reverfed, 
and  the  judgment  of  the  Court  of  King's  Bench 
afiirni^d. 

§  31.  Previous 
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§  31.  Previous  to  the  hearing  of  this  cafe  in  the 
Houfe  of  Lords,  the  following  cafe  was  determined 
by  the  Court  of  King's  Bench,  in  conformity  to  the 
dodrine  laid  down  by  that  court  in  the  preceding 
cafe. 

§  3«.  A  perfon  made  his  will  in  thefe  words : —  Doe  v.  y^  lien, 
As  to  what  real  and  perfonal  eftate  it  hath  pleafed  AU  .q^. 
mighty  God  to  blefs  me  with,  I  give  and  difpofe  of  the 
fame  as  followeth.  Firft,  my  will  is,  that  all  my  debts 
and  funeral  expences  be  juftly  paid  off  and  difcharged 
out  of  my  perfonal  eftate,  and  if  the  fame  fhall  fall 
fliort,  I  do  hereby  charge  my  real  eftate  with  the  pay- 
ment of  the  fame.  I  do  hereby  give  and  devife  all 
my  mefluages,  lands,  tenements,  and  hereditaments 
whatfoever,  fituate,  lying,  and  being,  life,  l^c.  unto 
William  Allen  of  6'.,  fon  of  Thomas  Allen  of  S.  afore- 
faid,  deceafed.  The  queftion  was,  What  eftate  paffed 
by  thefe  words?  And  Lord  Kenyan  faid,  that  the 
debts  were  not  at  all  events  charged  upon  the  real 
eftate,  but  only  contingently,  if  the  perfonal  eftate 
fhouid  not  be  fufEcient,  and  therefore  did  not  come 
up  to  the  cafes  cited  of  a  grofs  fum  to  be  paid  out  of 
land,  and,  confequently,  gave  no  more  than  an  eftate 
for  life  to  the  devifee.  Judgment  was  given  accord-* 
jngly. 

§  33.  It  has  been  flated  in  a  former  chapter,  that  OranAn- 

a  devife  of  land,  charged  with  an  annual  payment  to  "he  Life  of^ 

a  third  perfon  for  life,  creates  an  eftate  in  fee  :  but  it  Jj"^  Dcvffee. 
js  otherwife^  where  the  annual  payment  is  only  to  con-       •    •  •  4« 

tiiiue 
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tinue  during  the  life  of  the  perfon  to  whom  the  land 
Is  devifed. 

Agerv.  Pool,  §  34.  A  perfon  devifed  to  D.  his  wife,  yielding  and 
paying  therefor  yearly  during  her  natural  life  to  the  right 
heirs  of  his  father  forty  fhillings,  l3'c.  The  court  was 
of  opinion,  that  D,  took  only  an  eftate  for  life. 

The  word  §  2,$'  ^^  ^^^  httn  ftated  in  a  former  chapter,  that 

dtfcripti've^of  *^^  ^^''^  ti^t^ie.  will  create  a  fee-fimple,  when  it  ap- 
local  SItua»  pears  to  have  been  ufed  by  a  teflator  to  denote  all 
his  intereft:  in  the  lands  devifed.  But  where  it  ap- 
pears to  have  been  defcriptive  of  the  local  fituation 
of  the  lands  devifed,  it  will  then  pafs  only  an  eflate 
for  life. 


tion. 


2P.V/rr.s.335. 


Chefter*.  §  3^'  Upon  an  appeal  to  the  King  In  council  from 

Painter,  j^  decree  made  in  the  ifland  of  Antigua,  the  cafe  was— 

a  perfon,  having  real  and  perfonal  eftate,  gave  and 
bequeathed  one-third  part  of  all  his  eftate  whatfoever 
to  his  wife  Ann  ;  and  devifed  to  his  fon  John,  and  to 
his  heirs,  two-thirds  of  all  his  real  and  perfonal  eftate. 
It  was  determined  by  Lord  Rayinond,  Sir  Jofepb 
Jekyll,  and  Lord  Chief  Juftice  Eyre,  that  the  wife  took 
only  an  eftate  for  life,  the  v/ord  eftate  being  rather  a 
defcription  of  the  thing  itfelf,  than  of  the  teftator's 
intereft  in  it ;  and  by  the  next  claufe,  it  appeared, 
that  where  the  teftator  intended  to  give  a  fee,  there 
he  took  care  to  add  the  word  heirs,  to  the  wor4 
eftate. 

k 

I37,  Ape^ 


Title  XXXVIIL     Devife.     Ch.  xlil.  §  ^y,  38.  321 

§  37.  A  perfon  having  devifed  his  eftate  to  his  re-  Rogers  v. 
phew  Thomas  Huttcn  and  his  heirs,  added  thefe  words  ;  Andfew's 
''  and  if  my  faid  nephew  fliall  have  no  iflue  male,  then  ^"-P-  ^^o- 
"  my  faid  eflate  fliall  go  to  the  daughter  or  daughters 
"  of  my  brother  Richard^  and  to  the  daughter  or 
"  daughters  of  ray  brother  Mathew^  remainder  to  his 
"  right  heirs."  And  the  queftion  was,  whether,  by 
the  devife  of  the  eftate  to  the  daughters  of  Richard 
and  Mathew,  an  eftate  in  fee,  or  for  life,  pafled  ? 
The  court  was  clearly  of  opinion,  that  an  eftate  for 
life  only,  paffed  to  the  daughters  ;  for  as  it  was  argued, 
that  although  in  grants,  and  alfo  in  wills,  the  word 
eftate  was  fufficient  to  carry  a  fee,  yet,  in  this  cafe, 
where  the  confequence  was  the  difmheriting  an  heir  at 
law,  a  fee  ftiould  not  pafs  thereby,  unlefs  the  intent 
of  the  teftator  was  very  plain  and  apparent  for  that 
purpofe.  That  the  intent  was  not  fo  apparent,  as  to 
force  the  court  to  put  fuch  a  conftrudion  on  the  devife 
to  the  daughters,  as  was  infifted  on  ;  but,  on  the  con- 
trary, from  the  contexture  of  the  whole  will,  it  feemed 
plain  that  the  word  eftate  was  always,  and  particularly 
in  the  devife  in  queftion,  ufed  as  defcriptive  only,  and 
fynonymous  with  lands ;  fo  that,  here,  it  would  be 
putting  a  force  on  it,  to  make  it  carry  a  fee.  And 
befides,  the  devife  over  to  the  teftator's  heirs,  fliewed 
that  he  thought  he  had  a  farther  intereft  to  difpofe  of 
after  the  devife  to  the  daughters,  to  whom  he  did  not 
feem  to  intend  fo  much  as  an  eftate  tail. 

§  38.  The  word  hereditaments  only  creates  an  eftate    Hercdital 
for  life  in  a  will,  for  it  does  not  denote  the  meafure  or   ™emsonly 

palTcs  an 
^o^'  ^h  Y  quantity    Eftate  for 

Life, 
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5  Term  R.       quantity  of  cftate,  as  it  has  a  proper  and  appropriate 
■'     '  '  *      ^     meaning,  and  extends  to  annuities,  advowfons  in  grofs, 
and  many  other  things. 

5  39.  There  are  feveral  other  cafes  where  an  eftate 
for  life  only  has  been  held  to  pafs,  by  a  devife  which 
will  be  dated  in  the  next  chapter. 
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CHAP.   XIV. 


Conjlruaion.—Of  the  Rule  in  Shellefs  Cafe. 


§  2.  JppUed  In   Devlfes  of  legal 

EJlfltes. 
8.  Though  the  LimUalhn  to  the 

Heirs  he  only  mediate. 
1 1 .  'Though  the    EJlate  for  Lfc 

arife  by  Impl'ieal'ion. 
13.  Applied ijohere  the  Word Hetr 

in  the  Singular  Number  is 

vfed. 
1 8.  And  nvhere  there  are  fut>er- 

added  Words  to  the  Word 

Heirs. 
And  to    Devifes    of    Trujl 

Eflates. 
And  to  Devifes  of  Copyholds. 
3  3 .  And  to  Devifes  of  Terms  for 

Tears. 
34.  Cafes  in   '•juhich  the  Rule   is 

not  applied. 
1 5' .  Where  the  Limitation  is  to  Sons 

or  Children, 


23 


31 


40,  Where  Words  of  Ex:>Lination 
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46.  Where  Words  of  Limitation 
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quire a  different  Conflruc- 
tirju. 

60.  JVhere  a  Truji  is  created  and 
a  Conveyance  dire3ed. 

6g.  Where  the  Eflates  are  rf  dif- 
ferent N^atures. 

73.  Cafe  of  Perrin  v.  Blah? 

75.  Concliijion. 


Sedlion  i. 
'T^HE  rule  fald  down  in  Shelleyh  cafe,  of  the  origin 
and  nature  of  which  an  account  has  been  already 
given,  having  been  eftablifhed  for  purpofes  of  general 
utility,  has  been  adopted  in  the  conftrudion  of  devifes, 
as  well  as  in  that  of  deeds.  But  it  being  a  principle  of 
Jaw,  that  the  intention  of  the  teltator  is  to  be  the  chief 
Y  %  guide 


Tit. 32.  C.25. 
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Fearne  Cent,    guide  in  the  expounding  of  devlfes  ;  it  has  been  often 
295.        *        doubted  how  far  the  application  of  this  rule  fhould 

be  extended,    in    contradiction   to   the   intention   of 

the  tellator. 


Applied  m  §  2.  It  has,  however,  been  uniformly  determined  in 

legal  Eftates.  ^^^  ^^^^^  °^  devifes  of  legal  eflates,  that  wherever  lands 
are  given  to  a  perfon  for  life,  or  for  any  greater  eflate, 
with  an  immediate  remainder  to  the  heirs,  or  heirs  of 
the  body  of  fuch  devifee,  the  words,  "heirs,"  or 
**  heirs  of  the  body,"  Ihall  operate  as  words  of  limi- 
tation ;  and  give  the  devifee  an  eftate  in  fee,  or  in 
tail. 


Cart.  170. 


Rnr.dalev.  §  3'  -^  perfon   devifed  lands  to   his  fon  Johrif  to 

hold  to  the  faid  John  for  Hfe ;  and  after  his  deccafe 
then  to  the  ufe  and  behoof  of  the  heirs  males  of  his 
body ;  and,  for  default  of  fuch  ilTue  to  Robert  and  the 
heirs  males  of  his  body.  It  was  refolved,  that  thefe 
words  created  an  eilate  tail,  as  well  in  a  will,  as  in  any 
other  conveyance.  The  eflates  could  not  ftand  toge- 
ther ;  but  the  eftate  for  life  was  fwaliowed  up  in  the 
eflate  tail :  and  the  fame  rule  held,  where  an  eftate  of 
freehold  was  Hmited  to  a  man  for  life,  remainder  to 
the  heirs  of  his  body  ;  it  v^as  an  eflate  tail  in  a  devife 
as  well  as  in  a  deed. 

§  4.  Although  it  fhould  appear  from  other  circumr 
Aances,  befides  an  exprefs  devife  for  hfe,  that  the 
teflator  did  not  intend  to  give  the  firfl  devifee  a  greater 
eflate,  fuch  as  a  p  'wer  to  fettle  a  jointure,  with  the 
concurrence  of   truflees  j    or  an  interpofed  eflate  to 

truflee? 
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truftees  to  preferve  contingent  remainders ;  or  a  claufe, 
that  the  devifee's  eflate  (hould  be  without  impeachment 
of  wafte ;  yet  the  courts  have  applied  the  rule,  and 
given  the  devifee  an  eftate  of  inheritance. 

§  5.  A  perfon  devifed  lands  to   truftees   and  their   Broughton  v^ 

heirs,  to  the  intent  and  purpofe  that  they  fliould  permit   z^Ld/Raym. 

and  fufFer  A.  to  receive  and  take  the  rents   and  profits   ^73' 

for  and  during  the  term  of  his  natural  life ;  and  after 

his  deceafe  (hould  (land  feifed  of  the  fame  lands  to  the 

ufe  of  the  heirs  of  the  body  of  A.  vi^ith  a  provifo,  that 

the  truftees  and  A.  might  make  a  jointure  for  his  wife. 

It  was  determined,  firft,  that  this  devife  pafled  a  legal,    Tit.  12.  c.  i*' 

f.  14, 
and  not  a  truft  eltate.     And,  fecondly,  that.   A  took 

an  eflate  tail. 

§  6.  Lands  were  devifed  to  B.  for  life,  without  im-   PaplIIon  v. 
peachment  of  wafte ;  remainder  to  truftees  and  their      p^u?- 
heirs  during  the  life  of  B.  to  fupport  contingent  re-   47^- 
mainders,  remainder  to  the  heirs  of  the  body  oi  B.y 
remainder  over. 

Sir  Jofeph  Jekyll  was  of  opinion,  that  an  eftate  for 
life  only  pafled  to  B.^  with  remainder  to  the  heirs  of 
his  body,  by  purchafe.  But,  upon  an  appeal  to  Lord 
King^  he  faid  the  remainder  to  the  heirs  of  the  body 
of  B.  was  within  the  general  rule ;  and  muft  operate 
as  words  of  limitation,  and  confequently  create  a  vefted 
eftate  tail  in  B. ;  and  that  the  breaking  into  this  rule  Perrin  v, 
would  occafion  the  utmoft  uncertainty.  ^  ^' '"  ^' 

y  3  §  7*  -^  Perfon 
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Siyer  v.  §  ?•  -^  perfon  devifed  in  thefe  words  ;  "I  give  to  my 

Mailerman,      j^^-      i^rother  G.  S.  and  the  heirs  of  his  body,  the  males 

Rem.  250.       having  preference  as  aforefaid,  and  fucceeding  accord- 

Amb.  344.       .  1    •    1  •    1  1  r 

mg  to  their  bn'ths,  and  to  preierve  contmgent  remain- 
ders from  being  barred  during  the  life  of  the  faid  G.  5. 
I  give  the  faid  eflates  and  farms  to  my  faid  friend  Dr.  R, 
and  on  failure  of  ifl'ue  of  the  faid  G.  S.  I  give  the  faid 
eflates  and  farms  to  my  niece  M.  C" — The  court  re- 
ferred to  Lord  Khig*s  opinion  in  Papillon  v.  Voice,  that 
the  limitation  to  truftees  did  not  control  the  eftate  tail, 
and  declared  that  G.  S.  was  intitled  to  an  eftate  tail. 

Though  the  c  3^  Where  the  remainder  to  the  heirs,  or  heirs  of 

Limitation  to 

the  Heirs  be  of  the  body,  of  the  devifee  for  life,  is  only  mediate, 
on  J  me  la  e.  ^^  ^^^  interpofition  of  fome  other  eftate ;  the  devifee 
will  take  an  eftate  in  fee  or  in  tail,  in  remainder,  to 
take  effe£t  in  poffefiion,  upon  the  determination  of  the 
interpofed  eftate ;  and  the  eftate  for  life  is  not  merged 
in  the  remainder. 

eoulfon  V.  ^  g^  Robert  Bromley  being  intitled  to  a  reverfion  in 

2  Atk.  247.  fee  in  certain  lands,  expectant  on  the  death  of  Eliza- 
beth f after,  devifed  the  fame  to  R.ohert  Coiilfon  for  life; 
remainder  to  truftees  during  his  life,  to  preferve  con- 
tingent remainders ;  remainder  to  the  heirs  of  the  body 
of  the  faid  Robert  Coulfon ;  rem.ainder  over.  The 
queftion  was,  what  eftate  Robert  Coulfon  took  under 
this  devife?  The  cafe  having  been  fent  by  the 
Court  of  Chancery  to  the  Court  of  King's  Bench,  the 
Judges  of  that  court  fent  the  following  certificateo — 
"  We  have  heard  counfel  in  the  queftion  referred  by 
"  your  Lgrdfliip  to  us ;  and,  as  it  appears  by  the  ft  ate 
12  "  of 
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'^'  of  the  cafe,  there  is,  after  the  determination  of  the 
"  eftate  for  life  of  Robert  Coulfon,  a  devife  to  J.  B, 
"  and  R.  R.  and  their  heirs,  for  and  during  the  life  of 
'*  Robert  Coulfon  ;  we  are  of  opinion,  that  by  reafon 
''  of  the  remainder,  interpofmg  between  the  devife  to 
"  Robert  for  life  and  the  fubfequcnt  limitation  to  the 
**  heirs  of  his  body,  the  faid  Robert  took  an  eflate  for 
"  life,  not  merged  by  the  devife,  to  the  heirs  of  his 
**  body;  but  by  that  devife  an  eflate  tail  in  remainder 
*'  vefled  in  the  faid  Robert.'* 

Againfl  this  certificate  the  counfel  cited  2  Roll.  Ab.    ForrcflMSS^ 
418.  pi.  4,  5.  to  prove  the  remainder  to  the  heirs  of 
the  body  contingent ;  but,  after  looking  into  the  book. 
Lord  Hardwicke  paid  no  regai'd  thereto  j  and  decreed 
according  to  the  Judges'  opinions. 

§  10.  Sufan  JoIIand  de\ikd  certain  lands  to  the  ufe    Hcdo-fonv. 
and  behoof  of  her  fifler  Elizabeth,  the  wife  of  John   t^^^^'^^"^' 

•^  Dong.  ^37. 

Belchier,  and  her  affigns,  for  and  during  the  term  of  3  Ijio  Pari, 
her  natural  life  ;  and,  after  the  determination  of  that 
efrate,  to  the  ufe  of  JVillia?n  Arnold  and  Ifaac  Pen-^ 
nington,  and  their  heirs,  during  the  life  of  the  faid 
EH%abeth ;  upon  trufl:  to  preferve  the  contingent 
ufes  and  eflates  therein  after  limited  from  being 
defeated  or  deftroyed  ;  and  for  that  purpofe  to  make 
entries  and  bring  adions,  tsfc.  and  from  and  after  her 
deceafe,  then  to  the  ufe  and  behoof  of  the  heirs  of  the 
body  of  the  faid  Elizabeth  lawfully  iiTuing ;  and,  for 
want  of  fuch  iffue,  to  the  ufe  and  behoof  of  her  filter 
Catherine  Jolland  fpinfter,  in  the  fame  words  as  are 
ufed  in  the  devife  to  Elizabeth.  Elizabeth  helchier 
died  ih  the  lifetime  of  the  teftatrix  ;  leaving  iilue  one 
Y  4  daughter^ 
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daughter,  Cather'me  Belchier :  Upon  the  death  of  the 
teftatrix,  Catherine  Jolland  (who  married  one  Hodgson) 
fuffered  a  recovery  of  the  premifes.  A  queilion  hav- 
ing arifen  in  the  Court  of  Chancery  refpeding  the 
conftruflion  of  this  will,  a  cafe  was  made  for  the 
opinion  of  the  Judges  of  the  Court  of  King's  Bench, 
upon  the  following  queftions  : — "  Firft,  Whether  Ca- 
"  therine  Belchier^  the  daughter  of  Elizabeth  Belchier^ 
"  took  any  and  what  eilate  under  the  will  of  Sufan 
"  Jo!la?id? — And  fecondly.  What  eftate  Catherine 
"  Hodgson  (late  Jclland)  took  under  the  faid  will  ?'* — 
The  Judges  of  the  Court  of  King's  Bench  gave  their 
opinion  in  the  following  words  : — *'  U  Elizabeth  Bel- 
"  chier  would  have  taken  an  eftate  tail,  in  cafe  fhe 
"  had  furvived  the  teftatrix,  w^e  think  by  her  dying 
"  before  the  teflatrix,  it  is  a  lapfed  devife ;  and 
*'  Catherine^  the  daughter  of  Elizabeth^  can  take  no- 
"  thing." 

"  As   to   the  queflion,    whether  Elizabeth   would 

"  have   taken  an   eflate-tail,    whatever  our  opinions 

*'  might  be  if  the  cafe  were  new,  we  think  as  the  cafe 

"  of  Coulfon  V.  Coulfon  is  literally  the  fame,  theprecife 

"  queflion  ought  not  to  be  again  litigated  j  and  by 

"  that  authority  we  are  bound  to  fay  in  the  words  of 

"  the  certificate  in  that  cafe,  that  as  it  appears  by  the 

'•  ftate  of  the  cafe,  that  there  is,  after  the  determina- 

"  tion  of  the  eflate  for   life    to  Elizabeth  Belchier,  a 

"  devife  to  Willia?n  Arnold  and  Ifaac  Pennington^  and 

"  their  heirs,  for  and   during   the  life   of  Elizabeth 

"  Belchier,  we  are  or  opinion  that  Elizabeth  Belchier, 

'^  if  fhe  had  furvived  the  teflatrix,  would  have  taken 
13                                         "  an 
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*'  an  eftate  for  life  in  the  preniifes  devifed  to  her,  not 
"  merged  by  the  devife  to  the  heirs  of  her  body,  but 
"  by  that  devife  an  eftate  tail  in  remainder  would  have 
*'  vefted  in  the  faid  Elizabeth  ;  confequently  Catherine 
"  Belchier^  the  daughter  of  Elizabeth^  took,  no  eftate 
"  unnder  the  will  of  Sufan  Jolland :  but  Catherine 
"  Hodgson^  late  Catherine  Jolland,  took  an  eftate  for 
"  life  in  all  the  devifed  premifes,  not  merged  by  the 
"  devife  to  the  heirs  of  her  body ;  but  by  that  devife 
"  an  eftate  tail  in  remainder  vefted  in  the  faid  Catherine 
«  Jollandr 

The  Lord  Chancellor  having  decreed  in  conformity 
to  this  certificate,  an  appeal  was  brought  in  the  Houfe 
of  Lords ;  and  the  following  quqftions  were  put  to  the 
Judges ;    Firft,    '^  Whether    Catherine   Belchier,    the 
"  daughter  of  Elizabeth  Belchicr,  took  any  and  what 
*'  eftate  under  the  will  of  Sufan  'Jolland  V^  Secondly, 
"  What  eftate   Catherine  Hodgson,  late  Jolland,  took 
"  under  the  faid  will  ?"  And  the  Lord  Chief  Baron  of 
the  Exchequer  having  delivered  the  unanimous  opinion 
of  the  Judges  prefent,    upon  the  firft  queftion,  that 
Catherine  Belchier  took  no  eftate  under  the  will  of 
Sufan  Jolland ;  and,  upon  the  fecond  queftion,  that 
Catherine  Hodgson,    late  Jolland,   took   an  eftate  for 
life  in  all  the  premifes,  not  merged  by  the  devife  to  the 
heirs  of  her  body ',  and  that  by  that  devife  an  eftate 
tail  in  remainder  vefted  in  the  faid  Catheritie  Jolland : 
it  was  ordered  and  decreed,    that   the  appeal  fliould   Thong  t. 
be  difmiffed,   and   the  decree  therein  complained  of   ^  g^.""^  ^ 
affirmed,  3»3' 

§  II.  Though 
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Though  the  §11-  Though  no  eftate   for   life  be  exprefsly   de= 

l^khylm!^  ^^^'^^'  ^^^  °"^y  ^^^^^^  ^y  implication,  yet  the  rule  will 

plication.  be  applied. 


Hayes  v. 

Foord, 

2  Black  R. 

698. 


§  12.  jGhn  Foorde  made  his  will,  having  then  two" 
fons,  Rawlinfon  and  William,  and  a  brother  Nicholas  ; 
who  had  then  alfo  two  fons,  Jajnes  and  Nicholas  :  afid 
gave  his  real  eftate  to  his  eldeft  fon  Rawlinfon,  at  his 
age  of  twenty-three,  "  to  enjoy  the  whole  during  his 
"  life.  And  the  whole  eftate  (of  which  he  is  only 
"  tenant  for  life)  ihall,  after  his  deceafe,  go  to  his 
"  eldefl  fon  that  fnall  be  then  living ;  and  if  he  dies 
"  without  any  fon  or  fons  to  enjoy  it,  (of  which  none 
*'  are  or  fhall  be  tenants,  but  while  they  live  to  enjoy 
"  it,)  that  then  it  Ihall  come  to  his  brother  William 
"  Foorde  during  his  life,  and  to  any  of  his  heirs  males 
"  during  their  lives,  and  no  longer ;  and,  if  they  die 
*'  without  iffue  male,  then  to  the  heirs  males  of  my 
*'  brother  Nicholas  Foorde' s  fans,  and  to  any  of  their 
"  heirs  males  during  their  lives,  (of  which  none  of  them 
*'  are  tenants  any  longer,  nor  fhall  it  be  in  any  of  their 
*'  powers  to  fell,  difpofe,  or  make  away,  any  part  or 
"  the  whole  of  it) ;  and,  in  cafe  they  all  die  without 
*'  heirs  male,  then  it  is  to  go  to  the  next  of  kin  of 
«  me." 


At  the  fame  time  and  with  the  fame  folemnities,  the 
teftator  publifhed  a  fchedule  referred  to  in  the  faid 
will  J  and  which  the  fpecial  verdict  found  to  be  part 
of  his  will,  containing  a  very  particular  account  of  all 
his  real  and  perfonal  eftate  ;  the  title  to  which  fchedule 
was  in  thefe  words : — "  An  account,  how  I  difpofe  of 

*'  my 
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**  my  eftate  to  my  fon  Rawlinfon  Foordcy  as  followeth; 
"  he  paying  his  mother  out  of  my  real  eftate  the  fum 
"  15/.  per  annum^  during  her  life,  and  24  /.  per  annum 
"  out  of  my  mortgages ;  and  then  all  to  revert  to  my 
**  fon  Raivley  Foorde  during  his  life,  and  after  his  death 
**  to  his  fons ;  and  for  want  of  fons  to  his  brother 
**  William  Foorde  during  his  life,  and  after  his  death 
'*  to  his  fons ;  and,  for  want  of  fons  to  his  brother 
*'  William  Foorde  during  his  life,  and  afterwards  to 
"  William  Foorde' s  eldeft  fon,  and  for  want  of  his 
**  having  fons  to  my  brother  Nicholas  Foorde' s  fons  j 
"  and  for  want  of  any  eldeft  fons,  to  my  eldeft  fon's 
"  daughters,  and  fo  to  the  next  of  kin." 

Rawlinfon  and  Willia?n.  the  two  fons  of  the  teftator, 
died  without  ilTue  male.  James,  the  eldeft  nephew 
died  before  Williajn  the  fon ;  and,  upon  William's 
death,  Nicholas  the  youngeft  nephew  entered  and  fuf- 
fered  a  recovery. 

On  this  fpecial  verdid  the  queftion  was,  whether 
Nicholas  the  nephew  took  an  eftate  for  life  or  m  tail, 
under  the  will  and  fchedule.  The  Court  of  King's 
Bench  in  Ireland  was  of  opinion,  that  he  took  only 
an  eftate  for  life. 

Upon  a  writ  of  error,  Lord  Majtsftcld  delivered  the 
opinion  of  the  court — "  That  the  only  doubt  was, 
"  whether  by  the  words  of  \h^  will  Nicholas  the 
"  nephev/  of  the  teftator,  took  any  eftate  by  implica- 
"  tion  ?  That  this  doubt  was  removed  by  the  fchedule, 
"  which  exprefsly  gives   an  eftate  to  the  fons  of  his 

"  brother 
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*'  brother  Nicholas  Foorde,  That,  therefore,  Nicholas 
*'  the  nephew  took  an  eflate  for  life  by  implication, 
"  thus  explained  ;  which  being  conjoined  to  the  eftate, 
*'  exprefsly  given  to  his  heirs  males,  will,  by  the 
*'  known  rules  of  law,  give  him  an  ellate  in  tail  male." 

Applied  §  13.  Although  the  limitation  be  to  the  heir,  in  the 

Word  Heir,      lingular  number,  yet  the  rule  will  be  applied  j  and  the 
in  the  Singu-    ^^j-^j.  jg^'f^g  ^^  j^^  conftrued  to  take  an  eftate  tail. 

lar  Number, 
is  ufed. 

Burley'sCafe,       §  ^4*  Thus,  Lord  Hale  fays,    it  was   adjudged  m 
1  Vent.  230.,    ^2  Eliz.  that  a  devife  to  A.  for  life,  remainder  to  the 
next  heir  male,  and,  for  default  of  fuch  heir  male, 
then  to  remain  over,  was  an  eftate  tail. 

Wllklnsv.  §  15'  ^  perfon  devifed  lands  to  his  youngeft  fon 

Whiting,         for  ever,  and,  after  his  death,  to  the  heir  male  of  his 

1  Roll.  Ab. 

836.  body  for  ever,  and,  for  default  of  fuch  heir  male,  to 

aVern^sTA.     -£"•  ^^is  eldeft  fon  for  ever.     It  was  refolved,  that  the 
youngefl  fon  took  an  eftate  tail. 


Miller  V. 


§  I  ^.  Thus,  in  a  cafe  cited  by  Mr.  Robin/on,  where 
Seagrave,         there  was  a  devife  to  Serjeant  Miller  and  his  wife  for 
g"  *       *       their  lives,  remainder  to  the  next  heir  male  of  their 
two  bodies,  it  was  held,  that  this  was  a  devife  in  tail ; 
for  a  devife  to  the  heir  male  is  a  devife  in  tail,  unlefs 
there  are  words  of   limitation  fuperadded,    fo  as  to 
Infra.  bring  it  within  the  reafon  of  Archer'' s  cafe.     But  the 

words,  "  firft,  next,  or  eldeft,"  or  any  like  words  fu- 
peradded, made  no  difference. 

S  17.  Sir 
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§  17.  Sir  T.  Trollop  devifed  the  manor  oi  A.  to  his   Dubberv. 
firrt:  fon  Williajii  for  Hfe,  remainder  to  the  heirs  males  of  X"^,  ^P'     , 

'  Rob.Gav.  96. 

his  body,  remainder  to  his  fecond  fon  Thomas  for  Hfe,    Amb.  453. 

and,  after  his  death,  to  the  firil  heir  male  of  his  body. 

The  court  held,  that  the  words,  "  heir  male,"  were  to 

be  underflood  colledively,  and  that  Thomas^  the  fecond 

fon,  took  an  eftate  tail  j  it  appearing,  that   fuch  was 

the  teftator's  intention  by  the  other  devifes.     And  this 

ftood  diflinguifhed  from  Archer''^  cafe,  no  limitation 

being  fuperadded  to  the  words  "  firfl  heir  male  ;**  and 

the  word  "  firfl  '*  fhould  be  underflood  farfl  in  order 

of  fucceflion  from  time  to  time. 


§  18.  A  devife  to  the  heirs,  or  heirs  of  the  body  of  ^nJ  alfo 
a  prior  devifee  for  life,  with  fuperadded  words  of  li-   ^^^l"^  there 

...  .     .  ^''^  luperad- 

mitation,  will  be  conftrued  within  the  rule  in  Shelley*^  ded  Words  l(» 

c^^e  the  Word   ' 

^^^'  *'  Heirs." 

§  1 9.  A  perfon  devifed  to  Nicholas  Lijle  for  his  life,   Goodrl  ht 
and,  after  the  deceafe  of  the  faid  Nicholas,  he  devifed   P"llyn» 
the  fame  unto  the  heirs  males  of  the  body  of  the  faid    1437] 
Nicholas  lawfully  to  be  begotten,  and  his  heirs  for   ^  ^^'^^'  7^^' 
ever  j  but,  if  the  faid  Nicholas  fhould  happen  to  die 
without  fuch  heir  male,  then  he  devifed  over.     The 
Judges  were  all  of  opinion,  that  this  was  an  eflate  tail 
in  Nicholas  :    and  they  held,  that  if  the  fubfequent 
words  relied  on  as  his,  and,  if  he  died  ivithout  fuch 
heir  male,  were  not  fuflicient  to  reflrain  and  alter  the 
operation  of  the  words  "  heirs  males ^^  and  fo  qualify 
them  as  to  make  tijem  a  defcription  of  the  perfon  ;  and 
that  the  operation  of  plain  and  clear  words,  and  a  fet- 
tled rule  of  law,  fhould  not  be  defeated,  or  broke  into, 

by 
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by  uncertain  or  doubtful  words,  which  they  took  the 
laft  at  leaft  to  be. 

§  20.  The  following  cafe  was  fent  by  the  Lord 
Keeper  to  the  Judges  of  the  Court  of  Common  Pleas 
for  their  opinion  : 

Legate  v.  George  Legate  devifed  his  lands,  in  default  of  iflue 

ivras.  87.  '  ^^  ^^^  ^^^'^  body,  unto  his  nephew  WilUarn  Legate,  for 
and  during  the  term  of  his  natural  life,  and,  after  his 
deceafe,  to  the  heirs  male  of  the  body  of  his  faid  ne- 
phew lawfully  to  be  begotten,  and  the  heirs  males  of 
the  body  of  every  fuch  heir  male,  feverally  and  fuccef- 
fi'vely  as  they  lliould  be  in  priority  of  birth  ;  and,  for 
want  of  fuch  iflue,  to  his  brother,  %5fc.  Whether  Wil- 
Uam  Legate  the  nephew  had  an  eftate  tail  veiled  in  him, 
or  an  eftate  for  life  only,  in  the  lands  to  him  devifed  ? 
Three  of  the  Judges  were  of  opinion,  that  William 
Legate  had  an  eftate  tail  veiled  in  him :  and  Mr.  Juflice 
Tracey  certified,  that  he  had  only  an  eflate  for  life. 
]\'Ir.  Peere  Williams  fays,  that  the  court,  appearing  not 
to  be  fatisfied  with  the  certificate  of  the  three  Judges, 
direfted  an  ejectment  to  be  brought  in  B.  R.  in  order 
to  have  the  matter  fettled ;  but  that  it  was  faid  the 
parties  agreed,  and  fo  the  queftion  was  not  determined. 
MiV.fhull  V.  Yet,  in  2  Ve/ey  6$y,  Lord  Hardwicke  fays,  that  Lord 
MmiTiuU,         Cowper  held  himfeif  bourid  to  acrree  with  the  three 

}  ntk.  4-1 1.  ■*  '^ 

Judges,  and  fo  decreed. 

Worrlsv.  §  21.  Tho?nas  Wardell,  feifed  in  fee,    had  Iflue  a 

^^T '^'  R        <3aughter  named  Lucretia,   and  by   his   will   devifed 
518.  thus :—  "  I  give  and  bequeath  unto  my  daughter  Lu- 

cBurr.  IIC2. 

creiia^ 
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crctia,  wife  of  G.  Andrews,  all  my  plantation,  together 
with  the  negroes,  Iffc,  charged,  Is'c.  during  the  natu- 
ral life  of  my  faid  daughter.'  Item,  I  bequeath  to  the 
heirs  of  the  body  of  my  faid  daughter  Lucreiin,  be- 
gotten or  to  be  begotten,  and  to  his  or  her  heirs  for 
ever,  after  my  faid  daughter's  deceafe,  all  my  before  * 
mentioned  plantations,  ^r. ;  but,  for  want  of  fuch 
heirs  of  the  body  of  my  faid  daughter,  I  alfo  give  and 
bequeath  the  aforefaid  premifes,  after  the  deceafe  of 
my  faid  daughter,  to  my  own  next  heirs,  and  their 
heirs,  for  ever.  This  cafe  came  before  the  Privy  Coun- 
eil  upon  an  appeal  from  Barbadoes ;  and  the  following 
reafons  were  ufed  in  the  printed  cafe.  "  It  is  a  gene- 
'*  ral  rule  of  law,  that,  when  an  eflate  is  limited  to 
**  one  for  life,  a  limitation  afterwards  to  the  heirs  of 
"  the  body  of  that  fame  perfon  creates  an  eflate  tail : 
"  and,  though  this  be  in  the  cafe  of  a  will,  there  is  no 
^*  reafon  to  depart  from  that  rule  ;  for,  if  Lucretla 
**  were  conftrued  to  have  an  eftate  for  life  only,  then 
**  the  remainder  to  the  heirs  of  her  body  would  be 
'«  words  of  purchafe.  And  then,  though  Ihe  had  fe- 
*'  veral  fons,  yet  the  eldefl  only  would  have  been 
*'  heir,  and  the  younger  fons  would  never  have  taken 
''  under  that  limitation ;  though  it  was  clearly  the 
*'  teftator's  intention,  that  all  her  fons  fhould  take,  by 
**  ufmg  the  word  heirs,  in  the  plural  number.  And 
*'  the  fubfequent  claufe,  '  for  want  of  fuch  heirs  of 
**  the  body  of  my  faid  daughter,  to  my  own  next  heirs 
*'  and  their  heirs  for  ever,'  is  a  further  explanation  of 
^*  his  meaning,  that  his  daughter  (hould  take  an  eftate 
*'  tail,  with  a  remainder  to  his  own  right  heirs." 
(Signed)  iV.  Fazakerly,    D,  Ryder.      This   was  heard 

before 
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before  the  Privy  Council  i2)\h  March  1730;  when  it 
was  ruled,  that  Lucretia  took  an  eftate  tail.  The 
Chief  Juflices,  Raymond  and  Eyre,  affilted  at  the  de- 
cifion  ;  judgment  was  affirmed.  And  Lord  Kenyon 
has  faid,  that,  though  the  above  were  only  the  reafons 
of  the  counfel  in  that  cafe,  they  contained  as  much 
good  fenfe  and  found  law,  as  if  they  had  had  the  au- 
thority of  all  the  judges  of  England, 

5  22.  There  are,  however,  fome  cafes,  in  which 
fuperadded  words  of  limitation  may  controul  the  word 
heirs,  fo  as  to  render  them  words  of  purchafe ;  of 
which,  an  account  will  be  given  hereafter. 

And  -alfo  to  §  ^3*  ^^  devifes  of  trufi:  eflates,  the  conftru6lion  is 

Deviies  or        ^|,g  fame  In  the  Court  of  Chancery  as  it  would  be  in  a 

rrud  Eflates.  •' 

Sweeiaple  v.  court  of  common  law,  upon  a  devife  of  legal  eflate  : 
Tit.  5.  c.  2.  fo  that  the  rule  in  Shelley^  cafe  is  there  applied  to  the 
^'  ^^'  conftruftion  of  devifes,  as  well  as  at  law. 

Bale  V.  Cole-  §  24.  One  devifed  lands  to  four  perfons  and  their 
^^"'  '  ' '         heirs  for  payment  of  debts,  and,  afterwards,  to  the 

yvms.  142.  *^   J  '  '  ' 

ufe  of  them  and  their  heirs  ;  after  v/hich,  by  a  codicil, 

he  devifed  that  his  will  fhould  fland,  faving  that,  when 

his  debts  were  paid,  A.y  who  was  one  of  the  four  de- 

vifees  in  the  will,  fliou'd  have  his  fhare  of  the  lands  to 

himfelf  for  life,  with  a  power  to  make  leafes  for  99 

years  determinable  on  three  lives,  remainder  to  the 

heirs  male  of  his  body,  remainder  over.     Lord  Cowper 

was  of  opinion,  that  A.   ought  to  be  tenant  for  life 

only,  with  remainder  to  his  firft  and  other  fons  in  tail 

male  :  but,  the  cafe  coming  on  before  Lord  Harcourt 

on 
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on  a  rehearing,  his  Lordfliip  faid, — "  This  being  the 
"  cafe  of  a  will,  differs  from  the  feveral  cafes  that 
'^  have  been  cited  of  marriage  articles,  in  the  nature 
"  of  V  hich,  the  ifTue  are  particularly  confidered,  and 
'*  looked  upon  as  purchafers  j  and  for  which  reafon, 
"  the  court  has  reftrained  the  general  expreflions  made 
*'  ufe  of  by  the  parties :  for  it  cannot  reafonably  be 
"  fuppofed,  that  a  valuable  confideration  would  be 
"  given  for  the  fettlement  of  an  eflate,  which,  as  foon 
*'  as  fettled,  the  hufband  might  deflroy.  But  no  cafe 
"  has  been  cited,  where,  upon  the  Words  of  a  will, 
**  or  the  parties  claim  voluntarily,  the  like  decree  has 
"  been  made.  In  all  fuch  cafes,  the  te{i:ator*s  intent 
"  mufl  be  prefumed  to  be  confiftent  with  the  rules  of 
"  law ;  and,  at  law,  thefe  words  would  certainly 
*'  create  an  intail :  neither  can  it  be  inferred,  with  any 
**  certainty,  from  the  power  of  leafing  given  by  the 
"  teflator,  that  no  eftate  tail  was  intended  ;  in  regard, 
**  fuch  power  of  leafing  is  more  beneficial  than  that 
"  given  to  tenant  in  tail  by  ftatute.  And  as  the  debts 
"  are  admitted  by  the  pleadings  to  be  all  paid,  the 
"  fame  conftruftion  is  now  to  be  made,  as  if  there 
"  had  been  originally  no  truft.  So  decree  A,*^  fhare 
*'  or  fourth  part  to  be  conveyed  to  him,  and  theheirs 
"  male  of  his  body,  remainder  over,"  ^^. 

§  25.  The  doctrine  laid  down  in  the  preceding  cafe 
was  contradided,  in  faft,  by  Lord  Hjrdwicke,  in  the 
cafe  of  Bag/hazv  v.  Spe?uer,  which  was  a  devife  of  a  CoIIea.  Juf. 
trufl  eftate  to  i?.  S.  for  his  natural  life,  without  im-  ^-i-S?*" 
peachment  of  wafte,  remainder  to  trullees  to  preferve 
contingent  remainders,  remainder  to  the  ufe  and  behoof 
of  the  heirs  of  the  body  of  B»  B,  begotten,  and,  for 
Vol.  VI.  Z  want 
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want  of  fuch  iflue,  then  over.  And  he  held  that 
B.  B.  took  an  eflate  for  life  only :  for,  if  a  convey- 
ance had  been  prayed,  there  mull  have  been  a  limita- 
tion to  truftees,  to  preferve  contingent  remainders ; 
and  then  the  next  hmitation  mull  have  been  to  the 
full  and  other  fons  of  B.  B.  in  tail  general.  But  this 
cafe  is  now  not  held  to  be  any  authority,  as  it  was 

Vide  Fcarne  contradided  by  Lord  Nortbington,  in  a  cafe  which  will 
be  dated  hereafter,  and  alfo  by  a  determination  of 
Lord  Thurlow. 


Cont.  Rtm. 
^9S 


Garth  V.  §  26.  Sir  Edward  Turner  devlfed  all  his  real  ellate 

2^1^! 646.      ^<^  Charles  Baldwin,  in  truft  to  pay  the  rents  to  Sarah 
Garth  for  her  life,  and,  after  her  death,  to  pay  the 
fame  to  Edward  Ticrner  Garth  her  fon  for  life,  and 
afterwards  to  pay  the  fame  to  the  heirs  of  his  body. 
Lord  Hardwicke  faid,  that,  upon  the  conflrudtion  of 
this  will,  he  was  obliged,  by  the  rules  of  law  and 
equity,  to  dired  the  conveyance  to  be  to  the  fon  in 
tail ;  bccaufe,  in  limitations  of  a  truft,  either  of  real 
or  perfonal  eflate,  to  be  determined   in  the  Court  of 
Chancery,  the  conflrucllon  ought  to  be  made  accord- 
inn-  to  the  conlli  uctlon  of  limitations  of  a  legal  eflate  ; 
with  this  diflindion,  unlefs  the  intent  of  the  leftator, 
cr  author  of  the  trull,  plainly  appears  to  the  contrary. 
But,  if  the  intent  does  not  plainly  appear  to  contradid 
and  overrule  the  legal  conllruction  of  the  limitation,  it 
was  never  laid  down,  nor  was  it  by  him  in  the  cafe  of 
Ba^Jlxnu  and  Spencer,  that  the  legal  conftrudion  Ihould 
be  overruled  by  any  thing  but  the  plain  intent.     That 
he  was  not,  in  a  court  of  equity,  to  overrule  the,  legal 
conilrudion  of  the  limitation  j  unlefs  the  intent  of  the 

tellator, 
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teftator,  or  author  of  the  trull:,  appeared  by  declaration 
phiin,  that  is,  not  faying  it  in  fo  many  words,  but 
plain  exprefljon,  or  necelTary  implication  of  his  intent, 
which  was  the  fame  thing, 

§  27.  //if;7rj' j^^7j';2^j/ having  five  grandchildren,  de-    WHaht  v. 

•     r       ^  n  •  •  Pcarfon, 

vifed  all  his  freehold  cltates  to  truftees  and  their  heirs,    Amb.  R.  338. 
in  truft  to  raife  a  fum  of  money  for  his  grandchildren,    -^^^^^  8«°"  * 
and  fubject  thereto,  to  the  ufe  of  his  nephevv  T.  Ray- 
7iey  and  his  affigns  for  his  life,  remainder  to  truflees  to 
preferve  contingent  remainders,  remainder   to  the  ufe 
of  the  heirs  male  of  the  faid  T,  Rayney  begotten,  and 
their  heirs  :  provided,  that  in  cafe  the  faid  T.  Rayney 
iliould  die  without  leaving  any  ilTue  male  of  his  body 
"  living  at  his  death,  then,  and  in  fuch  cafe,  he  fub- 
jefted  the  premifes  to  the  payment  of  100  /.  a  piece  to 
his  two  nieces  ;  and,  for  default  of  fuch  ifliie  male  of 
his  faid  nephew  T,  Rayney^  then  as  to  all  the  premifes, 
to  his  five  grandchildren,  or  fuch  as  fliould  be  living 
at   the  tim«  of  the  failure  of  iffue  male  of  the  faid 
T,  Rayney,  their  heirs  and  affigns  :  provided,  that  the 
faid  T.  Rayney  fliould  be  put  out  apprentice  to  a  furgeon, 
or  fent  to  Cambfidge, ;  and  in  cafe  he  fhould  refufe  to 
be  an  apprentice,  or  to  go  to  Cambridge,  then  his  will 
was,  that   the   eflate,  fo   before   limited   to  the   faid 
T.  Rayney  for  his  life,  fhould  ceafe  and   determine, 
and  be  void,  as  if  he  had  been  dead ;  and  that  the 
faid  premifes,  fo  limited  to  the  faid  Thomas  for  his  life 
and  his  iffue  male  as  aforefaid,  fhould  from  thenceforth 
revert  over,  and  go  to  fuch  of  his  grandchildren  as 
ihould  be  living,  and  to  their  heirs.     Thomas  Rayney 

Z  2  '  died 


340  Title  XXXVIII.     Dcvlfe.     Ch.  xiv.  §27,28. 

died  without  iffue,  having  fufFered  a  recovery  of  the 
premifes. 

Lord  Keeper  Henley  thought  that  Thomas  Rayney 
took  an  eftare  tail,  from  the  intent  of  the  teflator ; 
who  plainly  intended  the  heirs  male,  (jjc.  fhould  not 
take  an  eftate  in  fee,  which  they  mud,  if  they  took  as 
purchafers.  He  was  confidering,  he  faid,  w^hether  he 
could  not  make  this  conftruction,  viz,  to  Thomas  for 
life,  then  to  his  heirs  male  in  tail,  then  to  the  grand- 
children. And,  if  the  limitation  had  been,  for  default 
of  fuch  heirs  of  the  body,  he  might  have  confidered 
it  as  heirs  of  the  body  of  the  heirs  male,  ^c.  men- 
tioned before  :  but  the  limitation  there  w^as,  for  default 
of  fuch  iflue  male,  Iffc.  He  thought  the  words,  "  and 
"  their  heirs^^  in  the  will,  were  redundant  and  fur- 
plufage ;  and  that  Thomas  Rayney  took  an  eftate  tail, 
and,  confequently,  that  the  recovery  fufFered  by  him 
was  good.  And  though  It  was  a  rule  never  to  rejeft 
words  in  a  will,  if  they  could  ftand,  yet  he  muft  do  it 
in  this  cafe,  to  fupport  the  teftator*s  intent. 

^uftenv.  §  28.  John  Holman  gave  all  his  eftate  to  truftees 

1  aylor,  ^^^^  ^.j^^jj.  ^g^j-g   |-q  ^t^^  ufgg   trufts,  and  purpofes  therein 

.Amb.  370.  ^  '  7  '  r      r 

mentioned ;  firfl  to  the  intent,  that  his  fillers  fhould 
receive  an  annuity  for  their  lives,  and  fubjeft  thereto, 
in  truft  for  the  plaintiff  for  life,  remainder  to  truftees 
to  prefjrvc,  ^c.  remainder  to  the  heirs  of  the  body  of 
the  plainliif,  remainder  10  his  own  right  heirs.  And 
he  alfo  gave  the  refidue  of  his  perfonal  eftate  to  truf- 
tees, in  truft  to  buy  lands  in  fee,  w^hich  he  direded 
fiiould  remain,  continue,  and  be,  to,  for,  and  upon 
J  3  fuch 
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fuch  and  the  like  eftate  and  eftates,  trufts,  intents,  and 
purpofes,  as  were  by  him  before  devifed,  limited,  or 
declared  of  and  concerning  his  lands  and  premifes 
therein-before  devifed,  or  as  near  thereto  as  might  be, 
and  the  deaths  of  perfons  would  admit.  Upon  a  bill 
to  have  the  refidue  laid  out  according  to  the  will,  the 
queftion  was.  Whether  the  plaintiff  was  entitled  to 
an  eftate  for  life,  or  in  tail,  in  the  lands  to  be  pur- 
chafed  ? 

Lord  Keeper  Henley  faid,  the  queftion  arofe  upon 
the  intent  of  the  teftator.  It  was  argued,  that  if  the 
intent  was  plain,  yet,  if  the  teftator  had  ufed  words 
which,  by  the  rules  of  law,  imported  a  different  figni- 
fication,  the  rule  of  law,  and  not  the  intent,  would 
prevail ;  but  there  was  no  fuch  rule  applicable  to  this 
cafe.  In  cafe  of  a  will,  the  intent  fhould  prevail,  if 
not  contrary  to  law  ;  the  meaning  of  which  was,  if  the 
limitations  were  fuch  as  the  law  allowed  ;  but  did  not 
mean  that  the  words  muft  be  taken  in  fuch  fignifica- 
tion  as  the  law  impofed  on  them.  If  words  which, 
in  confideration  of  law,  were  generally  taken  to  be 
words  of  hmitation,  appeared  in  a  will  to  be  very 
plainly  intended  as  words  of  purchafe,  they  fhould  be 
confidered  as  fuch,  both  in  courts  of  law  and  equity. 
But  the  fafe  way  to  determine  property,  was  to  ufe 
words  in  the  moft  known  fenfe,  unlefs  it  appeared 
plainly  that  the  teftator  meant  them  in  fome  other. 

Decreed,  that  the  plaintiff  was  entitled  to  an  eftate 
tail* 

Z  3  §29-  Sir 
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Jones  V.  §  29.  Sir  William  Morgan  devifed  an  eftate  to  truf- 

I  Bro^'Rep.      ^^^^  ^^  ^^^^"   money  in  aid  of  his  perfonal   eftate,  for 
20^-  the  payment  of  his  debts,  and,  after  payment  thereof, 

then  to  ftand  feifed  to  the  ufe  of  his  fon  William  for 
and  during  the  term  of  his  natural  Hfe,  without  im- 
peachment of  wade  ;  and  from  and  after  his  deceafe, 
to  the  ufe  and  behoof  of  the  heirs  male  of  the  body  of 
his  faid  fon  William  lawfully  to  be  begotten,  feverally, 
refpeclively,  and  in  remainder,  one  after  another,  as 
they  and  eveiy  of  them  Ihould  be  in  priority  of  birth 
and  feniority  of  age ;  and,  for  default  of  fuch  ifTue, 
to  any  after  born  fon  he  might  have;  with  a  power, 
while  in  poiTefTion,  of  leafmg,  making  a  jointure,  and 
raifmg  portions  for  younger  children.  The  queftion 
was.  Whether  William  the  fon  took  an  eftate  in  tail, 
or  for  life  only  ? 

Lord  Thurhw  faid,  he  could  not  diftinguifh  this  cafe 
from  that  of  Wright  v.  Pear/on,  with  which  the  cafe  of 
Bagfoaw  V.  Spencer  could  not  ftand.     It  had  been  con- 
tended that,  however  it  might  be  at  law,  it  fhould  be 
conftrued  otherwife  in  equity,  for  that  ihe  whole  fee 
was  given  to  the  truftees,  as  it  might  be  necelfary  for 
the  payment  of  the  debts  ;  but  after  payment  of  the 
debts,  the  teftator  did   not  mean   to   leave    any  thing 
executory  :  no,  the  truftees  were  to  ftand  feifed  to  the 
fubfequcnt  ufes.     If  this  was  not  a  legal  eftate,  it  was 
only  not  fo,  bccaufe   the  firft  ufe   might    abforb   tl^e 
whole   eftate  ;  then  the    only   queftion  was,  whether, 
under  the  cafes  decided,  he  muft  confider  this  point  as 
^teing  different  in  the  cafe  of  legal  and  equitable  eftates. 
|n  Garth  v.  Baldwin^  the  conftruO:ion  raftered  the  law^ 

that 
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that  trufts  were  to  be  confidered  in  the  fame  manner 
as  legal  eftates.  If  that  were  fo,  there  could  not  be  a 
more  proper  cafe  to  apply  the  rule  than  this,  as  there 
could  be  nothing  fo  near  to  a  legal  eftate  as  the  prefent; 
he  thought  therefore  the  fame  rule  of  conftruction 
muft  apply  in  equity  as  at  law,  and  decreed  that 
WilHani  took  an  eftate  tail. 

§  30.  Where  the  Court  of  Chancery  is  called  upon 
to  diredt  a  conveyance  to  be  made  under  a  will,  the 
conftrudion  has  been  different ;  of  which  an  account 
will  be  given  hereafter. 

§  31.  The  rule  in  Shelleyh  cafe  has  been  applied  m    And  to  De- 
the  conftruftion  of  devifes  of  copyholds,  as  where  a    hoSs°     °^^" 
perfon  who  had  furrendered  his  copyhold  to  the  ufe  of   T^^-  37-  c.  i. 
his  will,  devifed  it  to  B.  for  life,  and  after  his  death  to    Lowdell,  ' 
the  heir  of  his  body  begotten.     It  was   held  that  the    zc^.'^pl.  4.1* 
word  heir  being  nomcn  collc^ivum  was  equivalent  to  the 
word  heirs,  in  the  plural  number ;  and  fo  B.  took  a 
fee  executed,  and  his  heir  fhould  have  it  by  defcent, 
and  not   by  purchafe.     Lord  Ch.  Baron  Gilbert   has    Ten.  270. 
obferved  on  this  cafe  that  it  mufl:  have  been  meant  of 
a  fee  tail,   begaufe  the  heirs  were  r^ftrained  to  the 
body  of  B. 

§  32.  In  ejeflraent  the  Chief  Juftice  ruled  this  cafe.   Bufby  v. 
A,  furrendered  a  copyhold  eftate  to  the  ufe  of  his  will,    ^';y"flat^, 

^  i  '1  Stra.  R. 

and  then  deviled  it  to  B.  for  life,  and  after  his  deceafe  445. 
to  the  heirs  of  his  body.     B.  died  in  the  lifetime  of  the 
tpflator.     And  it  was  held   that  his  heir   could  take   Vide  ch.  8. 
Z  4  nothing. 


344 


And  to  De- 
vifes  ofTerms 
for  Years, 
Fearne  Ex. 
J)ev  300. 


Cafes  in 
which  the 
Rule  is  not 
applied. 


Where  the 
Limitation  is 
to  3^>n8  or 

Children. 


T///<?  XXXVIII.     Devlfe.     C^.  xiv.  §  32— 36, 

nothing,  for  it  was  a  devife  in  tail  to  B.  and  the  words, 
heirs  of  his  body  were  words  of  limitation. 

§  33.  The  rule  in  Shclk'/s  cafe  has  alfo  been  ap-; 
plied  in  the  condruflion  of  devifes  of  terms  for  years ; 
and  therefore  if  a  term  be  devifed  to  A.  for  life,  and 
afterwards  to  the  heirs  of  his  body,  thefe  words  are 
generalUy  words  of  limitation,  anu  the  whole  vefts  in 
the  firfl  taker.  But  if  there  appears  any  other  cir-. 
cumllance  or  claufe  in  the  will  to  fl  ?"^r  ihe  intentioa 
that  thefe  words  fhouid  be  woids  of  purcbafe,  and 
not  of  Hmitation,  then  it  feenis  the  aiic  (lor  takes  for 
life  only,  and  his  heir  will  take  by  purchafe. 

§  34.  As  the  intention  of  the  teflafor  has  always 
been  allowed  to  be  the  guide  in  the  comlrudtion  of 
wills,  where  it  is  not  repugnant  to  any  rule  of  law  ; 
feveral  cafes  have  arifen,  in  which  the  rule  in  bbclUf^ 
cafe  has  not  been  applied. 

§  35.  The  rule  in  Shelhyh  cafe  does  not  apply  to 
the  words  "  fons,"  or  "  children ;"  and  therefore  a 
devife  to  y/.  for  life,  with  remainder  to  his  fons  or 
children,  or  to  his  firfl:  and  other  fons  or  children, 
gives  an  eftate  for  life  only  to  A. 

^  2>^*  Thus,  Lord  Hale  has  cited  a  cafe,  flated  i^ 
I  RolL  Ab.  837.  pi.  13.  where  a  perfon  devifed  to  his 
eldeft  fon  for  life,  (^et  non  alitef)  and  after  his  deceafe 
to  the  fons  of  his  body ;  and  it  was  held  to  be  an  eflate 
for  life  only  in  the  fon.  And  the  ufual  mode  of  cre- 
ating a  ftii^  fettlement  by  will  is,  to  devife  to  the 

eldeit 
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elded  fon  for  life,  with  remainder  to  his  firft  and 
other  fons  fucceffively,  and  to  the  heirs  male  of  their 
bodies. 

§  37.  A  perfon  devifedhis  eftate  to  his  fon  for  life,   Ginq^arr. 
and  after  his  deceafe  to  the  male  children  of  the  faid   wiiiea  Rep. 
fon,  fuccefiively,  one  after  another  as  they  were  in    34^- 
priority  of  age,  and  to  their  heirs ;  and,  in  default  of 
fuch  male  children,  he  gave  the  fame   to  the  female 
children  of  the  faid  fon,  and  their  heirs ;  and,  in  cafe 
the  faid  fon  fhould  die  without  iffue,  then  he  devifed 
the  premifes  to  his  grandfon  in  fee.     It  was  refolved, 
1  it,  That  the  devifee  did  not  take  an  immediate  eftate 
tail  by  the  devife  to  his  male  and  female  children.  And 
2d,  That,    under  the  words—"  in  cafe  the  faid  fon 
^'  fhould  die  without  iffue,"  he  did  not  take  an  eflate 
tail  by  implication  in  remainder,  after  the  limitation  to 
his  children. 

§  38.  A  will  was  made  in  tbefe  words — "  My  will   Goodtltlev. 
is,  that  mv  fon  (hall  have  and  eniov  the  manor  of  B.    ^m?^"|!' 

'  ■'  ■'    ^  W illes  Rep. 

only  for  his  life,  and  then  the  premifes   ihall  defcend   592. 
and  come  to   his   male  children,  if  he  have  any,  for 
their  natural  lives  only,  and  to  the   male  children  de- 
fcending  from  them.**     It  was  refolved,  that  the  fon 
took  an  eflate  for  life  only. 

§  39.  A  perfon  devifed  a  houfe  to  his  fon  for  his  life,   Goodrlght  v. 
and  after  his  death  unto   all  and  every  his  children   ^ou^^  26 
equally  and  to  their  heirs ;  and,  in  cafe  he  died  with- 
out iffue,  he  gave  the  premifes  to  his  daughters.     It 
was  admitted,  that  the  fon  took  an  eilate  for  life  only. 

§  40.  Where 
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WliereWords       §  4'-*  Where  an  eilate  is  devifed  to  a  perfon  and  his 
of  Explana-     heirs,  or  to  the  heirs  of  his  bodv,  and  there  are  words 

tion  are  added  ' 

to  the  Word     of   explanation    annexed   to   the  word   heirs ;    from 
*""*  whence  it  may  be  collected  that  the  teftator  meant  to 

•qualify  the  meaning  of  the  word  "  heirs,"  and  not  to 
ufe  it  in  its  technical  fenfe,  but  as  a  defcription  of  the 
perfon  or  perfons  to  whom  he  intended  to  give  his 
eftate  after  the  death  of  the  firft  devifee,  the  word 
"  heirs,"  will  in  that  cafe  operate  as  a  word  of  pur- 
chafe. 

Lowe  V.  §  41.  A  perfon  devifed  to  his  fon  B.  L,  and  his 

s^L^Ra  m     ^^^^^  lawfully  to  be  begotten,  that  is  to  fay ;  to  his 
1561.  firfl,  fecond,  third,  and  every  fon  andfons  lawfully  to 

be  begotten  of  the  body  of  the  faid  B.  and  the  heirs  of 
the  body  of  fuch  firft,  fecond,  third,  and  every  fon 
and  fons  fecceflively,  lawfully  ifluing  ;  and  in  default 
of  fuch  iflue  then  to  his  right  heirs  for  ever.  It  was 
refolved,  that  B.  I.  took  only  an  eftate  for  life ;  the 
word  "  heirs "  being  fully  explained  by  the  fubfe- 
quent  words  to  be  a  word  of  purchafe. 

jjog  y^  §  42.  Lands  held  in  gavelkind  were  devifed  to  Am 

Laming,  Cornijh  and  the  heirs  of  her  body  lawfully  besrotten  or 

2  Burr.  I  100.  ''  . 

I  Black.  R.      to  be  begotten,  as  well  females  as  males,  and  to  their 
Rub  Gav.o-.   ^^^^^  ^^^  affigns  for  ever,  to  be  divided  equally,  fhare 

and  fhare  alike,    as  tenants   in  common  and  not  as 

joint-tenants. 

Lord  Mansfield  faid,  that  the  devife  could  not  tal;e 
efteft  at  all,  but  would  be  abfolutely  void,  unlefs  the 
heirs  of  the  body  oi  Ann   Corn:J]o  took  as  purchafevs. 

The 
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The  lands  devlfed  were  gavelkind  ;  and  it  was  manifcfl 
the  teflator  did  not  mean  that  his  eftate  ftiould  go  in  a 
courfe  of  defcent  in  gavelkind,  for  he  gave  it  to  the 
heirs  of  the  body  of  A.  C.  as  well  females  as  males ; 
therefore,  they  could  not  take  otherwife  than  as  pur- 
chafers.  It  would  be  a  void  devife,  if  the  words  were 
to  be  conftrued  as  words  of  limitation  ;  for  the  teftator 
breaks  the  gavelkind  defcent  by  giving  it  to  females 
as  well  as  males.  He  likewife  added — "  and  to  their 
heirs  and  affigns  for  ever,  to  be  divided  equally,  fhare 
and  fhare  alike." — Nay,  he  went  farther,  "  as  tenants 
in  common  and  not  as  joint-tenants."  But  this  could 
not  be,  if  they  wer^  to  take  in  a  courfe  of  gavelkind 
defcent ;  for  in  fuch  cafe  they  mufl  have  taken  as  co- 
parceners. Upon  the  whole,  as  no  man  could  doubt 
of  the  teftator's  intention,  and  as  this  was  the  only 
method  of  effeftuating  it ;  and  as  there  was  no  rule  cf 
law  that  prevented  heirs  taking  as  purchafers,  where 
the  intention  of  the  teftator  required  it,  fo  he  was  of 
opinion  that  the  words,  "  heirs  of  the  body,"  were 
words  of  purchafe.  Judgement  was  given  accord- 
ingly, 

§  4*.  A  perfon  devlfed  to  truflees  to  the  ufeof,  and  GoodtMe  v. 
in  truft  for  her  fifter  Margaret  Davie  and  her  affigns,  ^£  ^  % 
during  her  natural  life,  without  impeachment  of  wafte, 
remainder  to  the  fame  truftees  to  preferve  contingent 
remainders ;  and  from  and  after  her  deceafe  then  to  the 
ufe  of  and  in  iriill  for  the  heirs  male  of  the  body  of 
the  faid  Margaret,  to  be  begotten,  feverally  and  fuc- 
ceflively  and  in  remainder  one  after  another,  as  they 
?.nd   any  of  them   fhould   be  in  feniority  of  age  and 

priority 
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priority  of  birth,  the  elder  of  fuch  fons  and  the  heirs 
male  of  his  body  lawfully  ifluing  being  always  prefer- 
red, and  to  take  before  the  younger  of  fuch  fon  and 
fons,  and  the  heirs  male  of  his  and  their  body  and 
bodies :  and  for  want  and  in  default  of  fuch  iffue, 
then  to  the  ufe  of  and  in  trufl  for  all  and  every  the 
daughter  and  daughters  of  the  body  of  the  faid  Mar- 
garet to  be  begotten,  to  be  equally  divided  amongft 
them  if  more  than  one,  fhare  and  fliare  alike,  to  take 
as  tenants  in  common  and  not  as  joint  tenants,  and  of 
the  feveral  and  refpedive  heirs  of  the  body  and  bodies 
of  fuch  daughter  and  daughters,  and  in  default  of  fuch 
iffue,  'i^fc. 

Lord  Kenyon  faid,  he  had  not  the  fmallefl  doubt 
upon  the  cafe  ;  the  intention  was  moft  obvious  to  give 
the  firfl  taker  only  an  eftate  for  life  j  but,  if  that  in- 
tention could  not  be  carried  into  effect  without  fhaking 
a  pofitive  rule  of  law,  he  ffiould  certainly  bow  to  the 
Ante.  decifions.     The  cafe  of  Coulfon  v.  Coulfon  went  on  that 

Infra.  ground,  and  fo  afterwards  did  Perryn  v.  Blake  in   the 

Exchequer  Chamber,  where  the  judges  thought  that, 
after  the  rule  of  law  in  SbelJefs  cafe  had  governed  fo 
(  many  fubfequent  decifions,  however  imperfeft  in  itfelf 
as  a  rule  for  conflruing  the  intention  of  a  teftator,  it 
was  neceffary  to  abide  by  it.  That  rule  however  was 
only  cftablifiied  to  the  extent  in  which  it  was  to  be 
I  Rep,  1C4  h,  found  in  Shelley's  cafe,  to  this  effeQ  ;  that  if  an  eftate 
of  freehold  be  given  to  a  man,  and  either  mediately 
or  immediately  in  any  part  of  the  fame  inffrument  an 
eftate  was  limited  to  the  heirs  of  his  body,  the  latter 
limitation  would  unite  with  the  former  and  give  him 

an 
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an  eftate  tail.  But  it  never  had  been  decided,  that 
thofe  words  might  not  be  otherwife  explained  in  the 
will  by  the  teftator  himfelf :  they  were  fo  explained  in 
Lowe  V.  Davis.  The  eftate,  which  was  the  fubjed  of  Ante  f  41. 
difpute  in  Lowe  v.  Davis ^  came  afterwards  to  a  gentle- 
man, who  was  not  perfedly  fatisfied  with  the  decifion, 
and  would  have  it  canvalTed  again.  His  doubts  were 
founded  upon  an  old  opinion  which  he  had  difcovered 
of  Lord  Holth  ;  that  the  words,  *'  heirs  of  the  body,^ 
were  fo  pofitive  to  give  an  eflate  tail  to  the  firfl  taker, 
that  they  could  not  be  gotten  rid  of,  by  fubfequent 
words.  That  opinion  he  had  feen  ;  but  it  was  cer- 
tainly too  ftraight  laced  a  conflru£lion ;  and  nobody 
had  ever  doubted  but  that  the  cafe  of  Lowe  v.  Davis 
was  rightly  decided.  That  cafe  however,  if  it  wanted 
confirmation,  had  been  fortified  by  the  fubfequent  de- 
cifion in  Doe  v.  Laming*  The  court  there  clearly  Ante  f.  42. 
thought  that  the  fubfequent  words,  "  as  well  females 
as  males,'*  fhewed  that  the  teftator  meant  the  words 
**  heirs  of  the  body,'*  life,  to  be  words  of  defcription 
of  the  perfons,  who  he  intended  fhould  next  take, 
and  not  to  words  of  limitation :  and  therefore  Mar- 
garet took  only  an  eftate  for  life. 

Mr.  Juftice  Lawrence  faid,  the  queftion  was  whether 
"  heirs  male  of  the  body  of  Margaret,**  was  defcriptive 
of  the  perfons,  whom  the  teftatrix  afterwards  called 
*'  fon  or  fons  :*'  of  the  intention  there  could  be  n» 
doubt.  She-firft  gave  Margaret  an  ex[n-efs  eftate  for 
life,  without  impeachment  of  wafte ;  then  to  truftees 
to  preferve  contingent  remainders  5  then,  after  Mar- 
garet*s  deceafe:,  to  the  heirs  male  of  her  body  to  be 

begotten. 
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begotten,  feverally,  fuccelTively,  and  in  remainder  one" 
after  another,  Iffc.  All  this  was  unneceffary,  if  the 
teftatrix  meant  to  give  Margaret  an  eftate  tail  :  but 
then  fhe  v/ent  on — "  the  elder  of  fuch  fons  and  the 
"  heirs  male  of  his  body  to  be  preferred  before  the 
"  younger  of  fuch  fon  and  fons  ;''  evidently  meaning 
the  fame  perfons  whom  fhe  had  before  defcribed  as 
heirs  male  of  the  body  of  Margaret :  therefore  this 
fell  diredlly  within  the  cafe  of  Lowe  v.  Da%!is,  and  was 
the  fame  as  if  the  teilatilx  had  faid,  "  by  heirs  male 
"  of  the  body  I  mean  the  elded:  fon  and  heirs  male  of 
"  Margaret.''  And  if  fhe  had  faid  fo  in  as  many 
words,  it  could  not  be  queftioned  but  that  the  former 
words  mud  have  had  thatconflruftion  put  upon  them: 
now  the  words  m.ade  ufe  of  were  in  effeft  the  fame. 
Then  the  teflatrix  proceeded  to  give  an  eftate  to  thd 
daughters  of  Margaret  in  the  fame  manner  ;  that  alfd 
fhewed,  that  by  the  words,  "  fuch  fon  or  fons,'*  fhe 
meant  the  fame  perfons  whom  fhe  had  before  defcribed 
as  the  heirs  male  of  Margaret;  for  flie  firfh  provi-'ed 
for  the  fons  and  then  for  the  daughters  of  the  firfl 
taker.  It  was  no  anfwer  to  fay,  that  by  this  conflruc- 
tion,  if  the  eldefl  fon  of  Marga"et  had  died  in  the 
lifetim.e  of  the  teftatrix  leaving  a  fon,  the  devife  would 
have  lapfed,  and  the  grandfon  been  difmherited :  for, 
if  the  obvious  meaning  of  the  will  was,  that  Margaret 
fliould  only  take  for  life,  they  could  not  enlarge  that 
eftate,  in  order  to  prevent  a  poftible  inconvenience. 
JudjreTr.ent  was  given,  that  Margdret  took  aii  eftafe 
for  life  only. 

Upon 
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Upon  a  writ  of  error  from  this  judgement  to  the 
Houfe  of  Lords,  the  following  queftion  was  put  to  the 
Judges — What  eftate  Margaret  Davie  took  ?  and  the 
Lord  Chief  Baron  delivered  their  unanimous  ,  opinion 
that  Margaret  Davie  took  an  eflate  for  life.  Where- 
upon the  judgement  was  affirmed. 

§  44.  In  a  fubfequent  cafe,  however,  which  refem- 
bled  the  laft  one  in  feveral  refpeds,  the  Judges  of  the 
Court  of  Common  Pleas  did  not  think  they  could  re- 
drain  the  legal  effect  of  the  words,  "  heirs  of  the 
*'  body  j"  fo  as  to  ccwivert  them  into  words  of 
purchafe. 

§  45.  Lands  were  devifed  to  trufcees  and  their  heirs,   Poole  r. 
to  the  ufe  of  them  and  their  heirs,  in  truft  for  the  ufe   Bof%"pul. 
and  benefit  of  the  tedator's  fn-fl  fon  by  Lucy  his  wife  ^20. 
during  his  life,  and  alfo  upon  truft  to  preferve  the  con- 
tingent remainders  from  being  defeated  Qr  deftroyed  ; 
and  after  his  deceafe  to  the  feveral  heirs  male  of  fuch 
firfl  fon  lawfully  iffuing,  fo  as   the  elder  of  fuch  fons 
and  the  heirs  male  of  his  body  fhould  alv/ays  be  pre- 
ferred and  take  before  the  younger  and  the  heirs  male 
of  his  body ;  and,  for  want  of  fuch  iffue,  in  truft  for 
his  fecond,  third,  fourth,  and  all  and  every  other  fon 
and  fons  for  their  refpedive  lives,  with  remainders  as 
before  ;  and  for  want  of  fuch  iffue,  in  truft  for  his 
firft   daughter,    and    every   other    his   daughter   and 
daughters,  for  their  feveral   and  refpeiSlIve  lives  ;  and 
alfo  upon  truft  to  preferve  the  contingent  remainders 
from  being   defeated   and   deftroyed ;  and,  from  and 
after  their  feveral  deceafes,  in  truft  for  the  feveral  heirs 

male 
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male  of  their  feveral  and  refpeftive  bodies  lawfully 
iffuing,  fo  as  the  elder  of  fuch  daughters  and  the  fe- 
veral heirs  male  of  her  body  fhould  always  be  preferred 
and  take  before  the  younger  of  the  fame  daughters, 
and  the  heirs  male  of  her  and  their  bodies ;  with 
power  to  the  perfons,  who  fliould  be  intitled  to  the 
poffellion  of  his  faid  eflates,  to  fettle  jointures :  And, 
as  to  all  the  tellator's  real  and  perfonal  eflate,  on 
failure  of  fuch  iffue  by  him  as  aforefaid,  and  not  other- 
wife,  he  gave  the  fame  to  the  faid  truilees  and  their 
heirs,  to  the  ufe  of  tkem  and  their  heirs,  in  truft  for 
ji,  P.  for  his  life ;  and  alfo  upon  trufl  to  preferve  the 
contingent  reraainders  therein  after  Hmited  ;  and,  aftei* 
his  deceafe,  in  trufl  for  the  firfl  and  every  other  fon 
and  fons  of  the  body  of  the  faid  A.  P,  fuccefTively  as 
they  fhould  be  in  priority  of  birth,  and  the  feveral 
heirs  of  their  refpeclive  bodies,  fo  as  the  elder  of  fuch 
fons  and  the  heirs  of  his  body  fliould  always  be  prefer- 
red and  take  before  the  younger  of  the  faid  fons,  and 
the  heirs  of  his  and  their  bodies  ;  and,  for  want  of 
fuch  iifue  of  A.  P.  in  the  fame  manner,  and  for  want 
of  fuch  iifue  to  J.  P.  M.  and  his  heirs  for  ever.  The 
Judges  of  the  Court  of  Common  Pleas  certified  to  the 
Lord  Chancellor,  that  if  the  devifes  contained  in  the 
will,  to  the  children  of  the  teftator  and  their  iffue,  had 
been  devifes  of  legal  eflates,  the  only  fori  of  the 
teflator  would  have  taken  an  eftate  in  tail  male  ;  there 
not  appearing  upon  the  whole  will  together  futficient 
mdication  of  the  teflator's  intention  to  reflrain  the 
legal  effviO;  of  the  words,  *'  heirs  male  of  the  body,** 
and  to  coiiveit  them  into  w-orcls  of  piirchafe. 

§  46.  WUrs 
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§  46.  Where  words  of  limitation  are  fuperadded  to  Wlicre  Words 

the  word  "  heir,"  in  the  fmgular  number,  from  which  are  added  ts 

it  appears  to  have  been  the  intention  of  the  teftator  to  ^^  Word 

denotr'  by  the  word  "  heir,"  a  new  flock  and  root  of  Tit.jz.c.zj. 
ihheritance,  it  will  be  conflrued  a  word  of  purchafe  j 
and  the  firfl  devifee  will  take  an  eflate  for  life  only. 

§  47.  Fraficis  Archer,  being  felfed  In  fee  of  land,  Archer'sCafe, 
by  his  will  in  writing  devifed  the  fame  to  Robert 
Archer  the  father  for  his  life,  and  afterwards  to  the 
next  heir  male  of  Robert,  and  to  the  heirs  males  of  the 
body  of  fuch  next  heir  male.  It  was  agreed  by 
Anderfon,  WabnJIey,  and  the  reft  of  the  court,  that 
Robert  had  but  an  eftate  for  life  ;  becaufe  Robert  had 
an  exprefs  eftate  for  life  devifed  to  him,  and  the  re- 
mainder was  limited  to  the  next  heir  male  of  Robert 
m  the  fmgular  number. 

§  48.  A  man  devifed   land  to  R,  his  daughter  for   Clarke  ?. 

life  ;  and  if  fhe  married  after  his  deceafe  and  had  heir    ?/^'' 

Moor.  593. 

of  her  body,  that  then  that  heir  ftiould  have  it 
after  her  death,  and  the  heirs  of  her  body.  Ad-> 
judged,  that  the  daughter  had  only  an  eftate  for  life, 
and  the  inheritance  was  in  her  heir  by  purchafe,  refting 
in  abeyance  all  her  life,  and  fettling  at  the  inftant  of 
her  death. 

§  49.  Mr.  Fear7ie  has  obferved,  that  there  may  pof-   He-rs  with 
fibly  be  fome  cafes,  where  the  fuperadded  words  of  Words,  limit- 

v.     .      ,  ^  ing  aa  tltate 

limitation  may  be  admitted  to  controul   the  preceding   of  a  difFcrect 
words,  heirs,  heirs  male,  Iffc.    though  in  the  plural   Coit!^  Rem. 
number;  when  fuch  fuperadded  words  limit  an  eftate   *^^* 
Vol.  VL  A  si  tg 
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to  fuch  heirs,  heirs  male,  '^c,  of  a  different  nature, 
from  that,  which  the  anceftor  would  take,  if  the  preced- 
ing words  "  heirs  male,"  Sffr.  in  thofe  cafes  were  taken 
as  words  of  limitation.  As  in  the  cafe,  put  by  Ander- 
foKj  of  a  limitation  to  the  ufe  of  a  man  for  hfe,  and 
after  his  deceafe  to  the  ufe  of  his  heirs,  and  the  heirs 
femaks  of  their  bodies :  here  the  firft  word  heirs 
would  have  given  a  fee  to  the  anceftor,  if  taken  as  a 
word  of  limitation ;  whereas  the  fubfequent  words, 
"  and  the  heirs  female  of  their  bodies,'*  grafted  on 
the  word  "  heirs,"  could  give  only  an  eflate  tail  fe- 
male to  the  heirs.  In  fuch  cafes,  the  general  eifeft  of 
the  firfl  words,  "  heirs  of  the  body,'*  '&'c.  feems  to 
be  altered,  abridged,  and  qualified,  by  fuch  fubfequent 
exprefs  words  of  limitation  annexed  to  them,  as  can- 
not pofTibly  be  fatisfied  by  confidering  the  firfl  words 
as  words  of  limitation.  But  we  mufl  take  care  to 
confine  this  obfervation  to  thofe  cafes,  where  the  in- 
grafted words  defcribe  an  eftate  defcendible  in  a  diffe- 
rent courfe,  and  to  different  perfons  as  fpecial  heirSy 
from  what  the  firfl  would  carry  the  eflate  to  ;  viz,  to 
males  inflead  of  females,  or  •vice  •uerfa\  for,  where 
the  firfl  words  give  an  eftate  tail  general,  and  the- 
words  ingrafted  thereon  are  words  ferving  to  limit  the 
fee,  it  feems  by  the  general  and  better  opinion,  that 
the  annexed  words  of  limitation  are  not  to  be  at- 
.  tended  to,  as  in  the  cafes  of  Goodright  v.  Pullyn,  Wright 

Infra.  ^'  ^^^Kf^^h  ^^'^  ^//^^  V.  Burchell,  where  the  ingrafted 

words  limited  the  whole  fee.  Indeed,  there  does  not 
appear  to  be  the  fame  inconfiflency  in  conflruing  the- 
firfl  words,  which  defcribe  heirs  fpecial,  to  be  words 
of  limitation,  where  the  fuperadded  words  extend  to 

hcir^ 
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heirs  fpecial  ;  as  there  is,  where  the  firft  words,  and 
thofe  ingrafted  on  them,  diftinguidi  two  different  in- 
compatible courfes  of  defcent,  and  would  not  cari7 
the  tftate  to  the  fame  pcrfons.  In  the  latter  cafe,  it  is 
abfolutely  impoffible,  by  any  implied  qualification,  to 
reconcile  the  fuperadded  words  to  thofe  preceding 
them,  fo  as  to  fluisfy  both,  by  conftruing  the  firfl:  as 
words  of  limitation  :  whereas,  in  the  former  cafe,  the 
fuperadded  words  are  not  contrary  to,  or  incompatible 
with,  the  preceding,  but  in  their  general  fenfe  include 
them ;  and  there  is  no  improbability  in  the  fuppofi- 
tion,  that  they  were  ufed  by  the  teflator  in  the  fame 
qualified  fenfe  as  the  preceding  :  and  then  both  may  be 
fatisfied,  by  taking  the  firft  as  words  of  limitation. 

§  50.  Where  the  remainder  is  given  to  the  heir  of  Where  the 
the  firfl  devifee,  for  life  only,  the  firft  devifee  will  take   t^^^^HcTr''' 
iio  niore  than  an  eftate  for  life.  foi  Life. 

§51.  Francis  Harvey  derifed  in  thefe  words — ^*  I   White  v. 
''  give  to  my  fon  Frank  Mildmay  my  farm,  called  Eaji   q^^\^„ 
"  Houfe   Farm,  ^c,    to  enjoy  the  rents   and   profits    289- 
"  thereof  during  the  term  of  his   natural   life,  with 
*'  power  to  make  a  jointure  of  all  or  part  if  he  Ihould 
*'  marry  ;  and   after  his  death  and  jointure,  if  any  be 
"  made,  to  the   heirs  male  of  his   body  lawfully  be- 
"  gotten,  during  the  term  of  his   natural  life  5  and 
*'  for  want  of  fuch  heir  male  I  give  the  faid  farm  to 
"  my  fon  Carew  Mild/nay,'*  ^c-    It  was  agreed  that 
the  limitation  to  F.  M.  to  enjoy  and  take  the  profits 
during  his   life,  and  after   his  deceafe,  to  the   heirs 
male  of  his  body,  would  make  an  eftate  tail.    So,  if 

A  a  2  it 
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;^nte.  it  had  been  to  the  heir  male  of  his  body  in  the  fmgular 

number,  where  nothing  appeared  which  explained  the 
intent  to  the  contrary  :  but  here  the  intention  appeared 
to  be  that  fuch  heir  male  fhould  have  the  land  only  for 
life,  which  (hewed  that  the  teflator  did  not  intend  that 
thofe  words  fliould  be  taken  as  words  of  limitation; 
and  nothing  appeared  in  the  nature  of  the  expreffion, 
which  imported  that  they  fhould  be  taken  fo.  Heir 
male  or  next  heir  male  were  words  of  purchafe,  and 
in  this  cafe  where  the  devife  was  to  F.  M.  and  after  his 
deceafe  to  the  heii*  male  of  his  body  during  his  life, 
the  exprefs  limitation  during  his  life  fliewed  that  he 
intended  his  fon  fhould  have  it  in  remainder  for  his 
life  only,  and  when  he  devifed  it  over  for  want  of  fuch 
heir  male  to  C.  M.  this  did  not  import  that  C.  M. 
fhould  not  have  it  till  F.  M.  died  without  heirs  male 
generally,  but  for  want  of  fuch  heir  male  who  was  to 
have  it  fo?  life. 

Where  the  §  52.  Where  an  eflate  is  devifed  to  a  perfon  for  life, 

^rufed'wkh"   ^^^^^  remainder  to  his  iffue,  with  words  of  limitation 
Words  of        fuperadded,  the  word  "  iffue"   will  in^  that  cafe  be 

LimJfation.  ^  ,         ,  i      r  l    r 

Tit.  32.  c.  25.   conflrued  to  be  a  word  or  purcnale. 

f.  30. 

Loddlnffton  §  5^-  Sir  Michael  Annyn  devifed  certain  lands  to 

^'"  T^/"^*^'         Evers  Armyn  for  life,  and  in  cafe  he  fliould  have  any 

I  Ld.  Raym.  •'  ^  ^  ■* 

203.  iffue  male,  then  to  fuch  iffue  male  and   his  heirs  for 

ever :  And,  if  he  fhould  die  without  iffue  male,  then 
he  devifed  over.  It  was  agreed  by  all  the  judges,  that 
Evers  Annyn  had  but  an  eflate  for  life  ;  and  that  the 
iffue  male  of  Evers  Armyn^  if  there  had  been  any,- 
would  'have  taken  a  fee  by  purchafe.    For,  fxift,  theyr 

held. 
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held,  that  though  the  word  "  ijjue  **  was  fomctlmes 
conftrued  as  heirs,  and  as  a  word  of  limitation,  yet, 
in  a  devife,  it  might  be  a  word  of  purchafe  as  well  as 
of  limitation  :  when  it  was  taken  as  a  word  of  limita- 
tion, it  was  colleftive^  and  fignified  all  the  defcend- 
ants  in  all  generations ;  but  when  it  was  taken  as  a 
word  of  purchafe,  it  might  denote  a  particular  per- 
fon,  and  be  deftgnatio  perfona.  The  fecond  queftion, 
then,  would  be.  Whether  the  intention  of  the  teftator 
appeared,  that  the  word  "  ijue  "  fhould  be  defignatio 
perfoncc,  or  whether  he  defigned  it  to  be  a  word  of  li- 
mitation ?  And  they  held,  that  the  teftator  defigned  - 
it  to  be  a  defcription  of  the  perfon  ;  becaufe  he  added 
a  farther  limitation  to  the  iiiiie,  viz.  and  to  the  heirs 
of  fuch  ilTue  for  ever. 

§  54.  A  will  was  made  in  thefe  words : —  "  To  the    Backhoufe 

.      .  V  Wells 

*'  intent  that  all  my  lands  fhould  remain  in  my  name    jq  Mod '181. 

*'  and  blood,  I  devife  to  J.  S.  my  near  kinfman  fuch 

"  and  fuch  lands,  ^c.  to  have  and  to  hold  for  the 

"  term  of  his  natural  life  only,  without  impeachment 

^'  of  wafte,  then  to  the  iffue  male  of  his  body  lawfully 

'*  to  be  begotten,  if  God  {hall  blefs  him  with  fuch  iffue, 

*'  remainder   to  the  heirs  male  of  the  body  of  that 

«  iffue." 

Lord  Chief  Juflice  Parker  delivered  the  opinion  of 
the  whole  court,  that  the  devifec  was  made  tenant  for 
life,  remainder  to  the  iffue  in  tail.  The  words  of  the 
will,  he  faid,  were  fo  exprefs  to  this  purpofe,  that  nei-  , 
ther  any  words  that  could  have  been  ufed,  nor  any 
jirgumcnts,  could  make  it  plainer.     This,  he  faid,  was 
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both  the  obvious  and  the  legal  fenfe  of  the  words,  and 
"what  they  would  have  iniported  in  a  conveyance. 

J3oe  V.  Collis,  §  ^^,  J.  New/on  deyifed  a  moiet--  of  certain  lands, 
Jp^^  ^^'  after  the  death  of  his  wife,  10  his  daughter  Siffannak, 
during  the  term  of  her  natural  life,  and,  after  her  de- 
ceafe,  to  the  iffue  of  her  body  lawfully  begotten,  and 
their  heirs  for  ever.  Sufannah  had  one  daughter  born 
before  the  will  was  made,  and  two  born  after. 

Lord  Kenyan  faid  that,  in  a  will,  "  iffue  "  was  either 
a  word  of  purchafe  or  of  hmitation,  as  would  bcfl  an- 
fwer  the  intention  of  the  devifor  ;  though,  in  the  cafe 
of  a  deed,  "  iffice  "  was  univerfally  taker,  as  a  word  of 
purchafe  ;  therefore,  without  difputing  any  of  the  for- 
mer cafes,  but,  on  the  contrary,  in  confirmation  of 
them  all,  and  relying  upon  them  for  the  foundation  of 
this  judgment,  namely,  that  the  interition  of  the  de- 
jDoe  V.  Burn-    yifor  muft  prevail,  he  was  of  opinion,  that  the  devifor, 

fall,    ^  Term.     ... 

i^ep.  iQ.  m  this  cafe,  ufed  ''  iffue  "  as  a  word  of  purthafe,  and, 

confequently,  that  the  children  of  Sufannah  took  4 
fee. 


Uiilefs  the  §  5^.  It  has  been  dated  in  a  former  chapter  (12.) 

general  Intent    ^.i^^ ,.  ^yj-^g^-^  ^  teftator  appears  to  have  a  particular  intent, 

rc^quire  a  '     ^ '-.  '  ^  ' 

ditfcrent  Con-  and  alfo  a  general  manifefl  intent,  both  of  which  can- 
not by  any  mode  of  conflruclion  be  carried  into  eife6t, 
the  courts  will  conftrue  the  will  in  fuch  a  manner  as 
to  efFecluate  the  general  intent ;  though,  by  that 
means,  the  pavticular  intent  is  defeated. 


itrudlion. 


§  57.  A  perfoH 
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§  ^j.  A  perfon  devlfed  lands  to  A.  for  his  natural    King  v.  Mel- 
life,  and,  after  his  deceafe,  he  gave  the  fame  to  the    22^2*32!"* 
iffue  of  his  body  lawfully  begotten  on  a  fecond  wife,    ^  p^^^^* 
and,  for  want  of  fuch  ilfue,  to  B.  and  his  heirs  for    472. 
ever ;  provided  that  A,  might  make  a  jointure  of  all 
fuch  premifes  to  fuch  fecond  wife.     Lord  Hale  was  of 
opinion,  that  this  was  an  eflate  tail  in  yf. :  and,  though 
the  three  other  judges  in  B.R.  were  of  a  contrary  opi- 
nion, yet  upon  error  brought  in  the  Exchequer  Cham- 
ber, the  judgment   was   reverfed,    and   Lord  Hale*& 
(Opinion  eftablilhed. 

S  58.  Jobn  Blount  devifed  a  meiTuage  and  farm  unto  King  v. 
his  coufm  John  Harris,  to  hold  during  his  natural  .  Xerm  Kep. 
life ;  and,  from  and  immediately  after  the  determina-  296. 
tion  of  that  eftate,  unto  the  iffue  male  of  the  body  of 
his  coufm  John  Harris  lawfully  to  be  begotten,  and  to 
his  and  their  heirs,  /hare  and  ihare  alike,  if  more  than 
one  ;  and  for  want  of  fuch  iifue,  unto  the  iifue  female 
of  his  coufm  John  Harris,  and  to  her  and  their  heirs, 
fhare  and  (hare  alike,  if  more  than  one  ;  and,  for  want 
of  fuch  iffue,  unto  his  coufm  William  King,  his  heirs 
and  affigns  for  ever.  And,  taking  notice  that  he  had 
covenanted  to  fettle  50  /.  a  year  upon  his  wife,  in  part 
performance  thereof,  he  devifed  houfes,  ^c.  at  Maid^ 
Jione  to  her,  to  hold  for  her  life,  as  part  of  her  join- 
ture ;  and,  from  and  immediately  after  her  death,  he 
gave  the  fame  to  his  coufm  John  Harris,  for  and  dur- 
ing the  term  of  his  natural  life  ;  and,  from  and  imme- 
diately after  the  determination  of  that  eflate,  unto  the 
iffue  male  of  the  body  of  the  faid  JoJm  Karris  lawfully 
^0  be  begotten,  and  to  his  and  their  heirs  j  and,  for 

A  a  4  want 
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want  of  fuch  iffue,  to  his  coufm  Willia?)i  King  and  his 
heirs  ;  with  a  provifo,  that  if  John  Harris  ox  his  iffue 
ihould  alienate  the  premifes,  he  fliould  pay  2000  /.  to 
the  perfon  who  ought  next  to  take  by  virtue  of  th^ 
devifes  aforefaid. 

Lord  Keeper  Hetilcy. — The  firfl  quefiion  made  by 
the  plaintiff's  counfel  was,  Whether  Harris  took  under 
this  will  an  eftate  for  life  only,  or  an  eftate  tail  ?  And 
they  founded  their  arguments  of  iis  being  an  eftate  for 
life,  on  the  the  word  "  ijfue "  b&ing  technically  a 
word  of  purchafe,  and  on  the  fuperadded  words  of 
limitation :  and  they  compared  this  cafe  to  Loddingion 
and  Kyme  amongfl  many  other  cafes.  The  true  an? 
fwer  is,  that  there  can  be  no  technical  words  in  a  will  j 
but  they  are  to  be  conftrued  according  to  the  intention 
of  the  parties,  sdly.  This  cafe  has  no  refemblance  to 
Loddingion  and  Kyme :  that  was  exprefsly  upon  two 
contingencies,  to  J,  for  life,  and  if  y/.  have  ilfue,  then 
to  fuch  iffue  in  fee  ;  and  if  he  die  Vvithoat  iffue,  then 
to  B.  in  fee.  There  the  court  ccnftrued  the  word 
'*  i^ue  '*  to  be  tiotnen  fingulare ;  and  were  well  war- 
ranted in  fo  doing  by  the  intent  of  the  party.  But, 
here,  it  is  and  muft  be  plural ;  and,  if  the  iffue  were 
to  take  as  purchafers,  they  muft  take  as  tenants  in 
common :  and  put  the  cafe,  that  J.  Harris  had  ten 
fons,  and  the  nine  eldtft  di:rd  in  his  lifetime,  leaving 
children,  yet  the  tenth  and  only  furviving  fon  would 
carry  away  the  whole  inheritance.  The  teftator  in- 
tended the  word  ^'  ijlie  "  to  be  a  word  of  limitation 
in  this  cafe,  and  that  TV.  Kinp-  fhould  take  on  failure  oi 
iffue  by  J.  Harris,  whenever  that  ftiould  happen,  and 

haa 
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has  carried  the  whole  fee  in  ^particular  eflates   and  re- 
mainders for  want  of  fuch  iflue,  /.  e.  for  default  of 
fuch  ifTue.     There  is  fomething  of  peculiar  force  in 
this  exprefiion  :  and  the  law  fuppofes  that  the  inheri- 
tance already  attached  in  the  firfl  taker,  but  liable  to 
be  defeated  by  a  fubfequent  event,  his  dying  without 
iflue  ;  and  by  no  rule  of  law  can  it  admit  of  that  narrow 
rule  of  conftrudlion  put  on  it  by  the  plaintiff's  counfel, 
viz.  of  being  confined  to  ilTue  living  at  J,  Harris's 
death.     They  fay,  that  if  it  be  conftrued  to  be  an 
eflate  tail  in  J.  Harris,    the  fupperadded   words  of 
limitation  to  the  word  "  i/fue  "  muft  be  rejeded  as  nu- 
gatory.    I  agree  it  is  a  found  rule  in  the  conflrudion 
of  deeds  and  wills,  that  every  word  ought  to  ftand,  if 
confiftent  with  the  manifeft  intention.     Therefore,  in 
Backhoufe  and  Wells,  the  limitation  being  to  A.  for  life    Ante  f.  54, 
'  only,  and,  after  his  deceafe,  to  his  iflTue,  if  God  fhould 
i^lefs  him  with  any,  the  court,  firft  on  account  of  the 
negative   word  "  only,^^  fecondly,    becaufe   the   word 
"  ijfue  "  was  fo  coUeded,  as  to  be  conflrued   7iQmen. 
fingulare,  held  it  a  word  of  purchafc.     Go,  in  Shaw 
and   Weigh,  and   the   word  "  heir"  in  Maggot  and 
Sewell.     But,  where  there  Is  an  evident  necefTity  to 
make  it  plural,  there  the  fame  necefTity  requires  that 
the  fuperadded  words  of  limitation  ihould  be  rejected : 
und  there  is  no  cafe  or   authority  to   fhew  that  thq 
word  "  ijfue,^^  or  "  heirs^*    when   plural,    has   been 
conilrued  a  word  of  purchafe  5  but,  on  the  other  hand, 
there  are  authorities,  where  the  word  "  heir  "  in  the 
fingular  number  has  been  fo ;   and  fo  may  the  word 
"  ijjue,''  where  the  context  requires  it  to  be  taken  as 
a  word  of  purchafe.     4thly,  The  teftator,  by  the  pro- 

yifo 
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vifo  iu  his  will,  has  plainly  declared  his  intention  to 
give  J.  Harris  an  eflate  tail,  "  if  J*  Harrisy  or  any  of 
^'  his  iffue,  fhould  alienate,"  ^c.  How  could  J,  Har^ 
ris  alienate  or  incumber,  if  he  had  no  eflate  of  inhe- 
Jnf«»,  titance  ?     The  cafe  of  Wright  and  Pear/on  determined 

by  me,  T.  31  G.  2.  has  been  attended  to  by  the  counfel 
in  this  cafe  :  and,  in  my  opinion,  that  was  a  much 
flronger  cafe  than  the  prefent.  That  was  of  a  truft 
eflate,  and  there  were  truflees  interpofed  to  pre^ 
ferve,  ^c. ;  and  I  was  flrongly  preffed  with  the  autho- 
rity of  BagJIoaw  and  Spencer  :  yet,  after  the  befl  con- 
fideration  I  was  able  to  give  it,  and  after  ranfacking 
all  the  cafes  on  the  fubjed,  I  held  it  an  eflate  tail ; 
and  an  appeal  was  afterwards  brought  in  the  Houfe  of 
Lords  againfl  that  decree,  but  was  afterwards  deferted 
by  the  appellant,  on  advifmg  with  his  counfel.  That 
determination,  though  a  decree  of  my  own,  will  have 
confiderable  weight  with  me :  and  I  find,  upon  viewing 
my  notes  in  that  cafe,  that  the  prefent  has  been  argued 
upon  the  very  fame  principles.  I  am,  therefore,  of 
opinion,  for  the  reafons  before  mentioned,  and  from 
the  authorities  cited,  that  John  Harris  tooji  an  eflate 
in  tail  male. 

Roe  ex  dm.  S  59*  Daniel  Doclfon  devifed  in  thefe  words  : —  ''I 

Grew,  give  unto  my  nephew  George  Grew  all,  ^c.  to  hold 

'^l^J^r  V^'      for  and  durins:  the  term  of  his  natural  life  :  and,  from 

3  Will.  Rep.  o  77 

32^.  and  after  his  deceafe,  to  the  ufe  of  the  ifTue  male  of  his 

body  lawfully  begotten,  and  the  heirs  male  of  the  body 
of  fuch  ifTue  male  :  and,  for  want  of  fuch  iffue  male, 
he  gave  the  aforefaid  premifes  to  his  neTphew,* Georg?^ 
Dodfai,  his  heir?  and  afligns  for  ever,"     George  Grew 

had 
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had  no  child  at  the  time  of  making  the  will :  he  cn^ 
tercd  on  the  premifes,  fuffered  a  recovery  thereof,  and 
died  without  ifllie  male.  The  queflion  was,  whether 
George  Grew  took  an  eflate  tail,  or  for  life  only,  undei- 
the  faid  will  ? 

Lord  Chief  Juflicc  Wilniot  faid,  that  though  the  tefta- 
tor  certainly  intended,  in  the  firfl:  inflance,  to  give 
George  Grew  only  an  eftatc  for  life,  yet,  if  he  as  cer- 
tainly intended  that  all  his  fons  fliould  take  in  fuccef- 
fioa  one  after  another,  (and  they  could  not  take  in 
that  manner,  but  by  lodging  the  eflate  tail  in  George 
Grew];,  then  it  came  to  this  cafe  :  here  were  two  things 
intended ;  one  an  eflate  for  life  to  G.  Grezi^,  another 
an  eflate  in  fucceffion  to  all  his  fons  in  tail  male,  a<i 
mfinitum.  Could  they  both  take  place  ?  If  they  could, 
they  ought :  if  they  could  not,  then  balance  the  two 
intentions  againfh  one  another,  and  fee  which  was  the 
weightiefl  and  mofl  comprehenfive ;  and  give  that 
effect.  Courts  fubflitute  themfelves  in  the  place  of  a 
teflator  ;  and,  fuppofe  the  queflion  to  have  been  afl^ed 
him,  you  h^ve  willed  two  things,  vvhich  cannot  both 
be  obeyed  exadly  according  to  your  will,  and,  there- 
fore, one  mufl  yield  to  the  other  :  what  muft  have 
been  the  anfwer  ?  *'  I  wifh  to  be  obliged  in  the  prin- 
"  cipal,  capital,  i^nd  rnoft  material  deflination  I  have 
*'  made,  and  to  reje6l  the  fecondary  and  fubordinate 
*'  one."  There  were  three  points  tQ  be  confidered  ; 
I  ft.  If  he  intended  a  fuccefTive  inheritance  to  all  the 
ilfue  male  of  G.  Grew  ad  infinitum  ?  2d,  Whether 
that  intention  could  take  place,  if  G.  Grew  have  only 
an  eflate  for  life  t     3d,  If  it  could  not,  then,  which 

of 
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of  the  two  intentions  mufl  govern  the  conflrudion  ? 
That  is,  if  the  words  ^^  for  life  ^'  muft  give  place,  or 
the  words,  expreffing  an  intention  of  giving  a  fuccef- 
five  inheritance  to  the  ifliie  male  of  G.  Grew.  As  to 
the  firft  point,  the  will  was  clear :  the  remainder  to 
Dobfon  was  not  to  take  place  while  any  ifTue  male  of 
G.  Grew  exifted  :  a  general  failure  of  that  line  was  to 
open  the  fucceffion  to  Dodfon ;  and,  therefore,  a  con- 
ftruclion  to  let  him  in  fooner,  would  diredly  encounter 
the  manifefl  intention  of  the  teftator,  who  was  making 
each  of  his  nephews  the  diftind  root  of  fucceffion,  to 
particular  parts  of  his  eftate.  It  was  objeded,  that 
the  word  "  ijfue  ■*  was  only  defcriptive  of  an  indivi- 
dual, and  the  words,  "  of  the  body  of  fuch  iflue 
male,"  was  in  the  fmgular  number.  Iflue,  in  its  na- 
tural or  ordinary  fignification,  meant  "  all  :'*  it  might 
be  rcllrained.  If  firft,  next,  or  any  other  fimilar  words 
had  been  ufed,  he  might  have  confined  its  general 
meaning  ;  but,  as  it  ftood  in  the  will,  it  comprehended 
all.  The  word  "  body,"  in  the  fmgular  number,  was 
not  meant  to  point  out  one  individual,  vh.  the  firfl 
iifue,  and  to  exclude  ail  the  reft  ;  but  to  limit  the  ope- 
ration of  the  devife  to  one  at  a  time,  in  a  courfe  of 
fucceffion,  and  to  exclude  the  ifTue  from  taking  all  to- 
gether, which  might  have  been  more  doubtful,  if  the 
word  had  been  in  the  plural  number,  "  bodies  ;"  but, 
without  exprefs  words,  the  court  would  not  piake  an 
expofition  produclive  of  fuch  abfurd  confequences# 
If  only  one  fon,  it  muft  be  the  firft  :  the  exiftence  of 
2l  fon  for  a  moment  determined  the  limitation :  and, 
if  ten  more  fons  had  been  born  after,  they  could  not 
take  J  but  the  remainder  limited  to  G.  Dodfo?i  was  tp 

fall 
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fall  into  poflefTion,  in  diredl  oppofition  to  the  will, 
which  faid,  it  (hould  take  place  for  want  of  "  fuch 
**  iflue  male  '^—fiich  ;  What  ?  Ifiue  male  of  the  body 
of  G.  Grewi  comprifmg  and  embracing  every  branch 
arifmg  from  him :  not  one,  but  all  the  male  line  de* 
rived  from  him. 

It  was  alfo  obje£l;ed,  that  "  Iffiie  '*  was  more  pro-i 
perly  a  word  of  purchafe.  It  was  ufed  in  the  flatute 
De  Donis  without  an  idea  of  purchafe  annexed  to  it, 
and  it  ads  in  a  double  capacity,  as  will  beil  anfwer  the 
intention  :  and  though  it  was  fubflituted  in  the  place 
of  the  word  "  heirs^^  v/hich  was  fcratched  out,  and 
it  was  fairly  argued  he  might  intend  it  as  a  word  of 
purchafe,  yet  it  did  not  carry  the  argument  a  jot  far- 
ther than  the  words,  ^^  for  life''  did  :  for,  if  they  took 
by  purchafe,  they  mufl  all  take  as  joint-tenants  for 
life,  and  tenants  in  common  of  the  inheritance.  Could 
that  be  his  intention  ?  For  if  he  had  ten  fons,  and  nine 
left  iiTue,  the  tenth  mufl  have  the  whole  eftate  by  fur- 
vivorfhip ;  and  when  all  were  dead,  then  the  eflate 
mufl  break  into  ten  parts,  and  there  could  be  no  crofs- 
reraainders ;  fo  that,  when  there  was  a  failure  of  ifTue 
of  one  fon,  that  part  mufl  go  over  to  Dodfon,  when 
no  part  was  intended  to  him  whilfl  there  was  any  ilTue 
male  of  the  body  of  G.  Grew.  He  intended  all  to 
take,  but  in  a  courfe  of  fuccefTion. 

2dly,  Could  this  intention  take  place,  if  G,  Grew, 
took  only  an  eflate  for  life  ?  It  might,  by  conflruing 
the  word  "  ijfue"  to  mean  firfl  and  every  other  fon 
m  fucccffion.    Suppofe  he  had  faid,  "  I  mean  by  iffuc, 

«  firft 


^66  title  XXXVIII.     Devife,     Oh.  xlv.  §  5^. 

*'  firfl  and   every  other  fon,"    It  mufl:  have  been  {6 
expounded  ;  becaufe  words  vi^cre  only  pictures  of  ideas 
upon  paper,  and^  therefore,  if  he  put  a  meaning  on 
the  word  himfelf,  It  mull  be  underllood  as  he  meanfc 
it.     But  he  had  not  faid  fo  5  and,  therefore,  he  left 
the  word  to  aft  in  its  own  natural  character,  and.  In 
that  cafe,  it  would  not  endure  to  be  expounded  **  firfh 
*'  and  every  other  fon  in  fucceffion  :"  for,  ex  vi  termini^ 
it  meant  all,  and  had  not  an  eye  of  fucceffive  priority 
in  it ;  and  there  was  no  cafe,  where  it  was  ever  con- 
ftrued  to  mean  "  firff  and  every  other  fon  In  fuccef-* 
*'  Hon,"  and  to  create  a  feries  of  contingent  remain- 
ders one  after  another ;  which  It  mufl  do,  or  the  prin- 
cipal Intention  of  the  teilator  be    difappointed ;    and 
when  it  is  defcriptive  of  the  eitate,  and  operates  as   a 
tvord  of  limitation,  and  giv^s  an  eftate  tail,  it  is  not 
the  ''  v/ord/'  but  the  "  law,"  which  regulates  the  de- 
fcent  to  all  the  fons  fucceifively,  upon  its  own  favour- 
ite principles  of  primogeniture.     It  had  been  argued 
that,  if  we  could  collect  from  the  will,  that  he  meant 
firil  and  every  other  fon  in  fucceliion,  why  not  conftrue 
it  fo,  and  thereby  complete  every  part  of  the  intention  ? 
'     Becaufe  it  would  be  doing  violence  to  the  word  "  iflue," 
and    forcing   It   out   of  its   knov^'n   eftabhfhed   fenfe, 
■when  the  meaning  of  the  teftator  might  be  as  effec- 
tually complied  with  by  giving  it  one  of  its  natural 
energies,  as  a  word  of  limitation  ^    and   though   the 
intention,  collected  from  the  will,  was  to  govern  the 
eonftrudlon,  yet  there  mufl  be  words  ufed  which  are 
fit  and  proper  for  that  purpofe.     It  would  confound 
the  ufe  of  all  language,  and  introduce  the  greatefl  bar-' 
barity  and  Gonfufion^  to  make  words  fland  for  ideas,- 
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in  oppofition  to  the  fenfe  which  ufage  had  put  upon 
them :  and,  as  a  word  of  limitation,  it  did  not  defeat 
the  eftatc  for  life  5  for,  without  fine  or  recovery,  which 
was  not  to  be  prefumcd,  an  eflate  tail  was  only  an 
eft  ate  for  life. 

As  to  whether  the  words,  "  heirs  male  of  the  body 
"  of  A»"  operating  as  words  of  purchafc,  v/ould  have 
the  fame  effed,  and  take  in  all  the  iffue  male  of  A.  as 
cffeftually,  as  if  they  operated  as  words  of  limitation, 
he  admitted,  upon  the  authority  of  Co*  Lit.  26  b,  and  Vide  Ti't.  3^. 
the  cafe  of  Southcote  T.  Stoxuell,  1  Mod,  226.  237.  and  ^*  ^+'  ^'  ^^' 
Freeman  s  Reports  216.  225.,  that  when  an  eflate  once 
vefts  in  an  heir  male  of  the  body  of  A.  by  purchafe, 
that  any  other  heir  male  of  the  body  of  A.  may  take 
by  defcent ;  and  the  reafon  feemed  to  be,  becaufe  it  is 
quq/i  an  eflate  tail  from  A, ;  and  the  will  of  the  donor 
gave  it  a  defcendible  quality,  after  it  is  once  vefled,  as 
to  all  the  lineal  male  defcendants  from  A.,  as  well  as 
to  all  the  lineal  male  defcendants  of  the  firfl  purchafer. 
But  flill  it  would  not  have  the  fame  confequence,  as  if 
they  a£led  as  words  of  limitation  :  for,  fuppofe  A.  had 
a  fon  who  died  in  his  father's  lifetime,  leaving  daugh-* 
ters,  and  A.  had  other  fons,  they  could  never  take  at 
all,  for  thefecond  brother  could  not  take  becaufe  he 
was  not  complet«  heir  j  whereas,  if  it  was  an  eflate 
tail,  it  would  defcend  upon  the  fecond  fon,  and  take 
in  all  the  defcendants :  and  it  was  impofTible  to  make 
it  equivalent  to  a  limitation  to  the  firfl  and  every  other 
fon,  without  violating  and  confounding  the  legal  ope- 
ration of  words,  and  producing  confcquences  not  war- 
sauted  by  the  will ;  for,  upon  a  limitation  to  the  firft 

and 
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and  every  other  fon,  the  remainders  would  vefl  th^ 
inflant  the  fons  were  born ;  and,  when  a  fon  was  of 
age,  he  might  by  a  fine  bar  all  his  iffue :  but,  where 
the  limitation  was  "  to  the  heir  male  of  the  body  of 
"  ^.,"  no  eflate  vefted  till  A.  died  ;  and,  if  there  were 
no  truflees  to  preferve,  ^c.  A.  might  bar  the  remain- 
ders at  any  time  after  the  fons  were  born,  as  well  as 
before :  and  a  fine  levied  by  his  eldefl  fon  would  not 
bar  his  iffue,  if  he  died  before  the  father,  becaufe 
the  iffue  would  take  by  purchafe,  and  not  from  his 
father, 

3dly,  Which  intention  ought  to  take  place  ?  If  the 
teflator  had  put  the  iffue  and  remainder-men  into  the 
power  of  G.  Grezu,  it  was  not  to  be  prefumed  he  would 
defeat  them.  If  he  had  given  contingent  remainders 
to  the  iHue,  and  they  were  to  take  by  purchafe,  he 
might  defeat  the  iffue  before  they  were  born.  If  eflate 
tail, — a  chance  ;  if  confined  to  one  iffue  only,  the  reft 
had  no  chance  ;  better  to  have  a  chance  of  fomething ; 
the  remainder  was  of  no  eflimation  after  eflate  tail, 
vefled  or  contingent,  qiidcunqiie  viJ,  But  fuppofe  the 
queflion  afked, — "  You  meant  a  flrick  fettlement,  with 
**  truflees  to  preferve  contingent  remainders  ;  but  the 
''  words  will  not  warrant  the  expounding  the  will  in 
*'  that  manner.  G.  Greza  mufl  either  take  an  eflate  tail| 
*'  which  will  let  in  all  his  iffue  male,  but  with  a  power 
*'  of  defeating  them  and  George  Dsdfo?2,  or  an  eflate 
"  for  life,  which  will  let  in  G.  Dodfoti,  in  exclufion  of 
**  the  fons  of  G.  Greiv  ?  His  anfv/er  mufl  have  been  j 
"  I  do  not  intend  G.  Dodfon  any  things  whilfl  there  i» 
**  iffue  male  of  George  Grcw^\ 
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It  was  certainly  the  intention  of  the  tellator,  that 
G»  Grew^^  fons  fhould  take  in  fucceflion,  which  tliey 
could  not  do,  if  he  was  only  tenant  for  hfe.  He, 
therefore,  took  an  cftate  tail.  The  other  Judges  con.- 
ciirred;  and  judgment  was  given  accordingly. 

§  60.  The  Court  of  Chancery  has  deviated   from   Where  a 

the  rule  in  Shelley^  cafe  in  fome  cafes,  where  the  tef-   ^^^^^  ^^^  a 

tator  has  direded  a  fettlement  to  be  made,  and  the   9.°"^^^?"'-'^ 

direcled, 

court  has  been  called  upon  to  give  directions  refpedU 
ing  fuch  fettlement,  and  fo  far  has  departed  from  that 
which  would  be  the  legal  operation  of  the  words  li- 
miting the  truft,  if  reduced  to  a  common  law  convey- 
ance, as  to  conftrue  the  words  *'  heirs  of  the  bodv," 
although  preceded  by  a  limitation  for  life,  as  words  of 
pUrchafe,  and  not  of  limitation.  But  this  has  been 
done  only  in  cafes,  wherein  it  appeared  from  fome 
claufe  or  circumflance,  effentially  repugnant  to  the 
niature  of  an  eftate  tail,  that  the  dcvifor  could  only  in- 
tend to  give  the  firft  devifee  an  eftate  for  life  ;  and  that 
he  ufed  the  words,  "  heirs  of  the  body^^  for  the  pur- 
pofc  of  defcribing  the  perfons,  to  whom  he  meant  to 
give  the  eftate,  after  the  death  of  the  firfl  devifee. 

§  6i.  The  Countefs  o^  Sheppey  devifed  her  real  and   Leonard  v. 
pcrfonal  cftate  to  truflees  and  their  heirs,  for  payment   g'i^ 
of  debts  and  legacies  ;  and  afterwards  to  fettle  the  re-   2  Vern.  526. 
mainder,  and  what  fliould  remain  unfold,   a  moiety  to 
her  fon  Henry  and  the  heirs  of  his  body  by  a  fecond  wife, 
and,  in  default  of  fuch  iflue,  to  her  fon  Francis  and 
the  heirs  of  his  body  ;  the  other  moiety  to  her  fon  Fran' 
cis  and  the  heirs  of  his  body,  with  remainders  over,  tak- 
ing fpecial  care  in  fuch  fettlement,  that  it  Ihould  never  be 
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in  the  power  of  either  of  her  faid  fons,  to  dock  the 
intails  of  either  of  the  faid  moieties  given  to  them  as 
aforefaid,  during-  their  or  either  of  their  hfe  or  lives. 
The  queftion  was,  whether  Francis  and  Henry  were 
entitled  to  have  an  eftate  tail  eonveyed  to  them,  of 
only  an  eilate  for  life. 

Lord  Cowper  decreed,  that  the  fons  muft  be  made 
only  tenants  for  life,  and  fhould  not  have  an  eftate  tail' 
conveyed  to  them  ;  but  their  eftate  for  life   fhould  be 
without  impeachment  of  wafle.   ,  And,  firft,  becaufe 
here,  an  eftate  was  not  executed,  but  only  executory ; 
and,  therefore,  the  intent  and  meaning  of  the  teftatrix 
was  to  be  purfued.     She  had  declared  her  mind  to  be^ 
that  her  fons  iliould  not  have  it  in  their  power  to  bar 
their  children,  which  they  would  have,  if  an  eftate  tail 
was  to  be  conveyed  to  them  ;  and  took  it  to  be  as  ftrong 
in  the  cafe  of  an  executory  devife  for  the  bendit  of  the 
iflue,  as  if  the  like  pfoYifion  had  been  contained'  in 
marriage  articles. 

Stamfofd  S  ^^'  S^^  John  Mayjiai'd  dcvifed  eetiain  eftates  \Cy 

(Earl  of)  truftees,  and  their  heirs  i-  then  followed  this  claufe. — - 

V.  Hobart, 

3  Bro.  Pari.  "  My  Will  is,  that  my  faid  truftees  and  their  heirs  con»- 
"  vey  the  faid  manors  of  Clifton  znd  Mardmcad  to  the 
'-*  ufe  of,  or  in  trull  for  Sir  Henry  Hobatt  and  Eliza"' 
*•  beth  his  wife,  for  their  lives,  and  the  h"fe  of  the 
**  longer  liver  of  them  5  the  remainder  to  the  firft  fon 
*®  of  the  faid  Elizabethy  for  99  years,  if  he  ftiall  fa 
*'  long  live ;  the  remainder  to  the  heirs  male  of  the 
"  body  of  fuch  firft  fon;  tlie  remainder  to  all  and' 
^'' .tvtvy  thifi  fQn=  of  the  faid  Eliizabeth  for  99  years,- 

«  ii^' 
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*^  if  every  fuch  fon  refpe£tively  fhall  fo  long  live;  the 
*=  remiiinder  to  the  heirs  male  of  every  of  them,  to  take 
*'  not  jointly,  but  fucceilively,  the  one  after  the  other, 
^'  according  to  the  births  of  each  of  them  ;  the  fons 
"  to  take  the  term  of  99  years  with  immediate  remain* 
"  ders  to  their  faid  heirs  males  ;  the  t-emainder  thereof 
"  to  Mary  Maynard,"'  ^c.  Sir  John  Hobart,  the 
bniy  fon  of  Sir  H.  and  Lady  Hehart,  exhibited  his 
bill  againfl  the  truftces,  praying  that  they  might  con- 
vey the  eflates  according  to  the  v.ill,  which  was  de- 
fcreed  J  and  a  conveyance  was  fettled  by  the  Mafterj 
whereby  the  eftate  was  mentioned  to  be  conveyed  to 
Thcmas  Carter  and  "Charles  Cldyioh,  and  their  heirs, 
habendum  to  then!  and  their  heirs ;  io  the  fever al  itfes^ 
intents,  and  purpofes  in  the  faid  will  and  ad  of  parlia- 
7Kent  limited,  cxprejfed,  and  declared  ;  and  to  and  for  no 
ether  ife,  intent,  and  pitrpofe  whatfoeve'r* 

To  the  Mailer's  report  of  this  draft  the  plalntilT  ex- 
cepted :  for  that  the  premifes  ought  at  lead  to  be  li-^ 
mited  to  the  ufe  of  the  faid  Carter  and  Clayton  and  their 
heirs,  and  only  in  triiji  for  fuch  perfon  and  perfons, 
and  fuch  eftate  and  eftates,  as  were  in  and  by  the  faid 
will  limited,  whereby  the  legal  eftate  might  be  vefted 
in  the  faid  trviftees,  for  the  better  prefervation  of  the 
contingent  limitations ;  which  otherwife,  as  the  draft 
was  prepared,  were  liable  to  be  deftroyed,  and  the 
teftator's  intention  plainly  to  be  defeated. 

The  matter  of  this  exception  came  on  to  be  heard 
before  the  Lord  Chancellor,  on  the  19th  oi  December 
17095  when  his  Lordftiip  declared,  **  That  in  mat* 

B  b  2  '*  ters 
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"  ters  executory,  as  in  cafe  of  articles,  or  a  \vill  di- 
"  renting  a  conveyance,  where  the  words  of  the  arti- 
"  cles  or  will  were  improper,  that  court  would  not 
*'  dired  a  conveyance,  according  to  ftich  improper  or 
''  informal  expreflionsin  the  articles  or  will,  but  would 
"  order  the  conveyance  or  fettlcment  to  Tdc  made  in  a 
*'  proper  and  legal  manner,  fo  as  might  beft  anfwer 
"  the  intention  of  the  parties  :  and,  in  this   cafe,  his 
**  Lordfliip  conceived  the  true  intent  and  meaning  of 
"  the  will  to  be,  that  the  ejlates  JJyould  he  feoured,  as 
"  far  as  the  rules  of  law  would  admit,  tatbe  ijfue male 
"  of  the  refpeclive  devifees^  before  the  crofs-renia'mders 
*'■  fhmdd  take  place  ;  and  that  it  was  defigned  to  be  as 
"  fb-ift  a  fettlement  as  poflrble  by  law.'*     His  Lord- 
Ihip,.  therefore,  decreed,  that  in  the  fard  conveyance, 
where  any  part  of  the  eflate  was  limited  in  ufe  to  the 
plaintiff  for  99  years,  if  he  flwuld  fo  long  live,  there 
JJjouId  be  a  limitation  over  to  triijlccs  and  their  heirs^ 
during  his  life,  to  preferve  the  contingent  vfcs  in  remain' 
der  ;  and  then  to  the  tiril  and  other  fons  of  the  plain- 
tiff in  tail  male  fucceflively  :  and,  where  any  part  was 
limited  to  the  defendant  the  Countefs  of  Stamford  for 
life,  and  then  to  the  Earl  for  99  years  if  he  Ihould  fo 
long  live,  that  there  fhould  alfo  be  a  limitation  over 
to  trufl-ees  and  their  heirs,  during  the  lives  of  the  faid 
Earl  and  Countefs,  and  the  furvivor  of  them,  to  pre- 
ferve the  contingent  ufes  In  remainder ;  and  then  to 
the  firfl  and  every  other  fon  of  the  Countefs  of  Stam-^ 
ford,  and  the  heirs  male  of  the  body  of  fuch  firfl  and 
every  other  fon  j  and  then  to  the  right  heirs  of  Sir 
John  Mapuird, 

From 


Title  XXXVIII.     Di^ifi.     C/j.  xW.  §  6^,  64.  373 

From  th!s  decree,  the  defendants,  the  Earl  and 
Countefs  of  Stamford,  appealed  to  the  Houfe  of  Lords  ; 
by  whom  it  was  affirmed,  and  the  appeal  difmiffed. 

§  63.  In  the  cafe  of  Papillon  v.  Vokn,  the  fum  of  Ante, 
10,000/.  was  devifed  to  truftees,  to  be  laid  out  in  a 
purchafe  of  lands,  to  be  fettled  in  the  fame  manner  as 
land,    which  the  teftator  devifed  by  the  fame  will ; 
that  is  to  fay,  to  B.  for  life,  without  impeachment  of 
wafte,  and,  from  and  after  the  determination  of  that 
eftate,  to  truftees  and  their  heirs  during  the  life  of  B., 
to  preferve  contingent  remainders  ;  remainder  to  the 
heirs  of  the  body  of  B.,  with  remainder  over,  with  a 
power  to  B.  to  fettle  a  jointure.     And  it  has  been 
Hated  that,  as  to  the  lands  devifed.  Lord  King  held 
that  B.  took  an  eflate  tail.     But,  as  to  the  other  point, 
he  declared  the  court  had  a  power  over  the  money, 
direded  by  the  will  to  be  inverted  in  land ;  that  the 
diverfity  was,  where  the  will  pafles  a  legal  eflate,  and 
where  it  is  only  executory,  and  the  party  mult  come  to 
this  court  in  order  to  have   the  benefit  of  the  will : 
that,  in  the  latter  cafe,  the  intention  fhould  take  place, 
and  not  the  rules  of  law;  fo  that,  as  to  the  lands  to 
be  purchafed,  they  fhould  not  be  limited  to  B.  for  life, 
with  power,  i^c.  remainder  to  the  heirs  of  his  body, 
but  to  B,  for  life,  with  power,  life,  remainder  to  truf- 
tees  during  his  life  to  preferve  contingent  remainders  ; 
remainder  to  his  firfl  and  every  other  fon  in  tail  male, 
remainder  over^  Iffc. 

§  64.  Joft'ph  Ajh.tQn.i  by   his   will,  gave    1200/.  in    AHiton  v. 
money,  and  6000/.  Soulb  Sea  annuities,  in  trull  as    Collca'Tur 

B  b  3  foon    V.  J.  402. 
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foon  as  conveniently  might  be  after  his  death  to  fell  thq 
fame,  and  lay  out  the  money  in  u  purchafe  of  lands  of 
inheritance,  to  be  conveyed  to  George  Jofeph  Ajhton 
for  life,  and,  after  lojs  death,  to  the  ijfue  of  bis  body, 
lawfully  begotten  ,  and  for  want  of  fuch  iffue,  to  Henry 
Ajhton  in  fee.  George  Jofcpb  Ajhton  brought  his  bill 
for  a  performance  of  this  truft ;  and  at  the  hearing  of 
the  caufe,  one  queftion  was,  \yhat  eftate  the  plaintiff 
ought  to  take  in  the  lands  to  be  purchafed,  whether 
for  life  only,  or  in  tail  ?  it  being  infilled  on  his  part, 
that,  had  this  been  a  devife  of  the  lands,  he  woul4 
clearly  have  been  tenant  in  tail,  and  the  truft  ought  to 
receive  the  fame  con[liu6Lion.  But  the  court  held  he 
ought  to  be  made  izmxiifor  life  only  of  the  lands  to  be 
purchafed,  and  decreed,  that  they  fliould  be  conveyed 
tp  the  plaintiff  for  life,  with  remainder  to  trullces  to 
preferve  contingent  remainders  ;  \yith  veniainder  to  his 
firfl:  and  other  fons  in  tail  general ;  with  remainder  to 
his  daughters  in  tail  as  tenants  in  common,  and  not  as; 
joint  tenants,  v.^ith  crofs-remainders  between  them ; 
remainder  in  fee  to  the  defendant  Robert  Ajhton, 

Glenorchy^f  §  65.  Sir  Thomas  Perjhall  dQ\ikd  all  his  real  eflate 
Forret1%  *^  truftces,  upon  truft  to  convey  the  fame  to  the  ufe 
CoUeft.Jur.  of  his  Niece -^r^Z*^//^  (who  aftervvards  became  Lady 
Ckiiorchy^  for  life,  without  impeachment  of  wafle, 
voluntary  wafte  in  houfes  excepted,  remainder  after  her 
death  to  her  hufband  for  life,  remainder  to  the  iffue 
of  her  body,  with  feveral  remainders  over. 

This  cafe  came  on  firft  before  Lord  Kitig  who  took 
time  to  advifej  and  to  have  the  opinion  of  the  Judges, 

It 
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It  afterwards  came  on  befoi-e  Lord  Talbot,  who,  after 
long  argument  and  deliberate  confideration,  held,  that 
Lady  Glenonhy  was  entitled  only  to  an  eflate  for  life, 
with  remainder  to  her  hu/band  for  life,  remainder  to 
truflees  to  preferve  contingent  remainders,  remainder 
to  her  firft  and  other  fons  in  tail,  remainder  to  her 
daughters  in  tail ;  and  decreed  a  fettlement  accord- 


5  66.  Abraham  Meure  devifed  all  his  lands  to  truf-  Meure  v. 
i^Qs  and  their  heirs,  in  truft  to  fell  the  fame,  and,  ^  A'tL'26?. 
lyith  the  money  arifing  by  the  fale,  to  purchafe  other 
freehold  lands  or  long  annuities,  or  flock,  and  then  in 
truft  to  permit  the  plaintiff  and  his  ailigns  to  receive 
the  intereft  and  profits  thereof  during  his  life,  and, 
after  his  deccafe,  then  in  trijH  for  the  ufe  of  the  iflue 
of  the  body  of  the  plaintiff  lawfully  begotten  ;  and, 
in  default  of  fuch  iffue,  the  teftator  devifed  the  prin- 
cipal and  intereil  arifing  by  fale  of  his  faid  eftate  to 
another. 

The  IvIaHer  of  the  Rolls  (Sir  Jcfeph  Jekyll)  faid,— 
The  principal  queftion  was,  whether  an  eflate  tail  wa5 
to  be  limited  to  the  plaintiff,  or  an  eftate  for  Jifc  only  ? 
I  le  obferved,  that  the  cafe  of  Gknorchy  v.  Bofville  W48 
jn  point,  and  he  fliould  decree  accordingly. 

S  Gy,  In  the  cafe  of  Aujlcn  v.  Taylor,  Lord  Keeper   Ante, 
faid  it  had  been  argued  that  the  devife  created  an  exe- 
cutory tvuft-,    but   that  thefe  words   had   no   certain   Amb.  377 . 
fignification.     In  Papilhn  v.  Voice,  Lord  King  called 
^at  j^n  executory  truit,  where  the  party  v/as  obliged 

B  b  4  io 
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to  come  to  this  court,  for  an  execution  of  the  truft. 
But  it  was  the  fame  in  every  cafe  of  a  truft  ;  a|id  the 
determination  muft  be  the  fame  in  all  cafes,  that  is, 
according  to  the  intent.  Papillon  v.  Voice  was  a  found 
determination.  In  the  cafe  of  marriage,  when  there 
were  only  heads  of  fcttlement,  which  tjie  truilees  were 
tq  make,  the  court  could  not  decree  otherwife  than  an 
eflate  for  life  in  the  firfl  taker,  with  contingent  ro 
mainders.  An  eflate  tail  in  the  firfl  taker  would  be  no 
fettlement  at  all.  So  in  Leonard  v„  Earl  of  Stiffen,  the 
diilinclion  feemed  to  be,  where  the  teflator  had  di- 
rected the  trufls,  and  where  fomething  was  left  and 
referred  to  the  truflees  to  be  done,  as  in  Lord  Glenorchy 
y.  Bofviile.  He  was  of  opinion,  that  in  the  cafe  of 
imperfecL  trufls  only,  the  court  could  make  a  different 
conflruftion  from  a  legal  limitation.  In  the  prefent 
cafe  there  was  no  reference  to  the  truflees ;  without 
that  ingredient  he  djd  not  find  any  cafe,  where  the 
court  had  given  a  different  meaning  from  what  a  court 
of  law  would  on  a  legal  limitation.  Nothing  was  left  to 
the  truflees  to  be  done,  but  to  buy  the  land  ;  the  teflator 
had  declared  the  uf^-?  of  the  land  when  purchafed. 
Kis  Lordfliip  did  not  believe  the  teflator  intended  the 
truflees  fhould  make  a  conveyance.  It  was  faid,  if 
|;]ie  words  in  the  former  iiniitation  had  been  again  re- 
peated, it  would  have  been  the  very  cafe  of  Papillon  v- 
Voice  ;  but  he  thought  otherwife.  There  vv^as  a  direc- 
tion in  that  cafe  to  the  truflees  to  convey  and  fettle  ; 
but  there  was  no  direction  here.  The  true  guide  was 
this :  where  the  affiflance  of  truflees,  which  was  ulti- 
mately the  affh'lance  of  this  court,  was  prayed  in  aid 
to  complete  a  limitation,  in  that  cafe  the  limitation  ia 

the 
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the  will  not  being  complete,  it  was  a  fufficlent  decla« 
ration  of  the  teftator's  intention,  that  the  court  fliould 
model  the  limitations ;  but,  where  the  trufts  and  limi- 
tations were  exprefsly  declared,  the  court  had  no 
authority  to  interfere,  and  make  them  different  from 
what  they  would  be  at  law.* 

§  6?.  Thomas  IVhite  g2Ne.  all  his  perfonal  eflate  to   White  v. 

•     1      J  1-       Carter, 

truflees,  upon  trull  to  lay  out  the  fame  m  land,  to  be  Aoib.^ja, 
fettled  and  alTured  as  counfel  fhould  advife,  unto  and 
upon  the  faid  truftees  and  their  heirs — "  Upon  trufl 
**  to  and  for  the  ufe  of  the  plaintiff  and  the  heirs  male 
*•  of  his  body,  to  take  in  fucceflion  and  priority  of 
"  birth  ;  and,  for  default  of  fuch  ilTue  male,  thea 
•"  upon  further  truft,  and  to  and  for  the  ufe  of  his 
*'  niece  Ann  Robert/on.'"  in  the  fame  manner.  Upon 
a  bill  for  performance  of  the  trufls,  the  queflion  was, 
whether  the  lands  to  be  purchafed  fliould  be  fettled  on 
the  plaintiff  as  tenant  in  tail,  or  in  (Iricl  fettlement 
upon  him  for  life,  with  remainder  to  his  firfl  and  other 
fons  in  tail  male  ? — Lord  Northington,  upon  the  hear- 
ing, directed  the  fettlement  to  be  made  on  the  plaintiff 
for  life,  with  limitations  to  his  firft  and  other  fons  in 
tail  male.  The  caufe  was  re-heard  before  Lord  Cani' 
cicn,  who  was  clearly  of  opinion  to  affirm  the  decree ; 
and  took  a  diilindlion  between  the  cafe,  where  a  tef- 
tator  has  given  complete  directions  for  fettling  his 
eftate,  with  perfed  limitations,  and  where  his  direc- 
tions are  incomplete,  and  are  rather  minutes  or  inflruc- 


*   Air.  Amller  has  obfervcd   that  the   above   opinion  was  very 
fllffatlsfadory  to  the  bar  in  general. 
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tions,  and  cannot  be  performed  in  the  v/ords  of  the 
will.  In  the  former  cafe  the  legal  expreffion  fhall  have 
the  legal  eife6l,  though  perhaps  contrary  to  his  inten* 
tion ;  as  in  Garth  v.  Baldiuin.  In  the  latter  cafe,  the 
court  will  confider  the  intention,  and  dired  the  con» 
veyance  according  to  it.  Here  the  intention  was  very 
plain ;  he  direfts  the  fettlement  to  be  made  by  advice 
of  counfel,  and  in  fucceflion,  and  priority.  He  meant 
fomething  different  from  an  eftate  tail-,  when  he  wanted 
the  afliftance  of  counfel ;  and  though  the  words,  "  in 
"  fucceffion  and  priority,"  might  have  effedt  in  cafe 
the  plaintiff  took  an  ellate  tail,  yet  they  were  meant  to 
give  an  inierefl  to  the  fons  after  the  death  of  the 
plaintiff:  the  latter  claufe  put  it  out  of  doubt ;  he  there 
explained  his  meaning,  by  making  ufe  of  the  words, 
*'  fons  and  ilfue," 


Where  the 
Jl dates  are 
of  different 
Natures. 


§  69.  Where  the  edate,  devifed  to  the  anceflor,  h 
pierely  an  equitable  or  trufl  eflate,  and  that  to  his 
heirs,  or  the  heirs  of  his  body,  carries  the  legal  eftate, 
they  will  not  incorporate  into  an  eflate  of  inheritance 
in  the  anceilor ;  as  would  have  been  the  cafe,  if  both 
had  been  of  one  quality,  that  is,  botl)  legal,  or  both 
equitable. 


X-f^.  Say  and         §  70*  Mrs,  Ellis  devifed  her  eftates  to  truftees  an4 
Scle  V.Jones,    ^j^^j^.  j^eirs ;    upon  truft   to  pay  debts,  legacies,  and 

5  Bro.  Pari.  '^  *-^ 

Ca.  113.  annuities,  and  to  pay  the  refidue  to  the  proper  hand 

362.'"       '       of  her  daughter  CdT/V  i^fV/i/zt-j    (who  was  then  married) 

for  and  during  the  term  of  her  natural  life.   And,  frorn 

and  after  her  deceafe,  the  faid  truftees  Ihould  fland  and 

be  feifed  of  a^d  in  all  the  faid  manors,  l^c.  to  the  ufe  and 

behoof 
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l^ehoof  of  the  heirs  of  her  faid  daughter  Cecil  Fiemiesy 
feverally  and  fucceffively,  as  they  ftiould  happen  to  be  in 
priority  of  birth  and  feniorlty  of  age,  and  to  the  heirs 
of  their  feveral  and  refpeftiye  bodies  in  tail  general ; 
^nd  the  queition  was,  whether  Cecil  Fiennes  had  an 
eftate  tail,  or  on|y  an  eftate  for  life. 

Lord  King  was  of  opinion  that,  by  the  words  of  Tit.  12.  c.  i. 
|.he  will,  the  ufe  was  executed  in  the  truftees  and  their 
heirs,  during  the  life  of  Cecil  Fioincs  ;  and  (lie  had 
only  a  trufl  in  the  furplus  of  the  rents  and  profits. 
But  by  the  fubfeqyent  words,  vj-z,  "  that  the  truffees 
iliould  fland  feifed  to  the  ufe  of  the  heirs  of  the  body 
of  Cecil  Fiennes,"  ^c.  the  lafe  was  executed  in  tlic 
perfons  intiiled  to  take  by  virtue  thereof ;  and  there- 
fore, there  being  only  a  trufl  eftate  in  the  anceftor, 
and  an  ufe  executed  in  the  heirs  of  her  body,  thofe 
different  interefts  could  not  unife,  fo  as  to  create  an 
eflate  tail  by  operation  of  law  in  the  anqeftor.  And, 
upon  an  appeal  to  the  Hpufe  of  Lords,  the  decree  \vas 
9.ffirmed, 

§7r.    Lands  were  devifed  to  truflees,  upon  trufl   shaplandr. 
that   they  fhould  every  year,    after  dedu^linor  rates,    ^'!V^''' 

I      '  ■  ■'  °  '1  Bro.  Rep^ 

taxes,  Esfr.  pay  fuch  clear  fum  as   fhould  remain  to   75. 
j4,  B.  during  his   natural  life,  and  after  his  deceafe  to 
the  ufe  and  behoof  of  the  heirs  male  of  the  faid  A,  B. 
lawfully  begotten,  as   they  fhould  be   in   priority  of 
birth,  and  in   default  of  fuch   ilTue  remainder  over. 
Lord  Thurlow  was  of  opinion  that  A.  B,  had  only  an    xit.  12,  e.  x» 
equitable  eflate  for  life;  and,  the   fubfequent   eftate    ^•^7- 
being  executed,  he  had  a  legal  remainder  in  tail,  which 
(<3  COUI4 
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could  not  unite ;  and  therefore  the  devifee  had  only  an 
eilate  for  life. 

Tit.  12.  c.  I.  §  72.  In  the  cafe  of  Silvejler  v.  Wilfon^  which  has 
been  flated  in  a  preceding  title,  where  a  perfon  devifed 
lands  to  truftees  and  their  heirs,  upon  trufl  to  take 
and  receive  the  rents,  iflues,  and  profits  thereof,  and 
to  apply  the  fame  for  the  fubfiftence  and  maintenance 
of  his  fon  during  his  life,  and  immediately  from  and 
after  the  deceafe  of  his  fon,  then  the  teftator  gave  and 
devifed  the  faid  premifes  unto  the  heirs  of  the  body  of 
his  faid  fon.  It  was  held  that  as  the  eftate  devifed  to 
the  fon  for  his  life  was  merely  an  equitable  one,  and 
the  remainder  to  the  heirs  of  the  body  of  the  fon  was 
a  legal  one,  the  fon  only  took  an  eflate  for  life, 

CafeofPei-rm        §  J ;^,  Thus  ftood  the  do£lrine  refpecling  the  appli^ 
",  ?'^^'*  cation  of  the  rule  in  ShfUev's  cafe,  in  the  conflrudion 

Vol.  I.  28J.  of  wills ;  when  the  cafe  of  Perrin  v.  B/ake  arofe  upon 
a  devife  made  in  the  following  words — "  And  fhoul4 
"  my  wife  be  cnfient  with  child  at  any  time  hereafter, 
"  and  it  be  a  female,  I  give  and  bequeath  unto  her 
"  tb,e  fum  of  2000/.  current  rnoney  of  this  ifland,  and 
"  to  be  paid  her  \vhep  flie  attains  the  age  of  twenty- 
*•  one  years,  or  day  of  marriage,  which  fhall  firft 
*•■  happen ;  and  to  be  generally  educated  and  main- 
^«  tajned  cut  of  my  eflate,  till  her  portion  becomes 
^'  payable,  vrithout  imy  deduclion  of  the  fame  or  any 
*'  part  thereof.  And,  if  it  be  a  male,  I  give  and  be- 
«  queath  niy  eflate  both  real  and  perfonal,  equally  to 
«-'  be  divided  between  the  faid  infant  and  my  fon  Jop/i, 
'«  WUiiahis,  when   the  faid  infant  fn-ill   attain  the  age 

of 
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•*  of    twenty-one.      lierriy    and   It   is  my  intent   and 
"  meaning,  that  none  of  my  children  fhould  fell  and 
"  difpofe  of  my  eflate  for  longer  time   than  his  life : 
"  and  to  that  intent  I  give,  devife,  and  bequeath,  all  the 
"  reft  and  refidue  of  my  eftate  io  my  Jon  John  WilUaimy 
"  and  the  /aid  infant,  for  and  during  the  term  of  their 
"  natural  lives,    the   remainder   to   my  brother-in-law 
"  Jfaac  Gale  and  his  heirs,  for  and  during  the  natural 
"  lives  of  my  faid  fons  John  Williams   and  the  /aid 
*'  infant ;    the  remainder  to  the  heirs  of  the  bodies  of 
'*  my  faid  fons    John  Williams    and  the  faid  infant y 
"  lawfully  begotten,    or  to   he  begotten;    the    remain- 
*'  der   to   my   daughters,    for   and    during  the  term 
*'  of  their  natural  lives,  equally  to  be  divided  between 
"  them,    the  remainder  to   my   faid   brother-in-law, 
*'  Jfaac  Gale  and  his  heirs,  during  the  natural  lives  of 
*'  my  faid   daughters  refpedively ;  the  remainder  to 
"  the  heirs  of  the  bodies  of  my  faid  daughters,  equally 
"  to  be  divided  between  them." 

The  teftator  died,  leaving  the  faid  John  Wiliams,  \m 
only  fon  and  heir,  and  three  daughters.  The  teftator's 
wife  was  not  enfient  at  his  death  ;  and  Ifaac  Gale,  the 
devifee  in  truft  in  the  will,  died  before  the  teftator. 

This  cafe  was  argued  in  the  Court  of  King's  Bench 
in  Eafler  Term  9  Geo.  3.  and  in  the  Trinity  Term  fol- 
lowing, and  in  Hilary  Term  10  Geo.  3.  the  Judge.'? 
delivered  their  opinions y^n'j///^. 

Mr.  Juftice  ^Yilles  Taid  there  were  two  queftlons— 
I  ft.  What  appeared  to  be  the  intention  of  the  teftator? 
ad.  Was  that  agreeable  to  the  rules  of  law  r    The  in- 

tcnrion 
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tention  was  apparent  from  the  introduftory  claufe 
which  governed  the  whole  will.  The  devife  to  Jfaac 
Gale  was  a  farther  proof  of  the  intent  j  from  every 
part  of  the  will  it  appeared  that  Gale  was  meant  as  a 
triiflee  to  preferve  contingent  remainders;  After  the 
devife  to  Gale  he  gives  it  to  the  heirs  of  the  body  of 
his  fon.  If  he  could  give  an  eitate  for  life  to  one,  and 
the  inheritance  to  the  heirs  of  tKe  body  of  the  firft 
devifee,  and  if  his  ihtention  appeared  to  be  fo,  he 
fhould  think  that  that  intention  rrluft  control  the  legal 
fenfe  of  the  words,  heir§  of  the  body.  The  rule  con- 
tended for  which  was  in  S/jcIIey*s  cafej  was  pronounced 
by  Lord  Coke  upon  a  deed,  and  in  argument  j  and 
though  he  Ihould  be  for  adhering  to  it  in  every  cafe 
literally  within  it,  yet  it  muft  not  be  extended  an  inch,' 
The  maxim  itfelf  grew  with  feudal  policy,  and  the 
reafo'ias  of  it  were  antiquated.  The  logicians  fay, 
cejfante  caufd^  cejfdi  cffedus,  and  furely  the  lawj'er  may 
fay — I  will  confine  an  old  rule  within  its  exad  boiindsj 
and  extend  it  as  little  as  pofTible.  Having  then  ftated 
many  of  the  preceding  cafes  he  cbncfuded  that  the 
intention  of  the  teftator  muft  prevail,  which  being  to 
give  an  eftate  for  life  only  to  John  Williamt^  in  his 
Opinion  he  took  fuch  an  eftate  only, 

Mr.  Juftiee  Ajlon  faid  they  were  now  examining  a 
teftatcr's  will,  and  deciding  upon  the  devifes  in  thst 
will.  The  firft  and  fundamental  rule  of  law  in  point 
was,  that  the  intention  of  the  teftator  was  to  be  col- 
lected and  allowed  though  not  expreifed  in  any  Ifegal 
language.  The  intention  was  clearly  to  give  an  eftate 
for  life,  and  where  the  intention  is  clear  it  fliould  gb- 
t€«i*    But  it  was  objea:ed,  firft,  that  in  Shelley's  cafe 
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it  is  laid  dov/n — That  if  the  anceflor  takes  for  life, 
and  in  the  fame  inft rument  an  inheritance  be  limited  to 
the  heirs  of  his  body,  the  firfl  takes  the  eflate  tail. 
Secondly,  That  the  tcftator  had  made  fuch  a  devife  in 
the  very  words  in  this  cafe;  that  no  words  of  limitation 
were  fuperadded  to  the  words  devifing  the  inheritance  :- 
That  the  devife  w^as  of  a  legal  eflate,  not  of  a  truflj 
and  therefore  that  the  legal  fenfe  of  the  words  would 
fupervene  the  intention,  howevef  plainly  expreffed* 
As  to  the  firft  he  admitted  the  rule  in  S/jelky^s  cafe  to 
be  law,  but  he  denied  the  confequence,  that  it  was  an 
invariable  rule  to  be  applied  on  every  devife.  It  was 
an  old  rule  of  feudal  policy,  the  reafon  of  which  was 
long  fmce  antiquated,  and  therefore  it  mud  not  be 
extended  one  jot. 

The  wbrd  beirs  was  a  term  of  art,  it  was  neCeiTary  to 

be  ufed  in  a  deed  but  not  in  a  will.     So  in  the  cafe  of 

eflates  tail ;  in  a  deed  they  mufl  be  Created  by  ufmg 

in'ords   of  procreation,    as,  heirs   of  the   body.     But 

pro/if  femin'i^  ilTue  or   children  would    do  in   a  will  j 

from  whence  it  followed  that  a  teflator  need  not  ufe 

terms  of  art.     The  argument  now  was,  fince  he  had 

ufed  them,  they  muft  have  their  due  infnience.     But  it 

was  no  cbnclufive  argument ;  when  the  law  permitted 

an   intention   to  be  freely  communicated,   no  reafon 

could  be  given  why  terms   of  art  Hiould   not  be   got 

over.     Sir  Jofeph  Jekyll  in  Papilbn  v.  Voyce  faid,  the 

intention  if  lawful  fhall  govern.     Lord  Talbot  obferved 

in  Glenorcby  v.  Bofville, — The   rule  of  law  is  not   fo 

ftrid,  as  to  controul  the  intent.     In  Sayer  v.  Majier- 

man    Lord   CommilTionf^r    Wilks   obferved    that    the 

intention 
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intention  fliould  always  govern ;  and  that  cafe  was 
determined  on  the  non-appearance  of  intent.  Lord 
Keeper  Henley  concurred  in  this  opinion,  obferving 
that  fuch  was  not  an  arbitrary  opinion,  but  confonant 
to  juftice  and  reafon  ;  that  if  the  intent  appeared,  the 
teflator  need  not  be  tied  down  to  legal  conftrudion. 
As  to  fuperaddcd  words  of  limitation,  upon  the  words 
devifmg  the  inheritance,  whether  fmgular  or  plural, 
they  were  immaterial,  the  true  ground  of  enquiry 
being  the  intention. 

The  next  argument  was,  that  it  was  not  a  trufl:,  but 
a  leoral  devife.  He  faw  no  ^[rounds  for  the  diftinclion 
between  trufi:«5  and  legal  eftates,  nor  did  he  think  it 
eflabUihed.  It  was  laid  down  in  feveral  cafes,  that 
courts  of  law  nuid  decide  upon  intent,  as  well  as 
courts  of  equity.  Courts  of  equity  had  frequently 
upon  trufls,  decreed  eftates  tail,  and  this  upon  a  very 
fubftandal  ground,  becaufe  the  intent  of  the  parties 
had  not  been  fufficiently  explained  to  contravene  the 
legal  operation  of  the  v.'ords. 

Laflly,  the  Vv'ords  rcflrainlng  in  the  introdudory 
claufe  fignified  nothing,  the  whole  claufe  was  explana- 
tory of  intention,  which  was  confiftent  with  the  devifes 
in  the  other  parts  of  the  will.  And  to  fhew  this  the 
cafe  of  LeoTtard  v.  The  Earl  of  Sujfe>:,  was  a  refped:- 
able  authority :  there  an  eftate  tail  was  aftually  de- 
vifed,  and  the  reftriclive  claufe  that  the  fon  fliould  not 
alien,  was  holden  only  as  explanatory.  So  in  the 
prcfent  cafe,  the  claufe  reftraining  the  power  of 
alienatiion  in  the  firft  place,  could  not,  in  ftrid  lan- 

13  Sua§^> 
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gUage  be  called  a  reflraint  on  the  tenant  in  tail ;  and 
as  it  was  in  a  will,  it  muft  be  expounded  only  as 
indicating  the  intention  :  and  therefore  upon  the  whole 
of  the  cafe  he  thought  that  the  fon  John  Williams  took 
only  an  eflate  for  life. 

Mr.  Juflice  Tates  faid,  he  allowed  that  upon  the 
conftrudion  of  a  will  free  fcope  was  to  be  given  to 
the  intention ;  it  was  to  be  colleded  from  various 
parts,  and  the  whole  fcheme  and  defign  were  to 
indicate  the  intention :  but  the  intention  mud  be 
manifeflly  clear,  and  hkewife  fully  confiftent  with 
every  rule  of  law.  There  were  cafes  to  be  met  with, 
even  of  trufts,  where  the  teftator  had  holden  forth 
flrong  marks  of  his  intention,  and  yet  becaufe  the 
legal  words  which  he  had  ufed  bore  in  legal  language 
a  contrary  import,  the  intention  gave  way  to  the 
fuperior  influence  of  law.  After  you  have  fixed  the 
intention,  it  then  becomes  a  queftlon  whether  fuch 
intention  can  be  executed,  confidently  with  the  efla- 
bliflied  rules  of  law,  if  it  cannot  we  had  better 
adhere  to  the  law,  and  let  a  thoufand  teftator's  wills 
be  overthrown.  In  confidering  the  queflion  it  was 
neceffary  to  fix  the  point.  This  was  a  devife  of  a  real 
eftate  to  Jobii  Williams,  i^c.  here  was  no  truft  execu- 
tory, no  future  conveyance  to  be  made,  every  thing 
depended  on  the  limitations  in  the  will  itfelf.  It  was 
an  axiom  in  our  law,  that  wills  were  to  be  conftrued 
according  to  the  intention.  This  axiom  was  ufed  at 
the  bar  in  the  fulled  fenfe,  and  it  was  faid,  that  the 
intention  of  the  tedator,  if  legal,  fliould  be  carried 
into  execution,  and  allowed,  in  whatfoever  words  he 

Vol.  VL  C  c  fhould 
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fhould  have  explained  fuch  intention.  But  he  could 
not  accede  to  fo  unbounded  a  pofition ;  he  agreed 
that  in  the  cafe  of  an  executory  truft  it  was  fo :  and 
this  out  of  humanity  to  the  ignorance  of  a  teflator, 
becaufe  in  this  cafe  no  rule  of  law  would  be  violated  : 
but  in  the  cafe  of  a  legal  devife  he  conceived  the  allow- 
ing fo  much  favour  would  overthrow  the  eftablilhed 
law,  and  endanger  property  confiderably. 

In  giving  his  fentiinents  upon  this  queflion  he  fhould 
fliouldr  endeavour  to  maintain  two  propofitions,  Firft, 
that  in  every  devife  of  a  legal  eftate  the  conftruftion 
fliould  be  agreeable  to  the  legal  rules  of  conflru6lion. 

Secondly,  That  the  rule  laid  down  in  Sbelky*s  cafe 
was  one  of  them. 

If  he  fhould  prove  fuccefsful  in  thefe  propofitions  it 
would  immediately  follow  that  Jobn  Williams  was 
tenant  in  tail. 

The  rule  of  law  mentioned  by  feveral  writers  was 
this :  a  will  fhall  be  conftrued  fo  as  to  fulfil  the  in- 
tention of  the  teftator,  fo  far  as  it  is  confiflent  with 
the  rules  of  law.  And  this  was  as  neceffary  to  the 
fafety  and  certainty  of  the  rules  of  property,  as  not 
allowing  a  teftator  to  do  that  which  was  illegal ;  thefe 
eflablifhed  rules  of  conftrudion  formed  the  barriers 
which  kept  off  uncertainty  and  vexatious  litigations  of 
difputed  titles  ;  and  this  certainty  fo  defirable  could 
no  longer  exift  than  whilft  the  courts  adhered  to  efla- 
blifhed rules  of  conflrudioa. 

The 
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The  favour  then  fhewn  to  a  will  was  this  j  that 
barbarous  words  fhould  be  fupplied ;  if  the  devifes 
were  imperfed  a  neceflary  implication  fhould  be 
allowed  j  but  if  the  limitations  were  perfect,  there  was 
no  occafion  for  affiflance,  and  the  expreffions  ufed 
muft  have  their  legal  effedt.  Thefe  technical  expref- 
fions were  the  meafures  of  property  in  legal  devifes ; 
and  the  law  having  fixed  a  determinate  meaning  to 
them,  will  not  permit  their  fenfe  to  be  perverted, 
but  direfts  the  judges  ever  to  adhere  to  them  without 
the  fmalleft  departure. 

Secondly,  That  the  rule  in  S/jeIky*s  cafe  was  one  of 
the  rules  of  conflruftion,  it  had  its  origin  in  the  feudal 
policy,  and  grew  up  in  days  when  the  law  favoured 
defcents  as  much  as  poffible.  He  admitted  that  the 
original  reafon  of  it  had  long  fince  ceafed,  but  he 
denied  that  for  that  reafon  it  muft  be  difcountenanced, 
it  having  long  been  the  law  of  the  land,  and  it  muft 
continue  fuch  till  Parliament  ftiould  interpofe.  But 
independent  of  the  feudal  law,  the  rule  was  reafonable 
and  juft,  and  was  applicable  to  a  will,  as  well  as  to  a 
deed. 

Many  arguments  were  ufed  at  the  bar  to  fhew  that 
this  will  was  not  within  the  meaning  of  the  rule  in 
Shelley's  cafe ;  and  the  words  being  different  required 
a  different  rule  of  conftrudion.  The  rule  did  not 
fpeak  the  word  heirs  abftraftedly,  it  did  not  mean  to 
infinuate  that  there  was  any  magic  in  the  word  heirs ; 
it  only  fpeaks  of  the  two  limitations.  To  one  for  life, 
to  his  heirs  the  inheritance.     The  fir  ft  gives  an  eftate 

Cc  a  of 
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of  freehold,  the  fecond  gives  the  mheritance.  The 
freehold  was  merged  in  the  inheritance,  and  the  an- 
ceflor  took  the  whole  eflate  devifed. 

He  then  came  to  the  fecond  head  of  argument,  to 
examine  what  difference  the  words  made  which  were 
'  ufed  by  the  teftator  in  the  prefent  cafe. 

Firfl.  the  preliminary  claufe. — It  was  not  difficult  to 
fliew  that  the  reftriction  in  this  claufe  was  void  ;  it  was 
tantamount  to  faying,  *'  My  fon  fliall  not  convey  a 
greater  interefl  than  for  life,*'  and  he  went  on  to  give 
him  an  eflate  which  the  law  calls  an  eftate  tail ;  that 
reflriftion  was  void,  for  if  the  fame  contained  a 
greater  eftate  limited  in  the  one  part,  than  would  bear 
a  reflriftion,  the  reflriclion  being  repugnant  was  void. 
In  all  the  cafes  it  was  not  what  eflate  the  anceflor 
took,  but  what  eftate  the  heirs  took.  To  let  them 
take  the  inheritance  by  purchafe,  they  mufl  be  parti- 
cularly defigned,  and  if  this  was  wanting  in  the 
prefent  devife,  the  inheritance  could  not  refl  in  the 
iffue  of  John  Williams.  That  individuals  mufl  not 
controul  the  general  law,  otherwife  a  door  would  be 
opened  to  uncertainty.  Upon  principle  as  well  as 
upon  authorities  John  Williams  mufl  be  regarded  as 
tenant  in  tail :  his  father  willed  that  he  fhould  take 
for  life,  and  that  the  heirs  of  his  body  fhouid  all  fuc- 
ceed;  this  could  not  be  done  without  making  him 
tenant  in  tail. 

Lord  Mansfield  faid,  he  always  thought  that  as  the 
law  had  allowed  a  free  communication  of  intention  to  a 

teflator. 
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teftator,  it  would  be  a  ftrange  law  to  fay — "  Now  you 
"  have  communicated  that  intention,  fo  as  evei7  body 
*'  underftands  what  you  mean,  yet  becaufe  you  have 
*'  ufed  a  certain  exprefTion  of  art,  we  will  crofs  your 
"  intention,  and  give  your  will  a  different  conilruc- 
"  tion ;  though  what  you  meant  to  have  done  is  per- 
*'  fe£lly  legal,  and  the  only  reafon  for  contravening 
"  you  is,  becaufe  you  have  not  expreflcd  yourfelf  like 
"  a  lawyer."  That  his  examination  of  the  queftion 
always  convinced  him  that  the  legal  intention  when 
clearly  explained  was  to  control  the  legal  fenfe  of  a 
term  of  art,  unwarily  ufed  by  the  teftator. 

It  was  true  the  rule  in  Shelleyh  cafe  was  laid  down 
as  ftated,  but  that  rule  could  never  affedt  this  queflion. 
The  real  fenfe  and  meaning  of  that  rule  was  this :  If 
the  teftator  gives  an  eftate  for  life  only  to  A.  remainder 
to  the  heirs  of  yf/s  body  ;  if  the  court  had  faid  A, 
was  only  tenant  for  life  there  would  have  been  a  con- 
tingent remainder  to  his  iffue,  and  then  the  iftue 
would  have  been  liable  to  be  barred  by  any  forfeiture 
of  the  tenant  for  life ;  and  if  he  made  an  eftate  piir 
auter  vie,  the  remainder  was  gone :  fo  that  the  beft 
way  of  complying  with  the  intention  was,  to  give  him 
an  eftate  tail ;  by  which  means  the  iifue  were  protected 
by  the  ftatute  De  Donis^  and  if  an  eftate  only  for  life 
was  given,  as  it  could  have  no  ufe  in  the  world  but 
to  cheat  the  lord  of  the  feudal  fervices,  the  law  very 
prudently  faid  that  in  fuch  cafes  it  fliould  be  an  eftate 
tail. 

C  c  3  This 
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This  rule  was  clear  law,  but  was  not  a  general  pro- 
pofition,  fubject  to  no  controul,  as  where   a  teftator's 
intention  was  manifeftly  on  the  other  fide,  and  where 
the  objetlions  might  be  anfwered.     He  found  no  cafes 
in  Brooke  or  Fitzherbert  where  thefe  matters  had  come 
in  queftion,  fo  that  the  judges  were  agreed  that    the 
intention  was  to  govern,  and  that  Sbclky's  cafe  did 
not  conftitute  a  decifive    uncontroulable  rule.     This 
being  fettled  the  queftion  was,  whether  in   this   cafe 
the  teftator  had  fo  explained  his  intention  as  to  con- 
troul the  technical  expreffions,  and  he  agreed  with  his 
brothers  that  he  had.     It  was  known  that  the  intention 
of  truftees    to   fupport    contingent    remainders    was 
ufually  attributed  to  Bridgeman  and  Palmer  fmce  the 
reftoration  :  Then  knowing  that  thefe  eftates  might  be 
limited  in   ftricl  fettlement,  it  was  fufficient  for  the 
judges  if  it  appeared  that  the  teftator  (however  he  had 
explained  himfelf )  had  a  ftrid  fettlement  in  his  eye, 
fo  that  from  what  was  faid^  and  from  the  whole  will, 
he  concurred  that  the  intention  of  the  teftator  was 
lawful,  and  fuch  as  might  be  fupported.     If  the  intent 
was  doubtful,  if  it  was  againft  law,  the  legal  import 
of  the  words  muft  govern.     But  here  there  could  not 
be  a  doubt,  the  heirs  of  'John  Williams\  body  were  to 
take  as  purchafers  fucceffively.     That  he  fhould  not 
content  himfelf  with  general   arguments,  if  any  cafe 
could  be  found  eftablifliing  a  contrary  doctrine,  which 
led  him  to  fay  he  agreed  with  his  brethren,  Ajlon  and 
TVilles,  that  there  was  no  cafe  which  contravened  this 
general  doctrine. 


It 
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It  was  true  great  reliance  was  made  on  Coulfon  v. 
Coulfon,  but  this  was  a  very  different  cafe.  That  cafe 
might  ftand,  and  if  ever  any  future  litigation  fiiould 
arife  upon  a  queftion  exactly  fimilar  to  that,  he  Ihould 
fubrait  to  Coulfcn  \:  Coulfow,  xhoxigh,  if  he  was  fit- 
ting in  judgment  upon  that  very  will  his  determination 
would  have  been  different.  It  had  been  faid,  that  cafe 
was  law,  was  the  unanimous  opinion  of  the  court, 
was  a  refpeftable  authority,  and  always  was  deemed 
fuch  :  he  could  not  think  fo.  Denifon  certainly  did 
not  an-ree  with  his  brothers  at  firft,  but  as  he  found 
them  ftrenuoully  -cvgainfl  him,  he  was,  very  willing  to 
acquiefce  upon  the  certificate  being  figned.  Lord 
Hardwicke  fpeaking  of  Coulfon  v.  Coulfon  confined  it 
exactly  within  its  own  bounds ;  and  further  faid—*'  If 
"  that  cafe  be  law,"  which  was  a  great  deal  for  him 
to  fay ;  and  fo  little  fatisfied  with  it  was  he,  that  the 
laft  thing  he  did  in  Chancery  was  to  fend  Sayer  v. 
Maflcrman  here,  and  he  told  him  he  did  it  to  have 
Coulfon  and  Coulfon  reconfidered.  It  was  faid  the  con* 
veyancers  had  refted  on  Coulfon  v.  Coulfon, 

There  was  no  found  diftinflon  between  the  deviiSs 
of  a  legal  eftate,  and  of  a  truft,  and  between  an  exe- 
cutory truft,  and  one  executed:  all  trufts  were 
executory,  and  in  every  fliape  that  a  will  appeared,  the 
intention  mufl  govern. 

He  admitted  there  was  a  devife  to  'John  Williams  for 

life,  and  in  the  fame  will,  a  devife  to  the  heirs  of  his 

body  ;  and  he  agreed  that  this  was  within  the  letter  of 

^belief  %  cafe,  and   he   did  not  doubt  but  there  were, 

C  c  A  and 
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and  had  been  always,  lawyers  of  a  different  bent  of 
genius,  and  different  courfe  of  education,  who  had 
chofen  to  adhere  to  the  ftri£t  letter  of  the  law  :  and 
they  would  fay  that  Sbelley*s  cafe  was  uncontrovertible 
authority,  and  they  would  make  a  difference  between 
trulls  and  legal  eftates,  to  the  haraffing  of  a  fuitor. 

His  opinion  therefore  was  that  the  intention  being 
clear  beyond  doubt,  to  give  an  eflate  for  Hfe  to  John 
Willla??is,  and  an  inheritance  fucceffively  to  be  taken 
by  the  heirs  of  his  body  ;  and  his  intention  being 
confiftent  with  the  rules  of  law,  it  fliould  be  complied 
with,  in  contradiction  to  the  legal  fenfe  of  the  words 
ufed  by  the  teftator,  fo  unguardedly  aud  ignorantly. 

Judgement  was  given  that  John  Williams  took  an 
eft  ate  for  life. 

A  writ  of  error  was  brought  on  this  judgement,  in 
the  Exchequer  Chamber;  in  which  the  judgement  was 
reverfed  by  the  opinion  of  feven  judges  againfl  one : 
fo  that,  upon  the  whole,  eight  judges  were  of  opinion 
that  John  Williams  took  an  eflate  tail  j  and  four,  that 
he  took  only  an  eflate  for  life. 

Harg.  Tra.  §  74*  Sir  William  BlackJione\  argument  on  this  eafe, 

^'^'i*  in  the   Exchequer  Chamber,  has  been   publifhed  by 

Mr.  Hargrave  from  his  own  manufcript,  of  which  the 

following  is  an  abflrad. 

The  great  and  fundamental  maxim,  upon  which 
the   conflruclion   of    every  devife   mufl  depend,    is, 

«  that 
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**  that  the  intention  of  the  teftator  fhall  be  fully  and 
"  punctually  obfervcd  ;  fo  far  as  the  fame  is  confiflent 
*'  with  the  eftablifhed  rule  of  law,  and  no  farther.'* 

Some  rules  of  law  are  of.  an  elfcntiaJ,  permanent, 
and  fubflantial  kind,  and  may  juftly  be  confidered  as 
the  indelible  land-marks  of  property ;  and  which 
cannot  be  exceeded  or  tranfgreffed  by  any  intention 
of  the  teftator,  be  it  never  fo  clear  and  manifeft,  fuch 
as,  that  every  tenant  in  fee  fimple  or  fee  tail,  ihall 
have  the  power  of  alienating  his  eftate,  by  the  feveral 
modes  adapted  to  their  feveral  interefls. 

There  are  alfo  other  rules  of  a  more  arbitrary, 
technical  and  artificial  kind,  which  are  not  fo  facred  as 
thefe,  being  founded  on  no  great  principle  of  legifla- 
tion  or  national  policy.  Some  of  thefe  are  only  rules 
of  interpretation  or  evidence,  to  afcertain  the  intention 
of  the  parties,  by  annexing  particular  ideas  of  pro- 
perty to  particular  modes  of  expreffion ;  fo  that, 
where  a  teftator  makes  ufe  of  thofe  technical  modes  of 
expreffion,  it  is  evidence  prima  facie,  that  he  means  to 
exprefs  the  felf-fame  thing,  which  the  law  exprelTes 
by  the  felf-fame  form  of  words.  Thus,  a  devife  of 
land  to  another,  generally,  gives  him  an  eftate  for 
life :  a  devife  to  a  man  and  his  heirs  give  him  an  eflate 
in  fee ;  to  a  man  and  the  heirs  of  his  body  an  eftate- 
tail. 

Laftly,  there  are  fome  rules  which  are  not  to  be 
reckoned  among  the  great- fundamental  principles  of 
juridical  policy,  but  are  mere  maxims  of  pofitive  law, 

deduced 
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deduced  by  legal  reafoning  from  fome  or  other  of  the 
great  fundamental  principles,  fuch  as,  that  a  devife  to  a 
man  for  life,  with  remainder  to  the  heirs  of  his  body, 
iball  conftitute  an  eflate-tail. 

The  rule  in  Shelley*^  cafe  is  not  to  be  reckoned 
amon"-  the  great  fundamental  principles  of  juridical 
policy,  which  cannot  be  exceeded  or  tranfgreffed  by 
any  intention  of  the  tellator ;  but  is  of  a  more  flexible 
nature,  and  admits  of  many  exceptions :  for,  if  the 
intention  of  the  teflator  be  clearly  and  manifeflly  con- 
trary to  the  legal  import  of  the  words,  which  he  has 
thus  haftily  and  unadvifedly  made  ufe  of,  the  technical 
rule  of  law  fhall  give  way  to  this  plain  intention  of  the 
teflator. 

The  rule  of  law,  laid  down  in  Sbelky's  cafe,  is,  that 
where  the  anceflor  takes  an  eflate  of  freehold,  with  re- 
mainder to  his  heirs,  or  heirs  of  his  body,  the  word 
"  beirs  "  is  a  word  of  limitation  of  the  eflate,  and  not 
of  purchafe  ;  that  is,  in  other  words,  that  fuch  remain- 
der vefls  in  the  anceflor  himfelf ;  and  the  heir,  when 
he  takes,  fhall  take  by  defcent  from  him,  and  not  as  a 
purchafer.  It  was  firfl  eilablifhed  to  prevent  the  inhe- 
ritance from  being  in  abeyance,  and  to  facilitate  the 
alienation  of  land. 

This  rule,  when  applied  to  devifes,  may  give  way 
to  the  plain  and  manifeil  intent  of  the  devifor  ;  pro- 
vided that  intent  be  confident  with  the  great  and  im- 
mediate principles  of  legal  policy ;  and  provided  it  be 
fo  fully  exprefled  in  the  teflator's  will,  or  elfe  may  be 

collefted 
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collected  from  thence  by  fuch  cogent  and  demonftra- 
tive  arguments,  as  leave  no  doubt  in  any  reafonable 
mind,  whether  it  was  his  intent  or  no. 

There  is  no  fuch  plain  and  manifeft  intent  of  the 
devifor  in  the  prefent  cafe,  expreffed,  or  to  be  colled- 
ed  from  any  part  of  this  devife,  as  may  controul  the 
legal  operation  of  the  words,  and,  at  the  fame  time, 
be  confiftent  with  the  fundamental  rules  of  law. 

The  queftion  is  not,  whether  the  teflator  intended 
that  his  fon  Jobn  fhould  have  a  power  of  alienation: 
for  he  moft  clearly  expreffed,  that  the  fon  fhould  not 
have  fuch  a  power.  The  queflion  is  not,  whether  the 
teftator  intended  that  his  fon  fhould  have  only  an 
eftate  for  Hfe ;  for  he  believed  there  never  was  an  in- 
ftance,  when  an  eflate  for  life  was  exprefsly  devifed  to 
the  firft  taker,  that  the  devifor  intended  he  fliould  have 
any  more.  But  if  he  afterwards  gives  an  eftate  to  the 
heirs  of  the  tenant  for  life,  or  to  the  heirs  of  his  body, 
it  is  the  confequence  or  operation  of  law,  that  in  this  i  Vent.  225. 
cafe  fupervenes  his  intention,  and  vefls  a  remainder  in  ^'^^' 
the  anceilor.  And,  therefore,  it  has  frequently  been 
adjudged,  that,  though  an  eftate  be  devifed  to  a  man 
for  his  life,  or  for  his  life  et  non  allfer,  or  with  any 
other  reftriftive  expreflions,  yet  if  there  be  afterwards 
added  apt  and  proper  words  to  create  an  eftate  of  inhe- 
ritance in  his  heirs,  or  the  heirs  of  his  body,  the  ex- 
tenfive  force  of  the  latter  words  fhould  overbalance  the 
ftridnefs  of  the  former,  and  make  him  tenant  in  tail, 
or  in  fee.  The  true  queftion  of  intent  would  turn, 
not  upon  the  quantity  of  eftate  intended  to  be  given  to 

John 
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John  the  anceftor,  but  upon  the  nature  of  tlie  eftate 
intended  to  be  given  to  the  heirs  of  his  body.  That 
the  anceflor  was  intended  to  take  an  eftate  for  life, 
was  certain ;  that  his  heirs  were  intended  to  take  after 
him,  was  equally  certain :  but,  how  thofe  heirs  were 
intended  to  take,  whether  as  defcendants  or  as  pur- 
chafers,  was  the  queftion  ?  If  the  teftator  intended 
they  fhould  take  as  purchafers,  then  John  the  anceftor 
only  remained  tenant  for  life :  if  he  meant  they  fhould 
take  by  defcent,  or  had  formed  no  intention  about  the 
matter,  then,  by  operation  and  confequence  of  law, 
the  inheritance  firft  vefted  in  the  anceftor.  The  true 
queftion,  therefore,  was,  whether  the  teftator  had,  or 
had  not,  plainly  declared  his  intent,  that  the  heirs  of 
the  body  of  John  Williams  fhould  take  an  eftate  by  pur- 
chafe,  entirely  detached  from,  and  unconne6ted  with, 
the  eftate  of  their  anceftor?  Or,  in  other  words, 
whether  he  meant  to  put  an  cxprefs  negative  on  the 
general  rule  of  law,  which  vefts  in  the  perfon  of  the 
anceftor  (when  tenant  of  the  freehold)  an  eftate,  that 
is  given  to  the  heirs  of  his  body  ?  It  was  not  incum- 
bent on  the  plaintiff"  to  fhew  by  any  exprefs  evidence, 
that  his  teftator  meant  to  adhere  to  the  rule  of  law : 
for  that  was  always  fuppofed,  till  the  contrary  was 
clearly  proved.  But  it  v.as  incumbent  on  the  defend- 
ant to  fhew,  by  plain  and  manifeft  indications,  that  the 
teftator  intended  to  deviate  from  the  general  rule  :  for 
that  was  never  fuppofed  till  made  out,  not  by  conjec- 
ture, but  by  ftrong  and  conclufive  evidence.  By  a 
devife  to  a  man's  heirs,  or  heirs  of  his  body,  the  heirs 
had  never  been  allowed  to  take  as  purchafers,  except- 
ing in  one  of  thefe  four  cafes.     :  ft.  Where  no  eftate 

at 
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at  all,  or  no  eftate  of  freehold,  was  devifed  to  the  an- 
ceftor,  there  the  heirs  could  not  take  by  defcent,  be* 
caufe  the  anceflor  never  had  In  him  any  defcendible 
eftate.  2d,  Where  no  eftate  of  inheritance  was  de- 
vifed to  the  heir,  as  in  the  cafe  of  White  v.  Collins  ;  for  Ante* 
common  fenfe  would  tell,  that  in  fuch  a  cafe,  the  heir 
could  not  take  by  defcent,  as  heir.  3d,  Where  fome  Ante, 
words  of  explanation  were  annexed  by  the  devifor  him- 
felf  to  the  word  heirs  In  a  will,  whereby  he  difcovered 
a  confcioufnefs,  diftruft,  or  appreheniion,  that  he  might 
have  ufed  the  word  improperly,  and  not  in  its  legal 
meaning,  and,  therefore,  he  in  a  manner  retrads  it, 
he  corredls  the  inaccuracy  of  his  own  phrafe,  and  tells 
every  reader  of  his  will  how  he  would  have  it  under- 
ftood.  4th,  Where  the  teftator  fuperadded  frefh  limi- 
tations, and  grafted  other  words  of  inheritance  upon 
the  heirs  to  whom  he  gave  the  eftate  ;  whereby  It  ap- 
peared, that  thofe  heirs  were  meant  by  the  teftator  to 
be  the  root  of  a  new  inheritance,  the  ftock  of  a  new 
defcent,  and  were  not  confidered  merely  as  branches 
derived  from  their  own  progenitor.  The  evidence  of 
intent,  in  this  cafe,  might  be  refolved  into  two  parti- 
culars :  ift.  The  teftator's  previous  declared  intention, 
that  none  of  his  children  fhould  fell  or  difpofe  of  his 
eftate  for  longer  term  than  his  own  life.  2d,  The  in- 
terpofed  eftate  to  Ifaac  Gale  and  his  heirs,  on  which 
much  ftrefs  could  not  be  laid ;  for,  if  that  eftate  had 
been  exprefsly  given  to  preferve  contingent  remainders, 
(which  was  only  a  conje6lure),  the  cafe  of  Col/on  v. 
Colfin  was  an  exprefs  authority,  that  this  would  not 
make  the  heir  of  the  body  a  purchafer.  If  this  was 
fo,  the  introductory  words  were  the  only  evidence  of 

intent. 
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intent,  and  then  the  refult  of  the  whole  matter  was,- 
that  the  teftator  having  declared  his  intent  that  his  fon 
fhould  not  alien  his  lands,  he,  to  that  intent,  gave  his 
fon  an  eflate  to  whick  the  law  has  annexed  a  power  of 
alienation  :  an  eftate  to  himfelf  for  life,  with  remain- 
der to  the  heirs  of  his  body.     Now,  what  was  a  court 
of  juflice  to  conclude  from  hence  ?     Not  that  a  tenant 
in   tail  thus   circumftanced  fliould  be  barred  of  the 
power  of  alienation  ;  this  was  contrary  to  fundamental 
principles.     Not  that  the  devifee  Ihould  take  a  differ- 
ent eftate  from  what  the  legal  fignification  of  the  words 
imported ;     this,    without    other   explanatory   words, 
was  contrary  to  all  rules  of  conftruclion  :  but  plainly 
and  fimply  this,  that  the  teftator  had  miftaken  the 
law,  and  imagined  that  a  tenant  for  life,  with  firft  an 
interpofed  eftate,  and  then  a  remainder  to  the  heirs  of 
his   body,  could  not  fell  or  difpofe  of  his   intereft. 
Upon  the  whole,  he  concluded,  that  though  it  did  ap- 
pear that  the  teftator  intended  to  reftrain  his  fon  from 
difpofmg  of  his  eftate,  for  any  longer  term  than  his 
life,  and,  to  that  intent,  contrived  the  prefent  devife, 
yet  it  did  not  appear  by  any  evidence  at  all,  much  lefs 
by  declaration  plain,  that,  in  order  to  effe£luate  that 
purpofe,  he  meant  that  the  heirs  of  the  body  of  his  fon 
fhould  take  by  purchafe,  and  not  by  defcent,  or  even 
that  he  knew  the  difference.     The  confequence  was, 
that,  by  the  legal  operation  of  the  words,  which  were 
not  controlled  by  any  manifeft  intent  to  the  contrary, 
the  heir  could  only  take  by  defcent,  and,  of  courfe, 
'John  WilUams  the  ion  was  tenant  in  tail. 
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§  y^.  It  is  obfervable  that,  In  the  feveral  cafes  In  Conclufion. 
which  the  queftion  has  arifen,  whether  the  rule  In  Sbel- 
ley*s  cafe  fhould  be  applied  or  not,  to  the  conftrudion 
of  a  will,  the  objedtlon  to  the  application  of  the  rule 
has  always  been  founded  on  the  obvious  intention  of 
the  teflator,  to  give  the  firfl  devifee  no  more  than  aa 
eflate  for  life ;  without  confidering,  that  in  all  thofe 
cafes,  the  teflator  devifes  the  remainder,  expect- 
ant on  the  determination  of  the  firfl  eflate,  to  the 
heirs  general,  or  fpecial,  or  IfTue,  of  the  firfl  devifee ; 
and  that  it  Is  as  necelTary  to  afcert-ain  his  intention  in 
the  fecond,  as  in  the  firfl  devife.  There  can  be  no 
doubt  but  that  where  a  common  perfon  devifes  his 
eflate  to  A.  for  life,  with  a  remainder  to  his  heirs 
general,  or  fpecial,  or  iffue,  he  does  not  mean  to  give 
him  any  greater  eflate  than  for  his  life.  And  as  to 
the  addition  of  negative  words,  or  a  devife  to  truflees 
\  to  fupport  contingent  remainders,  they  can  add  no- 
thing to  the  clearnefs  of  the  firfl  words.  The  whole 
difficulty  therefore  lies  in  afcertaining  the  intention  of 
the  teflator  In  the  fecond  devife ;  and  where  it  is  In- 
confiflent  with  the  firfl  devife,  to  adopt  fuch  a  con- 
flrudion  as  will  befl  efteftuate  his  intention  in  both  the 
devifes.  It  is  for  this  purpofe  that  the  rule  is  apphed, 
upon  a  principle  which  has  been  already  flated,  and  Roblaron  v. 
which  is  fully  explained  by  Lord  Ch.  Jufl.  Wilmot  in  c,  12.^,47. 
the  cafe  of  R.oe  ex  dem.  Dodfon  v.  Grew ;  namely,  that  Ante. 
where  a  teflator  fhews  a  particular,  and  alfo  a  general 
intent,  which  are  Inconfiflent  with  each  other,  the 
general  intent  will  be  eflabliflied,  and  the  particular 
one  difregarded.  In  all  the  cafes  where  the  rule  has 
been  applied,  there  w^as  a  devife  to  A,  for  life,  with  a 

1 3  fubfequent 
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fubfequent  devife  to  the   heirs  general   or  fpecial,  of 
iflue  of  J.  and  the  teftator  had  a  particular  intent,  to 
give  an  eftate  for  life  only  to  J.  and  a  general  intent, 
to  give  eftates  to  all  the  defcendants   of  A.     If  the 
will  were  conftrued  according  to  the  particular  intent, 
the  firft  devifee  would  take  an  eftate  for  life  only,  and 
the  words  heirs,  or  heirs  of  the  body,  or  iffiie,  muft 
operate  as  words  of  purchafe :  But  by  this  mode  of 
conflruclion  the  general  intent,  that  all  the  defcendants 
of  J.  fhould   take  fuccellive   eftates    of   inheritance, 
either  in  fee,  or  in  tail,  would  be  defeated  ;  for  if  the 
remainder  was  devifed  to  the  heirs  of  ^.,  it  muft  veft 
in  the  pcrfon  who  was  heir  general  to  J.  at  the  time 
Fearne  Con.     of  his  death  ;  and  in  that  cafe  it  could  not  go  in  fuc- 
Rem.  301.       ceiTion    from  him   to   fucceeding   heirs  of  the  fame 
anceftor,  not  being  heirs  general  of  the  firft  heir,  but 
might   eventually  go  to  ftrangers,  either  in  defecl  or 
exclufion  of  the  heirs  of   fach  anceftor.     If  the  re- 
mainder  was  devifed  to  the  heirs  of  the  body  of  J.  it 
would  veft  in  the  perfon  who  was  heir  of  the  body  of 
J.  at  the  time   of  the   teftator's  death,    and   would 
defcend  to  the  heirs  of  the  body  of  that  heir ;  and  on 
Vide  Tit  <;2.   failure  of  ifTue  of  that  perfon,  it  would  go,  by  a  fjruaji 
c.  24.  f.  36.      defcent,  to  the  next  perfon  who  anfwered  that  defcrip- 
tlon,  at  the  time  of  the  failure   of  fuch  iffue,  in   con- 
1  Inft.  26  h.     formity  to  Mandeville's  cafe :  fo  that  if  the   devifee 
had  feveral  fons,  the  firft  would   take  an    eftate    tail, 
but  none  of  the  othef  fons  would  take  vefted  eftates, 
while  the  eldeft  or  any  iffue  of  his  body  were   in  ex- 
iftcnce.     If  the  remainder  was  devifed  to  the  iffue  of 
Ro€  V.  Grew,  ^-  the  eftate  would  veft  in   all  his  children,  as  joint- 
Anie.  tenants  for  life,  and  tenants  in  common  of  the  inhe- 

ritance. 
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l^Itance.  The  confequence  is,  that  in  order  to 
effciduate  the  general  intent  of  the  teftator,  which 
evidently  is,  that  the  eftate  devifed  fhall  go  to  all  the 
defcendants  of  the  firft  devifee,  and  fliall  not  go  over 
as  long  as  there  are  any  fuch  defcendants  remaining  j 
the  court  is  obliged  to  apply  the  rule,  and  to  conftrue 
the  fecond  devife  in  fuch  a  manner  as  to  create  an 
eflate  in  fee,  or  in  tail,  in  the  firft  devifee. 

§  76.  This  do6lrine  is  fully  confirmed  by  Lord 
Thurlow,  in  his  determination  of  the  cafe  of  Jones  v. 
Morgan  ;  in  which  his  Lordfhip  concluded  his  judge-  Ante; 
ment  in  thefe  words : — "  By  all  the  cafes,  where  the 
''  eftate  is  fo  given  that,  after  the  limitation  to  the 
*'  firil  taker,  it  is  to  go  to  every  perfon  who  can  claim 
*'  as  heir  to  the  firPc  taker;  the  word  heirs  muft 
*'  be  words  of  limitation  :  all  heirs,  taking  as  heirs, 
*'  muft  take  by  defcent.  In  cafes  where  I  can  bring 
*'  it  to  the  point,  that  the  teftator  by  the  word  heirs, 
*'  as  ufed  in  the  will,  means  firft,  fecond,  third,  and 
*'  other  fons,  there  I  change  the  words  of  the  will  j 
"  but  here  I  think  the  word  "  heirs  "  was  the  very 
*'  thing  he  meant.  Suppofe  Williafn  had  had  a  fon, 
**  which  fon  had  had  a  fon,  and  died,  leaving  Sir 
"  IFilUani,  the  eldeft  fon  of  the  fon  would  have  been 
"  heir.  If  there  had  been  a  title  he  would  have 
"  taken  it ;  but  the  eftate,  if  thefs  had  been  words  of 
"  purchafe,  muft  have  gone  to  the  fecond  fon  ;  the 
*'  devife  to  the  firft  fon  being  a  lapfed  devife,  like  the 
*'  cafe  of  Warren  v.  White,  lately  in  the  Houfe  of  Ante  ch.  8^ 
"  Lords  from  Ireland.  But  Sir  William  Morgan 
*'  meant  the  eftate  to   go  to  whoever  ftiould  be  heir. 

Vol.  VI,  D  d  "I  think 
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**  I  think  the  argument  immaterial,  that  he  meant  the 
"  firfl  eftate  to  be  an  eRate  for  hfe.     I  take  it,  that  in 
"  all  cafes  the  teftator  does  mean   fo  :  I  reft:  it  upon 
"  what  he  meant  afeerwards.     If  he  meant  that  every 
"  other  perfon,  who  fliould  be  heir,  fhould  take,  he 
"  then  meant  what  the  law  would  not  fuffer  him  to 
'*  give,  or  the  heir  to  take,  as  a  purchafer.     In  con- 
"  verfme  with  a   oreat   authoritv  whom   I   will    not 
'•  name,    I  a&ed   vvhat  would  become,    in  the  cafe 
''  Hated,  of  the  grandfon  :  the  anfwer  was,  he  fnould 
"  take  as  lieir.     I  know  he  might,  but  then  he  mull 
*'  take  bv  defcent :  all  pofTible    heirs  muft  take   as 
"  beirs,    and   not   as  purchafers.     Many   cafes   have 
"  been  determined  on   the  ground  of  a  devife  to  the 
"  firil  taker,  with  remainder  to   the  heir  m.ale  in  the 
^jjtg_  "  fmgular,  or  heirs  male  in   the  plural,  as  in  King  v. 

"  Burchell  (before  Lord  Henley),  where  it  was  in  the 
"  fmgular  number.  The  rule  in  Shelley's  cafe  was 
*"  ufed  as  a  demonftiration,  that  it  was  indifferent, 
"  whether  the  limitation  was  in  the  fmgular  or  in  the 
^*  plural  number  :  it  was  equally  an  eftate  tail.  So, 
'**  where  it  is  to  the  heir  of  the  firll  taker,  and  to  the 
"  heirs  of  that  hei'-,  it  has  been  determined  to  be  an 
*'  eflate  tail.  Indeed,  in  all  cafes,  v.here  the  hmita- 
"  tion  is  of  an  eflate  of  freehold  to  a  man,  and  after- 
"  wards  to  the  heirs  of  his  body  (whether  general  or 
"  fpecial),  fo  as  to  give  it  to  the  heirs  as  a  denomina- 
*•■  tion  or  clafs,  the  heirs  fhall  be  in  by  purchafe,  and 
"  not  by  defcent.  And  the  cafe,  dated  by  AnderfoH 
iJPcp  95^,  *'  in  Shelley* i  cafe,  of  a  limitation  to  the  ufe  of  J. 
"  for  life,  remainder  to  the  ufe  of  his  heirs,  and  of" 
"  their  heirs  female,  is  the  only  one  to  the  contrary  ; 

"  and 
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"  and  in  that  cafe  the  word  '^heirs''  miift  be  a 
*'  defcription  of  perfons,  in  order  to  let  in  the  limita- 
**  tions  to  the  heirs  female." 

§  yy.  Mr.  Fearnc's   conclufion  to  his   obfeiTations   Cont.  Rem. 

2CQ. 

on  the  rale,  appears  to  have  been  founded  on  this 
principle,  or  if  not,  is  certainly  conformable  to  it : 
for  he  fays : — "  Wherever  the  anceflor  takes  the  free- 
"  hold,  the  inheritance  will  not  go  to  all  the  heirs, 
"  ^c.  in  the  courfe  of  inheritable  fucceffion,  unlefs 
"  by  an  a(5lual  defcent.  And  confequently  if,  after 
'*  the  firfl  taker,  it  is  to  go  to  every  perfon,  who  can 
"  claim  as  heir  to  him,  the  intended  fucceflion  can 
*•  only  be  eftectuated  by  taking  the  word  heirs,  isfc. 
*'  as  words  of  limitation.  If  after  him,  all  heirs,  tffc. 
"  are  to  take  as  fuch,  that  is,  as  anfwering  that  de- 
"  fcription,  they  can  only  take  by  defcent.  If  the 
*'  law  will  not  admit  of  all  polTible  heirs,  ^c, 
*'  taking  the  inheritance,  after  its  inception  by  a  free- 
"  hold  in  the  anceflor,  otherwife  than  by  defcent,  it 
"  follows,  that  wherever  the  limitation  to  the  heirs, 
"  Iffc,  after  a  freehold  to  the  anceftor,  is  admitted 
*'  to  reach  the  whole  denomination  or  clafs  of  heirs 
**  defcribed,  they  mufl  take  by  defcent,  and  not  by 
"  purchafe."  * 


*  The  ftudent  is  referred  to  Mr.  Hargrrr.e^s  ver)'-  able  and 
learned  '*  Obfervations  concerning  the  Rule  in  Shslley^  Cafe," 
publifted  in  his  Trad8,  pa.  551.  Mr.  Butler's  note  to  1  Inft. 
376  h.  and  Mr.  Pre/Ion'^  fuccindl  View  of  the  Rule  in  ShelUys 
Cife. 
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TITLE  XXXVIIL 
DEVISE. 

CHAP.  XV. 

CwJiruBion. — What  Words  create  a  'Joint-Tenancy  er 
Tenancy  in  Common,  and  Crofs-Remainders. 


§  I.   What  Words  create  a  Joint- 
Tenancy. 
9.  What    Words    create  a    Te- 
nancy in  Common. 
35.  What   Words  create    Crofs- 
Remainders. 


J  29.  Not  to  he  implied  between 
more  than  Tivo, 
36.  But  this  Do^rine  hat  beetf 

altered. 


Sc6lion  I. 


Wh  tW    '     ^A/^^"^  refpeft  to  the  words  which  create  a  joint- 
creatt  a  tenancy  in  a  will,  a  devife  to  A.  and  B.  gene- 

nancy,  rally,  or  to  A.  and  B.  and  their  heirs,  makes  them 

A«on.  Cro.      joint-tenants.     So,  where  a  man  devifed  lands  to  his 
Eliz.  431.        J 

two  daughters  and  their  heirs,  it  was  refolved,  that 
they  took  an  eftate  in  joint- tenancy. 

Gates  V.  §  2.  A  perfon  devifed  in   thefe   words, — "  As  to 

S:ra.^n72.  "  Wolf  Park,  I  give  it  to  my  wife  for  her  life,  and, 
*'  after  her  death,  to  my  daughter  Ifabella,  and  her 
"  children,  on  her  body  begotten  by  W,  A.  her  huf- 
"  band,  and  their  heirs  for  ever."  Ifabella,  at  the 
time  of  making  the  will,  had  one  daughter,  and  after- 
wards two  fons  and  one  daughter,  who  were  dead  with- 
out 
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out  iflue.     The  queftion  was,  what  eftate  palled  to 
Ifabella  and  her  children,  and  it  was  held,  that  (he 
took  as  joint-tenant,  it  being  dated,  that  at  the  time 
of  making  the  will,  fhe  had  a  child,  which  had  been    x  Inft.  9  a. 
conftrued  to  be  equal  to  children. 

§  3  Lands  were  devifed  to  A.  B.  and  C.  in  tail,  and   Fowler  v. 
then  followed  thefe  words :    "  I  will   that  every  of  And.  194. 
"  them  be  the  other's  heir  by  equal  portions."     The   clfc^rLeon. 
court,  at  firft,  held  this  to  be  a  tenancy  in  common :    19-  '^^^^^' 
but,  afterwards,  upon  good  confideration,  it  was  ad- 
judged to  be  a  joint-tenancy,  for  fo  it  was  implied ; 
and  it  was  as  much  as  to  fay,  that  each  furvivor  ihould 
be  the  other's  heir. 

§  4.  Where  lands  are  devifed  to  two  or  more  per-    Furre  v. 
fons,  to  hold  to  them  and  the  furvivor  of  them,  they    Ab^Sg? 
will  take  an  eftate  in  joint-tenancy,  though  there  are 
other   words    in    the   will    indicating   a    tenancy    in 
common. 

§  5.  Thus,  Lord  Hale  fays,  that  a  devife  to  two,    i  Vent.  216. 
equally  to  be  divided  between  them,  and  to  the  fur- 
vivor of  them,  makes  an  eftate  in  joint-tenancy  j  upon 
the  exprefs  import  of  the  lafl  words. 

§  6,  A  perfon  devifed  to  Jane  the  v/ife  of  B.  and    Tuckerman 

to  Elizabeth  the  wife  of  C.   all  his  eftate,  ^c.  to  be    I'^^cTh. 

equally  divided  between   them   during:  their   natural    ^,^^'  ^°'^'^ 

°  In-^P*  370* 

hves,   and,  after  the  deceafcs  of  the   faid  Jmie  and 

Elizabeth,  to  the  right  heirs  of  Jane  for  ever.     And 

the  only  queftion  was,  whether  this  devife  made  Jane 

D  d  3  and 
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and  Elizabeth  joint-tenants  for  life,  fo  as,  upon  the 
death  of  Jane,  the  whole  furvived  to  Elizabeth  for 
life ;  or  whether,  upon  the  words  equally  to  be  divided 
between  them,  they  were  tenants  in  common  ? 

Lord  Chief  Juilice  Holt  pronounced  the  opinion  of 
the  court,  that  they  were  joint-tenants,  not  with  (land- 
ing the  words,  "  equally  to  be  divided  amcng  them^^ 
and  the  lands  ought  to  furvive  to  EUzaheth  :  i  ft,  For 
though  upon  fuch  words,  generally  they  would  be  te- 
nants in  common,  yet  if  it  fhould  be  fo  in  this  cafe,  it 
would  be  exprefsly  againft  the  intent  of  the  teftator, 
N  and  would  defeat  the  heirs  of  ^jane  of  part ;  for  they 
were  to  take  all  together,  and  not  by  moieties,  one  at 
one  tim.e,  and  one  at  another,  but  all  at  once ;  and  if 
they  lliould  be  tenants  in  common,  they  muft  take  by 
moieties  at  feveral  limes.  2dly,  It  was  exprefs,  that 
the  heirs  of  Jane  were  not  to  take  till  after  both  their 
dpceafes.  ^dly,  If  they  fhould  be  tenants  in  common, 
then  the  heirs  of  Jane  would  be  in  danger  to  lofe  a 
jnoiety :  for,  as  to  that  one  moiety,  it  muft  be  a  con- 
,  tingent  remainder ;  fo  that,  if  Elizabeth  ihould  die 
during  the  hfe  of  Jane,  the  contingency  for  that  moiety 
not  happening,  it  muft  dcfcend  to  the  heirs  at  law  of 
the  teftator,  who  were  Elizabeth  and  the  iflue  of  Jane^ 
as  coparceners.  4thly,  Jane  and  Elizabeth  were  heirs 
at  law  to  the  teftator,  and,  as  fuch,  the  whole  would 
have  defcended  to  them  in  coparcenary,  if  no  will  had 
been  made ;  but  here,  by  this  will,  it  was  plain,  the 
teftator  intended  to  prefer  the  heirs  of  Jane  to  thq 
whole. 

Adjudged  accordingly. 

§  7-  ^^ 
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§  7.  A.  Hawes  devifed  all  his  eftate  ia  D.  to  his  four    HaWes  y. 
younger  children,  y^.,  B.,  C,  and  £).,  their  heirs  and    ^vy-jr'  j^ 
afligns  for  ever,  equally  to  be  divided  between  them,    165. 
fliare  and  fliare  ahke,  as  tenants  in  common,  and  not 
as  joint- tenants,    with  benefit  of  furvivorfhip.      The 
queftion  was,  whether  the  four  children  took  as  tenants 
in  common  generally,  or  as  tenants  in  common,  with 
fonie  fort  of  benefit  of  furvivorfliip. 

Lord  Hardwicke  faid,  that,  in  Chancei*y,  joint-te- 
nancies were  not  favoured  ;  becaufe  they  were  a  kind 
of  eflate  that  did  not  make  provifion  for  poflerity : 
neither  did  courts  of  law  at  this  day  favour  them, 
though  Lord  Coke  fays,  that  joint-tenancy  is  favoured, 
becaufe  the  law  was  againfl  the  divifion  of  tenures ; 
but,  as  tenures  were  abolifhed,  that  reafon  had  ceafed, 
and  courts  of  law  inclined  the  fame  way  with  courts 
of  equity.  Another  rule  was,  that  where  there  were 
contradiftory  words  in  a  will,  the  court  made  a  reafon- 
able  and  uniform  conftruclion,  and  would  rejedl  fuch 
words  as  were  abfurd,  and  contradi6lory  to  the  intent 
of  the  teflator.  The  words,  "  equally  to  be  divided,^* 
in  a  will,  made  a  tenancy  in  common  :  here  was  alfo 
added,  "  as  tenants  in  common,  and  not  as  joint-te- 
"  nants,"  which  were  very  ftrong  words  ;  but  then,  it 
was  alfo  faid,  "  with  benefit  of  furvivorfhip,'*  which 
laft  words  created  the  difliculty  in  the  cafe  ;  that  is,  to 
know  at  what  time  the  teflator  intended  this  benefit  of 
furvivorfhip  fhould  take  place.  And  this  might  be  ex- 
plained by  another  part  of  the  will,  where  he  plainly 
pointed  out  a  furvivorfliip  among  the  children  them- 
felves,  as  to  his  perfonai  eftate,  where  the  words  were  ; 

D  d  4  "If 
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'f  If  any  of  my  younger  children  die  under  age  and 
"  unmarried,  then  I  direct  that  the  (hare  of  him  fo 
^'  dying,  fliall  go  to  the  furvivors."  Then  he  camq 
to  this  devife  of  his  real  eflate,  to  his  faid  four  younger 
children  ;  but  it  waa  true,  he  did  not  fay,  w;th  like  be^. 
nefit  of  furvivorihip.  He  thought  it  was  natural  to 
confider  this  as  a  fund  or  provifion  for  thefe  four 
children  ;  and  that  he  meant,  if  any  of  them  fhould 
die  before  21,  or  unmarried,  that  the  fhare  of  the 
child  fo  dying  fhould  go  among  the  other  children  : 
and  he  was  of  opinion  thai,  C.  dying  under  age,  his 
fliare  did  furvive  to  the  others,  and  fhould  not  go  to 
the  heir  at  law. 

Chap. 9. f  22.  §  8.  It  has  been  flated  in  a  preceding  chapter,  that, 
■where  there  are  two  different  difpofitions  of  the  fame 
eflate  in  a  will,  the  two  devifees  fhall  take  in  moieties  ; 

1  Infl.  112  h.  and  IMr.  Har^rave  fays,  that  in  fome  of  the  old  books, 
"•  I  •,  it  is  faid  cenerallY,  that  there  fhall  be  a  joint  tenancy  ; 

2  Atk.  373.  .  .    .  . 

3  Atk.  4(^3.      but,  according  to  the  modern  opinion,  and,  it  feems, 

the  beft,  there  will  be  a  joint  tenancy,  or  tenancy  in, 
common,  according  to  the  words  ufed  in  limiting  the 
two  eflates ;  by  which,  it  is  meant,  that,  if  the  two 
eflates  given  by  the  will  have  the  unity  or  famenefs  of 
interefl,  cfTcntial  to  a  joint-tenancy,  the  devifees  fhall 
be  joint-tenants  j  but,  otherwife,  fhall  be  tenant^  iu 
common. 

Wha^  Words  §  9.  "Wherever  an  eflate  is  devifed  to  two  or  more 
cjf;,tc  ale-  perfons,  and  there  are  any  words  in  the  will  indicating 
cpuimon.  ^n  intention,  that  the  devifees  fhall  take  feveral  and 

^iftinft  Ihares,  they  will  be  tenants  in  commoij. 

5  10.  A  man 
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§  I  o.  A  man  devlfed  his  lands  to  his  wife  for  life,  Torret  v. 
the  remainder  to  A.,  B.,  and  C,  and  their  heirs  re-  staes['434. 
fpedtively,  for  ever.  The  queftion  was,  whether  A., 
B.,  and  C,  were  joint-tenants,  or  tenants  in  common? 
The  court  held,  that  here  was  a  tenancy  in  common, 
and  that  it  fliould  go  throughout,  ?.nd  was  not  to  be 
divided  :  and  the  intent  of  the  devifor  appeared  in  the 
will,  that  every  one  fliould  have  his  part,  and  their 
heirs ;  fo  here  was  a  provifion  made  for  children,  and 
the  word,  "  re/pe^hely"  would  be  idle,  if  another 
conftrudion  fliould  be  made,  and  would  fignify  no  more 
than  whyat  the  law  faid  without  it. 

§  II.  Lands   were   devifed   to   five   perfons,  their   Janrcs  v. 

1  Collins, 

heirs  and  afligns,.  all  of  them  to  have  part  and  part    Hct.  29. 
alike,  and  the  one  to  have  as  much  as  the  other.     Ad-   ^*'"'       '  '^^' 
judged  to  be  a  tenancy  in  common. 

§  12.  One  Lewen  devifed  lands  to   his   two   fons  Lewen  v. 

equally,  and  their  heirs.     It  was  adjudged,  that  the  }^\\^\  g^^J 

devifees  took  as   tenants  in  common;  for,  otherwife,  iVern. 32. 
the  word  "  equally  **  would  have  no  meaning. 

§  13.  A  perfon  devifed  a  mefTuage,  with  the  ap-    Dennv. 
purtcnances,  unto  M.  G.  and  T.  R.  equally  to  them,    c^w '"  5^-, 
his  fifl:er's  fons.     Lord  Mamjield  faid,  there  was  no 
room  for  argument ;  "  equally "  implied  a  divifion : 
whereas,  if  they  v/ere  to  take  as  joint-tenants,  there    ^'^^  y*^*  3^' 
would  be  no  divifion. 


§  14.  The  words,  "  equally  to  be  divided,^*    have 

always  been  held  to  create  a  tenancy  in  common  in  a 

13  will. 
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will,  becaufe  they  imply  a  divifion  :  whereas,  betwecK 
joint-tenants,  there  is  no  divifion,  unlefs  there  are  other 
words  in  the  will ;  as,  in  fome  of  the  preceding  cafes, 
giving  a  right  of  furvivorfliip. 

Kinr  V.  §  15.  A  man  devifed  to  his  wife  for  life,  and,  after 

Cro.Tl'44.S.     her  deceafe,  to  his  three  daughters,  equally  to  be  di- 
3  ^"P-  39"        vided  ;  and  if  any  of  them  died  before  the  other,  then 

3  Mod  209.  '  ■*  ^  ' 

the  furvivors  to  be  her  heirs,  equally  to  be  divided ; 
and  if  they  all  died  without  iffue,  then  to  others,  iffc. 
It  was  held,  that  the  daughters  were  not  joint-tenants, 
but  that  they  had  feveral  inheritances  in  tail,  with 
crofs-reniainders. 

ri  ff  tt  V.  §  16.  A  man  devifed  lands  to  his  two  fons  and  their 

Salk  ^2^26  heirs,  and  the  longer  liver  of  them,  equally  to  be  di- 
vided between  them  and  their  heirs,  after  the  death  of 
his  wife.  The  court  was  of  opinion,  that  the  fons 
were  tenants  in  common,  and  that  the  devife  was 
good ;  and  the  reafon  was  upon  the  conftruclion  of 
wills,  that  it  ought  to  be  according  to  the  intent  of  the 
devifor  ;  his  ijitent  appearing  to  be,  not  only  to  pro^ 
vide  for  his  two  fons,  but  for  their  pofterity  ;  that  not 
only  his  two  fons,  but  their  heirs,  fliould  have  an 
equal  part :  for  the  words  were,  "  equally  to  be  divided 
"  bet-icecn  them  and  their  heirs.**  And  though,  by  the 
firit  Vv^ords,  it  was  given  to  them  and  the  furvivor  of 
them,  yet  the  lafl  words  explained  what  he  intended 
by  the  word  '■'-  furvi-vor  f*  that  the  furvivor  fhcuI4 
have  an  equal  divifion  with  the  heirs  of  him  who  fhould 
die  firu.  x\nd,  though  the  tellator  had  not  aptly  ex- 
prefTed  himfclf,  yet,  upon  all  the  words  taken  together 
his  meaning  feemed  to  be  fo. 

§  17.  A  perfon 
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§  17.  A  perfon  devifed  two  leafehold  houfes  to  'j.P.    Prince  v. 
and  7.  H.  and  then  faid,  My  will  and  meaning  is,  that    ^^'fj!'"' 
the  rents  of  my  two  faid  houfes  fhall  be  equally  fhared 
and  divided  between  them  the  faid  J.  P  and  J.  H.  as 
aforefaid.     It  was  held,  that  the  devifees  took  as  te- 
nants in  common. 

§  1 8.  A  perfon  devifed  a  freehold  eflate  to  truftees  Sheppard  v. 
and  their  heirs,  in  truft  to  permit  his  three  fifters  and  2^Atk.  441. 
their  affigns  to  hold  and  enjoy  the  faid  premifes,  and 
to  receive  the  rents  thereof  to  their  fole  and  feparate  ufe  ; 
and  as  his  faid  fifters  fliould  feverally  die,  he  gave  the 
premifes  to  their  feveral  heirs.  Lord  Hardwicke  held, 
that  the  plain  meaning  of  the  words,  "  as  they  feve- 
"  rally  die,"  Iffc.  was,  that  the  fifters  fliould  take  as 
tenants  in  common. 

§  1 9.  A  teftator  devifed  all  his  real  eftates  to  truf-  Maryat  v. 
tees,  as  foon  as  his  three  daughters  fliould  attain  their  ^  y^j-'  ^^* 
refpeftive  ages  of  2 1 ,  to  convey  to  them  and  the  heirs 
of  their  bodies,  and  their  heirs,  as  joint-tenants  Lord 
Hardwicke,  after  obferving  that,  on  account  of  the  di- 
reftion  to  convey,  this  was  an  executory  truft,  in 
which  cafe,  the  court  aftumed  greater  latitude  of  mould- 
ing the  will  according  to  the  intention  of  the  teftator, 
gave  his  opinion,  that  the  daughters  did  not  take  as 
joint- tenants,  but  that  conveyances  fliould  be  made  to 
them  at  21  refpeftively  in  tail,  with  crofs-remainders 
in  tail ;  by  which  means,  furvivorfliip  would  be  pre- 
ferved  upon  the  death  of  any  daughter  without  ifllie, 
which  was  the  moft  that  was  meant  by  joint-tenants, 

§  20.  A  devlfe 
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Stones  V.  §  20.  A  devife  of  lands  to  truflees  for  payment  of 

1  Vtl  Vec.      debts,  the   remainder  to   go  and  be  equally  divided 

among  his  three  younger  children  and  the  furvivor  of 

them,  and   their  heirs  for  ever,   was  held  by  Lord 

Hardzcich  to  create  a  tenancy  in  common. 

Rofev.  Hill,  §  21.  A  perfon  devifed  lands  to  his  five  children, 
^  "^'^*  *  *  and  the  furvivors  and  furvivor  of  them,  and  the  exe- 
cutors and  adminiftrators  of  fuch  furvivor,  fhare  and 
fhare  alike,  as  tenants  in  common,  and  not  as  joint- 
tenants.  It  was  contended,  that  this  was  a  tenancy  in 
common  amongft  the  five  children  for  life,  with  fur- 
vivorlliip  to  the  longer  liver  of  them.  Lord  Mansfield 
faid,  that  an  eftate  to  more  than  one,  with  a  be- 
nefit of  furvivorfhips,  was  a  joint-tenancy.  But,  here, 
the  teft^tor  had  exprefsly  declared,  that  they  fhould 
not  take  as  joint-tenants.  It  was  plain,  that  the  chil- 
dren were  not  to  take  as  joint-tenants,  and  alfo,  that 
the  teftator  confidered,  that  fevcral  of  his  five  children 
might  happen  to  die  in  his  own  lifetime,  and  therefore 
made  a  provifion  for  fuch  of  them  as  fhould  furvive 
him,  and  be  in  exiftence  at  the  time  when  the  intereft 
was  to  vefl,  and  their  reprefentatives.  He  meant  to 
prevent  a  lapfe  j  and,  therefore,  the  court  might  ra- 
ther apply  the  words  to  a  fixed  particular  time,  than 
give  no  meaning  at  all  to  them.  And  this  was  agree^ 
I  Ab.  Eq.  able  to  the  cafe  of  Stringer  v.  PJAlUps,  Judgment  that 
^5^'  the  children  took  as  tenants  in  common. 

Garland  V.  §  22.  Robert  Clarke  devifed  his  eftate  to  truftces 

Gliomas,  ^^^  (jielj.  heirs,  to  the  ufe  of  the  teftator's  niece  Sufan-^ 

I  Enf.  &  ?i;l.  •  ^  ^  -^ 

K  R.  b2.        nab  Clarke^  and  his  two  nieces  EUzabeih  Garland  and 

Ann 
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Ann  Corry^  and  the  furvivor  and  furvivors  of  them, 
and  the  heirs  of  the  body  of  fuch  furvivor  and  fur- 
vivors, as  tenants  in  common,  and  not  as  joint-tenants, 
and  for  want  of  fuch  ilTue  remainder  over. 

Upon  a  cafe  fent  by  the  Mafler  of  the  Rolls  for  the 
opinion  of  the  Court  of  Common  Pleas,  the  Judges 
of  that  court  certified,  that  the  devifees  took  as  tenants 
in  common. 

§  23.  It  has  been  flated,  that  two  perfons  may  have   J\'^^*  ^-  ^' 
an  eftate  in  joint-tenancy  for  their  lives,  and  be  tenants 
in  common  of  the  inheritance.     Thefe  eftates  may  be 
created  by  will  as  well  as  by  deed. 

S  24.  A  perfon  devifed  an  eftate  to  be  fold  for  the  Bavker  v. 

payment  of  debts  and  legacies,  and  dire6ted,  that  the  ^p.Wms.' 

furplus  of  the  money  fhould  be  laid  out  in  the  pur-  280.  s^Bro. 

chafe  of  lands,  to  be  fettled  to  the  ufe  of  the  teftator's  Barker  v. 
two   nephews,  and  the  furvivor   of  them,  and   their      j^^^J^  j -^ 

heirs,  equally  to  be  divided  between  them,  Ihare  and  S.  C. 
fliare  alike.     The  queftion  was,  whether  thefe  words 
created  a  joint-tenancy,  or  a  tenancy  in  common  ? 

Lord  King  faid,  it  was  a  certain  rule,  in  the  expofi- 
tion  of  wills  efpecially,  that  every  word  fhould  have 
its  efFe£t,  and  not  be  rejected,  if  any  conftruftion  could 
pofTibly  be  put  upon  it ;  and  here  he  thought  there 
might.  The  firft  part  of  the  devife  being  to  two,  and 
the  furvivor  of  them,  made  them  plainly  joint-tenants 
for  life,  and,  therefore,  they  fhould  be  fo  taken.  And 
then,   as   to  the  next  words,    "  and  to   their  heirs 

"  equally 
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*'  equally  to  be  divided  between  them,  fhare  and  fliare 
"  alike,"  thefe  were  plainly  words  importing  a  tenancy 
in  common,  and  fhould  operate  accordingly,  fo  as  to 
make  them  tenants  in  common  of  the  inheritance ;  by 
which  conflruclion  of  the  will,  every  word  would  take 
place. 


What  Words 
create  Crofs 
Remainders. 


A  decree  was  made  accordingly,  which  was  affirmed 
by  the  Houfe  of  Lords. 

§  25.  With  refpecl  to  the  words  by  which  crofs 
remainders  are  exprefsly  created  in  a  will,  they  are  of 
courfe  the  fame  as  thofe  which  are  ufed  for  that  pur- 
pofe  in  a  deed.  But  crofs  remainders  may  arife  in  a 
will  by  implication  of  law,  where  it  appears  to  have 
been  the  intention  of  the  teftator,  that  there  fhould  be 
crofs  remainders. 


Clache*sCafe, 
Dyer  303. 
330- 


§  26.  yf.  having  iilue  five  fons,  his  wife  being 
enfient  with  the  fixth,  devifed  two-thirds  of  his  lands 
to  his  four  younger  fons,  and  the  child  in  ventre 
mafris,  if  it  was  a  fon,  and  their  heirs ;  and  if  they 
all  died  without  ilTue  male  of  their  bodies,  or  any  of 
them,  that  the  lands  flrould  revert  to  the  right  heirs  of 
the  devifor.  It  was  adjudged  that  the  younger  fons 
were  tenants  in  tail,  with  crofs  remainders  to  each  of 
them.  For  it  was  clearly  the  intention  of  the  teflator 
that  no  part  of  the  eftate  devifed  fhould  revert  to  the 
heirs  of  the  devifor,  as  long  as  any  iifue  remained  of 
any  of  his  younger  fons. 


§  27.  A  mm 
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§  27.  A  man  having  two  fons  devlfed  part  of  his  ClnJoc^c  v. 
lands  to  one  of  them  and  his  heirs,  and  the  remaining  cTJ.]l' Ckj^. 
part  to  the  other  and  his  heirs :  and  added  this  item, 
I  will  that  the  furvivor  of  them  fhall  be  heir  to  the 
other,  if  either  of  them  die  without  ilTue.  Adjudged 
that  they  were  tenants  in  common  in  tail,  with  crofs 
remainders. 

5  28.  A  teflator  devifed  In  thefe  words — "I  give   Holmes  v. 
••«  all  my  lands  in  M.  to  my  two  daughters  Elizabeth   x.^Raym. 

"  and  Ann^  and  their  heirs,  equally  to  be  divided  be-  452. 

z  Show.  135. 

"  tween  them  ;  and  in  cafe  they  happen  to  die  without 
*'  iflue,  then  I  give  and  devife  all  the  liiid  lands  to  my 
"  nephew."  It  was  adjudged  that  the  two  daughters 
took  eflates  tail  with  crofs  remainders. 


§  29.  It  was  however  laid  down  by  the  judges  In    Not  to  be  Im- 

•     1  nil  plied  between 

the  reign  of  Cha.  I.  that  crofs  remamders  mould  not   more  than 
be  implied  between  more  than  two  perfons.     And  Mr.   ^^^°' 
Serjeant  JViUiams  obferves  that  this  doclrine  was  efla-    [  Saund.  Rep. 
bliihed  for  two  reafons  ;  one  was  to  prevent  as  well    ^^5*-"- 
the  confufion  which  it  was  faid  would  follow  from  the 
divlfion  of  an  eftate  among  many,  as  the  uncertainty 
which  would  arife  whether  the  furvlving  fhares  fhould 
veft  in  them  as  joint-tenants,  or  tenants  in  common, 
and  for  what  eftate.    The  other,  w^hich  was  a  technical 
reafon,  was  to  avoid  the  fpHttIng  of  tenures. 

§  30.  A  perfon  having  three  fons,  and  being  feifed    Gllbeitr. 
of  three  houfes,  devifed  a  houfe  to  each  fon,  and  his    Cro^a.  65-. 
heirs  ;  with  a  provifo  that  If  all  his  faid  children  fhould 
die  without  iifue  of  their  bodies  begotten,  that  then 

all 
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all  his  faid  meffaages  ihould  remain  over,  and  be  to 
his  wife  and  her  heirs.  It  was  adjudged  that  thefe 
words  did  not  create  crofs  remainders  between  the 
fons,  but  that  on  the  death  of  any  one  of  them  with- 
out iffue,  his  houfc  fhould  go  over  to  his  mother. 
And  Doderidge  faid  that  although  in  a  devife  to  two 
perfons  there  might  be  crofs  remainders  by  implication, 
yet  that  in  a  devife  to  three,  crofs  remainders  fliould 
never  be  implied,  on  account  of  the  uncertainty  and 
inconvenience. 

Cole  V.  S  3 1  •  Iji  a  fubfequent   cafe   Lord  Hale   faid,  that 

Levingtton,      Qxok  remainders  fhould  not  be  created  between  three 

1  Vent.  224. 

perfons,  unlefs  the  words  of  the  v.ill  plainly  proved 
the  intent  of  the  teftator  to  have  been  fo.  As  if 
Blachacre  were  devifed  to  A.  Whitacre  to  B.  and 
Greenacre  to  C  and  if  they  all  die  without  ifluc  of  their 
bodies,  'uel  alterlus  eorunij  then  crofs  remainders  would 
be  allowed. 

Comber  V.  §  32*  Richard  Holden  devifed  lands  to  his  grandfon 

2  '  Richard    Holden,    and   grand-daughter  Ann   Holden, 

equally  to  be  divided,  and  to  the  heirs  of  their  re- 
fpecllve  bodies ;  and  for  default  of  fuch  iffue,  to 
another  perfon.  It  was  determined  that  there  were 
no  crofs  remainders  between  Richard  and  Ann  Holden, 
becaufe  there  were  no  exprefs  words,  nor  any  necellary^ 
implication  to  raife  them  ;  for  the  mere  words,  "  and 
"  for  default  of  fuch  iflue,**  being  relative  to  what 
went  before,  only  meant,  and  for  default  of  heirs  of 
their  refpeclive  bodies ;  and  then  it  was  no  more  than 
if  it  had  been  a  devife  of  a  moiety  to  Richard  and  the 

heirs 
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heirs  of  his  body,  and  of  the  other  moiety  to  Elizabeth 
and  the  heirs  of  her  body,  and  for  default  of  heirs  of  Williams  v. 
their  refpedive  bodies,  remainder  over ;  in  which  cafe    g^^a.  996. 
there  could  be  no  doubt. 

§  33.  In  the  cafe  of  Doe  v.  Cooper  which  has  been  Ch.  12. 
ftated  in  a  former  chapter,  Mr.  Juftice  Lawrence  ob- 
ferved  that  the  principal  part  of  the  plaintiff's  argu- 
ment was  founded  upon  the  raifmg  of  crofs  remainders 
by  implication  between  the  iffue  of  Richard  Cook  :  but 
it  was  a  fettled  rule  that  they  fliould  not  be  implied 
between  more  than  two,  unlefs  fuch  appeared  upon 
the  face  of  the  will  to  have  been  the  intention  of  the 
teftator :  but  no  fuch  intent  appeared  in  that  cafe  from 
the  v/ords  of  the  will,  nor  could  it  be  implied  merely 
from  the  circumflance  that  the  remainder  over  was 
not  to  take  efFed,  but  upon  the  dying  of  Richard  Cook 
without  leaving  iffue. 

§  34.  Joh?i  Owen  being  feifed  in  fee  of  two  mef-  Davenport  v. 
fuages,  devifed  them  to  his  wife  for  her  life,  and  after  ^  ^'^'j^^ 
her  deceafe  to  his  fon  and  daughter  John  and  Mar- 
garet to  be  equally  divided  between  them,  and  the 
feveral  and  refpeclive  iffues  of  their  bodies,  and  for 
want  of  fuch  iffue  to  his  wife  in  fee.  Lord  Hardwich 
was  of  opinion  that  this  will  was  not  fo  penaed  as  to 
create  crofs  remainders,  which  not  being  favoured  by 
rhe  law  could  only  be  raifed  by. an  impHcation  abfo- 
lutely  neceffary  ;  and  that  was  not  the  cafe  here,  for 
the  words  feveral  and  refpe£tive  effectually  disjoined 
ihe  title. 

Vol.  VI.  Ee  §35.  Aperfon 
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Perry  v.  §  35.  A  peifoii  devifed   to   his   four  fillers  .and  a 

Cowp.'777.  niece  for  their  lives,  fliare  and  fliare  alike,  as  tenants 
in  common,  and  not  as  joint-tenants,  remainder  to 
their  fons  fucceflively  in  tail  male,  remainder  to 
their  daughters  in  tail,  the  reverfion  to  his  own  right 
heirs. 


Lord  Mans/ield  faid,  that  wherever  crofs  remainders 
were  to  be  railed  by  implication  between  two,  and  no 
more,  the  prefumption  was  in  favour  of  crofs  remain- 
ders, where  they  were  to  be  railed  between  more  than 
two,  there  the  prefumption  was  againfl  crofs  remain- 
ders ;  but  that  prefumption  might  be  anfwered  by 
circumftances  of  plain  and  manifeft  intention  either 
way.  This  was  a  qualification  of  the  rule  laid  down 
in  former  cafes ;  for  they  feemed  to  fay  that  there 
fhould  not  be  crofs  remainders  between  more  than  two  j 
but  the  true  rule  was  to  take  it  with  the  quahfication 
above  ftated.  Here  the  prefumption  was  againfl:  crofs 
remainders,  and  judgement  was  given  that  there  were 
no  crofs  remainders. 

But  this  Doc-        $  36.    Mr.   Serjeant    IFilliams   obferves    that    the 
alteredr   ^^     ^^^^  °^  ^^°^^  remainders  has  of  late  years  been   con- 

1  Saund.  R.      ftrued  with  fome   qualification,    and   the  learning  of 

18  j  a,  n.  o.  ^ 

courts  of  juflice  feems  to  have  been  in  favour  of  them; 
for  the  fettled  diftindion  now  is,  as  laid  down  by  Lord 
Mansfield  in  the  preceding  cafe. 

Doe  V.  Bur-  §  37«  A  perfon  after  devifmg  to  his  fons  in  fuc- 

2  Eaft.  R.  47:  ceflion  for  life,  with  remainder  to  the  heirs  male  of 

their 
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their  bodies,  remainder  to  the  heirs  female  of  their 
bodies,  devifed  to  the  ufe  <5f  all  and  every  his  daughter 
and  daughters  as  tenants  in  common,  and  not  as  joint- 
tenants,  and  to  the  heirs  of  her  and  their  body  and 
bodies  ifluing,  with  remainder  to  the  heirs  of  his  bro- 
ther Abraham  for  ever.  Lord  Mansfeld  laid  the 
queflion  was,  whether  the  intent  was  fo  plain  as  that 
it  could  not  be  effectuated  without  giving  crofs  re- 
mainders ;  and  the  court  thought  that  it  was  plain  and 
unavoidable  to  give  crofs  remainders.  The  teftator 
had  three  fons  to  each  of  whom  he  gave  feveral  eftates 
in  tail.  His  plan  was  to  follow  the  courfe  of  defcent, 
by  preferring  even  the  female  line  of  each  of  his  fons 
(in  failure  of  the  male)  before  his  other  fons  and  their 
male  line,  and  before  his  own  daughters.  He  thought 
the  coming  to  his  daughters  a  remote  contingency,  he 
therefore  made  ufe  of  the  words  daughter  and  daugh- 
ters ;  all  and  every  ;  if  two  or  more  ;  fuppofmg  that 
the  number  might  be  reduced  before  they  might  be- 
come entitled.  He  took  for  granted  that  a  remainder 
to  his  brother  Abraham,  who  was  alive  when  he  made 
the  will,  could  not  take  place  till  failure  of  his  own 
iffiie  ;  therefore  he  limited  the  remainder  to  the  heirs 
of  his  brother  Abraham,  fuppofmg  it  not  likely  to 
happen  in  his  time.  '  He  alfo  Hmited  the  remainder  in 
the  fingular  number;  conceiving  it  could  not  take 
effeft  till  the  death  of  the  lad  daughter  without  ifiuc. 
"  We  think  thefe  words  are  equivalent  to  an  exprefs 
"  declaration  that  there  ihall  be  crofs  remainders.  In 
"  all  the  limitations  the  female  line  of  each  fon  mull 
*'  fail,  before  the  male  line  of  the  other  fons.fhall 
''  take,  and  all  mufl  fail  before  the  daughters  could 
E  e  3  "  take : 
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"  take :  Then  it  would  be  abfiird  to  fuppofe  that  he 
**  meant  to  devife  over  the  fhares  of  any  of  his  own 
*'  daughters  dying,  from  the  reft,  when  he  had  not 
"  done  fo  by  his  fons  daughters  ;  or  that  he  fhould 
"  have  given  to  the  heirs  of  his  brother,  the  fliare  of 
*'  one  of  his  own  daughters  dying,  while  any  of  them 
"  was  left :  for  if  Abraham  had  no  children,  then 
"  the  daughters  would  be  his  heirs.  Therefore  we 
"  think  he  has  given  all  his  daughters  the  eftate,  v.ith 
**  crofs  remainders  as  fully  as  ii"  he  had  given  them  in 
"  the  moft  exprefs  words." 

Wright  V.  §  33'  -A.  devife  was  in  thefe  words — "  To  the   ufe 

Cowp.  31.  **  ^^  '^^^  ^"^^  every  the  daughter  and  daughters  of  the 
"  body  of  P.  H.  and  to  the  heirs  of  her  and  their 
"  body  and  bodies  lawfully  iftuing,  fuch  daughters  if 
"  more  than  one  to  take  as  tenants  in  common  and 
"  not  as  joint-tenants  ;  and  for  default  of  fuch  iffue 
*'  to  the  right  heirs  of  the  devifor  for  ever."  There 
were  two  daughters  and  one  of  them  having  died  an 
infant,  the  queftion  was  whether  her  fifter  became 
entitled  to  her  moiety.  On  a  cafe  being  fent  out  of 
the  Court  of  Chancery  for  the  opinion  of  the  Judges 
of  the  King's  Bench  the  certificate  was — "  There  are 
"  no  words  in  the  inftrument  which  intimate  any 
"  intention  to  limit  over  the  refpeftive  fhares  of  the 
*'  two  daughters  dying  without  heirs  of  their  bodies 
"  refpedively  :  on  the  contrary  the  limitation  over  is 
"■  of  the  whole  eftate,  limited  to  all  the  daughters, 
*'  and  is  to  take  place  on  the  exprefs  contingency  of 
"  failure  of  all  and  every  the  daughter  and  daughters, 
"  and  the  heirs  of  their  body  and  bodies ;  and  the 

**  limitation 
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*'  limitation  over  on  default  of  fuch  ifflie  is,  to  the 
"  heir  at  law.  Confequently  we  are  of  opinion,  that 
"  as  nothing  is  given  to  the  heir  at  law,  whilfl  any 
"  of  the  daughters  or  their  iflue  continue,  they  mull 
*'  amongfl  themfelves  take  crofs-remainders.'* 

§  39.  George  Pbipard  devifed  an  eftate  to  his  bro-  Phlpard  v. 
thers  JVi/iiam  and  Jobn,  and  his  fifler  Eli-zabeth,  and  Cowp.  797. 
the  heirs  of  their  bodies,  as  tenants  in  common,  and 
not  as  joint-tenants  ;  and,  for  want  of  fuch  iflue,  to 
his  own  right  heirs  for  ever.  Upon  a  cafe  fent  out  of 
Chancery  for  the  opinion  of  the  Judges  of  the  King's 
Bench,  whether  there  were  crofs-remainders  created 
by  the  will.  Lord  Mansfield  faid,  that  the  reafon  given 
in  the  old  cafes  againlt  raifmg  crofs-remainders,  to  pre- 
vent the  fplitting  of  freeholds,  had  not  very  great 
weight  at  the  time  it  was  given,  and  certainly  had  none 
now.  To  be  fure,  where  they  were  to  be  raifed  be- 
tween two,  and  no  more,  the  favourable  prefumption 
was  in  fupport  of  crofs-remainders ;  where  between 
more  than  two,  the  prefumption  was  againfl  them ; 
but  the  intention  of  the  teflator  might  defeat  the  pre- 
fumption in  either  cafe.  In  Davenport  v.  Oldis,  where  Ante, 
the  queflion  was,  whether  crofs-remainders  fhould  be 
raifed  between  two  only.  Lord  Hardwkke,  by  way  of 
general  obfervation,  laid  it  down,  that  the  words,  in 
default  of  fuch  ilfue,  iliould  not  merely  in  themfelves 
create  crofs-remainders.  But,  fmce  that  time,  in  the 
cafe  of  Wright  v.  Holfordy  the  court  went  exprefsly  on  Ame. 
the  diflindion  of  there  being  no  words,  fuch  as,  re- 
fpeftively,  to  fever  the  titles  ;  but  that  the  limitation 
over  being,  in  default  of  all  the  liTues,  the  rule  of  con- 

E  e  3  ilrudion 
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ftru'flion   laid  down  as  between   two   fhould  obtain. 
The  cafe  of  Wright  v.  Holford,    therefore,    upon  full 
confideration,  fays,  that  thefe  words  fhall  lay  fuch  a 
foundation,  as  to  create  crofs-remainders :  and,  in  ge- 
neral, he  believed,  in  devifcs  of  this  kind,  the  inten- 
tion of  the  tefiator  was  in  favour  of  crofs-remainders. 
But  there  muft  be  fome  circumftances  manifefling  fuch 
intention.     In  the  prefent  cafe,  the  tefiator  had  two 
brothers  and  a  filler  ;  if  he  meant  his  eflate  fhould  have 
gone  to  his  heir  at  law,  there  was  no  occafion  to  make 
a  will,  therefore,  it  was  clear  he  did  not  mean  his  bro- 
ther John  fhould  take  it  as  heir,  or  that  William  fhould 
^0  fo.     But  he  meant  that  his  fifler  fhould  be  equally 
an  object  of  his  bounty.     It  was  clear,  that  he  meant 
no  divifion  fhould  take  place  to  create  an  inequality 
between  them   till  a  failure  of  the  heirs  of  all  their 
bodies.       He,  therefore,  began  -with   the   difpofitiou 
thus :  "  As  to  all  my  temporal  eflate,  I  give  my  lands 
"  to  my  two  brothers  and  my  fifler,  and  to  the  heirS 
"  of  their  bodies  lawfully  begotten."     Thefe  were  the 
words  of  an  ignorant  man,  and  the  will  was  inaccu- 
rately drawn ;  for  there  could  not  be  a  limitation  to 
two  brothers  and  a  fifler,  and  to  the  heirs  of  their  three 
bodies.     The  Court,  therefore,  mufl  mould  them  as 
hiear  to  the  intent  of  the  tefiator  as  they  could.     The 
lands,  he  faid,  were  equally  to  be  enjoyed  by  his  bro- 
thers and  fifler,  and  the  heirs  of  their  bodies.     It  was 
impofTible  to  have  exprefled  his  intention  that  his  fiflet 
fhould   take  equally  with  his  brothers  more  plainly. 
He  meant  his  eflate  fhould  continue  fettered  with  an 
mtail  as  long  as  the  exiflence  of  the  perfons  then  in 
being,  and  their  ilTue  j  and  that  his  heir  at  law  fhould 

take 
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take  nothing  till  after  that  mtail  was  determined  i 
whereas,  if  the  conflrudion  were  to  be,  that  the  heir 
at  law  fhould  take  upon  the  failure  of  ilfue  of  any  one, 
the  elder  or  the  younger  brother,  as  the  cafe  might 
happen,  would  then  take  a  fee  in  the  fliare  of  the  de- 
ceafed  brother  or  filler,  and  fo  create  an  inequality, 
which  the  teflator  never  intended  to  make.  For  it 
was  limited  to  them,  and  the  heirs  of  their  bodies,  and 
for  want  of  fuch  ilfue  ;  want  of  iflue  there,  plainly 
meant  ilfue  of  all  of  them.  How  could  it  then  be 
executed,  but  by  raifing  crofs-remainders  ?  It  feemed 
to  be  as  ftrong  a  cafe  as  that  of  Wright  v.  Holford, 
The  other  Judges  concurred,  and  the  Court  certified 
that  there  were  crofs-remainders. 

§  40.  A  perfon  devifed  to  all  and  every  the  daugh-  Athetton  v. 
ter  and  daughters  of  the  body  of  his  daughter  Marthuy  Rep.  710. 
and  the  heirs  male  of  the  body  of  fuch  daughter  or 
daughters  equally  between  them,  if  more  than  one,  as 
tenants  in  common,  and  not  as  joint-tenants  j  and  for 
and  in  default  of  fuch  iifue,  he  gave  and  devifed  all 
his  faid  premifes  unto  his  right  heirs  for  ever.  Upon 
a  cafe  fent  out  of  Chancery  for  the  opinion  of  the 
Judges  of  the  King's  Bench,  Lord  Kenyan  faid,  that, 
as  between  two  only,  it  fhould  be  prefumed  that  crofs- 
remainders  were  intended  to  be  raifed  j  but  if  there 
were  more  than  two,  it  was  neceffary  to  refort  to  other 
words  in  the  will  to  difcover  an  intention  to  raife  crofs- 
remainders :  but,  here,  there  was  no  doubt  from  the 
words  of  the  limitation  over,  but  that  the  devifor  in- 
tended to  raife  crofs-remainders  between  the  grand- 
daughters.   The  teftator  clearly  intended  that  the  whole 
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fiiould  go  together,  whereas,  if  no  crofs-remainders 
were  raifed  between  the  granddaughters,  it  would  go 
to  the  right  heirs  by  feparate  portions  on  the  death  of 
each  grand-daughter. 

Mr.  Juftice  Buller  faid,  this  was  a  flronger  cafe  for 
Ante.  railing  crofs-remainders  than  that  of  Pbipard  v.  Mans- 

jield\  for  here,  befides  the  words,  for  default  of  fuch 
iifue,  namely,  iflue  of  all  of  them,  the  devife  over  is 
of  ^// the  devifor's  eftates.  Now,  they  could  not  all 
go  together,  but  by  making  crofs-remainders  between 
the  grand-daughters. 

The  Court  certified,  that  the  daughters   of  Martha 
took  eftates  in  tail-male  with  crofs-icmainders. 

§  41.  It  is  obfervable,  that  the  words,  feveral  and 
refpedive,  were  relied  upon  in  the  cafes  of  Comber  v. 
H/7/,  and  Davenport  v.  Oldh^  to  fliew  that  the  limita- 
tion over  was  to  take  place  upon  failure  of  either  of 
the  daughters,  and  their  iiTue  refpedively.  But,  in 
the  following  cafe,  crofs-remainders  were  raifed  by 
implication,  notwithflanding  the  ufe  of  the  word  re- 
fpe£ti?e. 

Watfon  ▼.  ^  ^2.  A  perfon  devifed  an  eftate  to  all  and  every  the 

Aoxon* 

2  Eaft.  R.        younger  children   of  Mary  Toxon,  begotten  or   to  be 
^  begotten,  if  mere  than  one  equally  to  be  divided  among 

them,  and  to  the  heirs  of  their  refpeclive  body  and 
•    bodies,  to  hold  as  tenants  in  common,  and  not  as  joint- 
tenants.     And,  if  the  faid  Mary  Foxon  fhall  have  only 
cne  child,  then  to  fuch  only  child,  and  to  the  heirs  of 

his 
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his  or  her  body  lawfully  iffuing  ;  and,  for  want  of  fuch 
ilTue,  he  gave  and  devifed  the  faid  premiles  to  C.  N. 
The  queliion  was,  whether  crofs-remainders  were  raifed 
between  the  younger  children  of  Mary  Foxon. 

Lord  Kenyon  faid,  that  where  crofs-remainders  were 
to  be  raifed  by  implication  between  two,  and  no  more, 
the   prefumption  was  in    favour  of  crofs-remainders  : 
where  thev  were  to  be  raifed  between  more  than  two, 
the  prefumption  was  againd  them  ;   but  that  prefump- 
tion might  be  anfwered  by  circumftances  of  plain  and 
maniFefl  intention,  either  way.     Whatever  was  decla- 
ratory of  the  intention  of  the  party,  he  took  to  be  ex- 
preffed.     No  technical  words  were  neceflary  to  convey 
an  Intention  ;  but  if,  taking  the  whole  inflrument  to- 
gether, there  was  no   doubt   of  the  party's  meaning, 
the  court  arrived  at  the  conclufion.      Now,  here  the 
teftator  fet  out  with  devifmg  all  his  farm,  ^r.  to  his 
daughter  and  grand-daughter  for  their  lives,  remainder 
after  the  death  of  the  furvivor  to  all  and  every  the 
younger  children  of  Mary  Foxon  ;  if  more  than  one, 
equally  to  be  divided  amongfl  them,  and  the  heirs  of 
their  refpeclivc  body  and  bodies  as  tenants  in  common  ; 
and,  if  only  one  child,  then   to  fuch   only  child,  and 
the  heirs   of  his   or  her  body,  '<3'c ;  and  for  want  of 
fuch  IlTue,  he  gave  and  devifed  the  faid  premifes  to  his 
fon-in-law  C.  N.     (What  he  meant  by  the  faid  pre- 
mifes  was  evident,  and  could  not  have  been  rendered 
clearer  by  faying,  all  the  faid  premifes,  though  it  might 
have  ferved  to  multiply  words).     Then  after  feveral 
limitations,  and  for  want  of  fuch  iffue,  he  proceeds  to 
divide  the  eflate  into  thirds,  to  go  to  different  perfons : 

till 
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till  then,  the  entirety  of  the  eflate  v^as  to  be  prefervcd> 
and  all  was  to  go  over  at  the  fame  time.  But  great 
flrefs  was  laid  here  upon  the  word  refpeclire^  as  dif- 
joining  the  title  ;  and  the  authority  of  Lord  Hardwicke 
Comber  V.  was  referred  to  in  the  cafes  mentioned.  No  perlbn 
^^  .        refrarded  whatever  fell  from  that  great  Judp^e  with  more 

JJavenport  °  o  o 

V.  Oldis,  reverence  than  he  did ;  but  it  was  unworthy  of  his 

great  learning  and  ability,  to  lay  fuch  ftrefs,  as  he  was 
flated  to  have  done,  on  the  word  "  refpcSiive.^*  Cre- 
ating a  tenancy  in  common  divided  the  title  as  much, 
\yhether  the  word  "  refpeclive**  was  ufed  or  not. 
And,  as  to  what  might  have  been  faid  by  other  judges, 
with  reference  to  the  opinion  delivered  in  Comber  v. 
Hill,  and  Davenport  v.  Oldis,  in  fubfequent  cafes, 
where  the  word  "  refpeclivc  "  did  not  occur ;  feeling 
themfelves  right  on  the  principle  on  which  they  pro- 
ceeded, it  was  not  to  be  wondered  at,  that  they  were 
defu'ous  of  relieving  their  own  minds  from  the  weight 
of  Lord  Hardwicke' s  opinion,  that  there  was  a  diftinc- 
tion  between  the  cafes,  in  the  omiflion  of  that  word 
on  which  he  fo  much  relied  :  but  it  was  too  much,  to 
infer  from  thence  that  thofe  Judges,  therefore,  ap- 
proved of  his  opinion,  or  that  their  judgments  were 
governed  folely  by  that  confideration.  In  the  cafe  of 
Atherton  v.  Pj'^,  the  devife  over,  in  default  of  fuch 
iifue,  was  of  all  the  teftator's  faid  lands :  and  flrefs 
was  laid  by  fome  of  the  Judges  on  the  word  all^  in 
fupport  of  raifmg  crofs-remainders  between  the  iffue, 
he  would  not  fay  by  implication,  but  by  what  the 
ludo-es  col  levied  to  be  the  intention  of  the  tellator. 
Bui  the  word  "  all "  vv'as  not  decifive  of  that  cafe, 
and,  in  truth,  made  no  diiference  in  the  fenfe ;  for  a 

14     devife 
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devlfe  over  of  the  faid  premifes,  or  the  premifes,  or 
all  the  faid  premifes,  meant  exadly  the  fame  thing. 
Admitting,  therefore,  the  general  rule,  that  the  prc- 
fumption  was  not  in  favour  of  railing  crofs-remainders 
by  implication  between  more  than  two,  flill  that  was 
upon  the  fuppofuion,  that  nothing  appeared  to  the 
contrary,  from  the  apparent  intention  of  the  tcftator. 
He  had  no  doubt  here,  but  that  the  teftator  intended 
to  give  crofs-remainders  among  the  iffue  of  M.  F.  Th« 
devife  over  of  the  premifes  meant  all  the  premifes :  he 
intended  that  all  the  eflate  fhould  go  over  at  the  fame 
time.  He  thought  Lord  Marisjield'%  quarrel  with 
Davenport  v.  Oldis  well  founded  :  and  he  agreed  with 
the  cafes  of  Wright  v.  Holford,  and  Phipard  v.  Mans^  Ante. 
field  ;  and  he  could  not  diflinguifh  this  cafe  from  thofe. 
He  was  clearly  of  opinion,  that  the  intention  of  the 
teftator  was  the  polar  ftar,  by  which  the  court  fhould 
be  guided  in  the  conftrudion  of  wills,  where  no  law 
was  infringed ;  and,  here,  the  intention  was  clear  to 
give  crofsrremainders.  The  other  Judges  concurred  j 
and  judgment  was  given  accordingly. 
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DEVISE. 


CHAP.  XVI. 


CGnJiriidion.- — What  Words  create  a  Condition,  and  make 
Lands  liable  to  Debts,  and  enable  Fcrjons  to  fell 
hands. 


§  I ,  ff^tjcil  IVorJs  create  a  Condi- 
tion. 
4..  Whnt     Words    mate  Lands 
Itabk  to  Debts. 


13.  If 'hat    IVords    enable  Perfons 
to /ell  Lands. 


Section  i. 

What  Words    \\/  ^^^^  refpecl   to  the  words  that  are  neceflary  to 
create  a  Con-      »         niake  a  devife  conditional,  it  is  laid   down  by 

dition.  ^  ^ 

i  Infl.  236  b.  Lord  Ccke,  that  many  words  in  a  will  make  a  condi- 
tion in  law,  that  make  no  condition  in  a  deed.  As  a 
devife  of  lands  to  an  executor  ad  vcJidendinn;  fo  if 
lands  be  devifed  to  one  ad  fohendum,  20/.  to  /.  S.  or 
paying  20/.  to  /.  N.  this  amounts  to  a  condition. 


Crickrr.er's 
Cafe, 


§  2.  A  man  feifed  of  certain  lands  held  in  focage, 
having  ifliie  two  daughters,  A.  and  B.  devifed  all  his 
lands  to  A.  and  her  heirs,  to  pay  unto  B.  a  certain 
fum  of  money,  at  a  certain  day  and  place.  The 
money  was  not  paid ;  and  it  was  adjudged  that  the 
words,  "  to  pay,  Cs?r."  did  amount  in  a  will  to  a 
condition :  and  the  reafon  was,  for  that  the  land  was 

devifed 
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devlfed  to  A.  for  that  purpofe,  otherwife  B.  to  whom 
the  money  was  appointed  to  be  paid  would  be  without 
remedy ;  and  the  Icffee  of  B.  upon  an  ejednient  reco- 
vered a  moiety  of  the  lands  againft  .'/. 

§  3.  A  perfon  devifed  his  eftpte  to  his  fecond  fon  in   Curtels  v. 

_  ...  1  •     r  1         1  I      Wolvcrfton, 

fee,  upon  condition  to  pay  to  his  tour  daughters  20 /♦  Cro.  Ja.  5^. 
each  at  their  fall  age.  Tliis  was  held  to  be  a  con- 
dition ;  for  it  fhould  be  expounded  according  to  the 
common  law,  where  it  was  not  neceflary  to  expound 
it  to  the  contrary.  But  where  a  devife  was  to  an  elded 
fon  upon  fuch  a  condi  Jon,  if  it  fliould  be  expounded 
to  be  a  condition  it  would  be  void  and  to  no  purpofe,    '^^'"•^Hock  v. 

Hammond, 

for   it  would  defcend  upon  the  eldefl  fon,    and  no    Cro.EHz.204. 
remedy  could  be  had  againfl;  him.  ^  ^^f.  U. 

§  4.  By  the  common  law,  real  eftates  are  not  fub-   What  Words 

.    _,  ,  rill  z'        •  r\       make  Lands 

jecc  to  the  payment  or  debts  due  on  fnnple  contract,  n^bie  to 
unlefs  made  [o  by  will,  which  is  confidered  by  many  Debts, 
as  a  great  dcfccl,  becaufe  credit  is  in  facl  given  to  the 
poffeffors  of  landed  eftates,  in  proportion  to  the  value 
of  fuch  eftates.  He  therefore  who  negkds  to  charge 
his  lands  with  the  payment  of  his  debts,  fins,  as  it 
has  been  emphatically  faid,  in  his  grave :  and  if  he 
omits  this  circumftance  on  purpofe  to  defeat  the  de- 
mands of  his  creditors,  he  dies  vnth  a  deliberate  fraud 
in  his  heart. 

§  5.  Thefe  principles  have  given  rife  to  a  rule  botli 
at  law  and  in  equity,  that  whenever  a  teftator  exprelTes 
an  intention  that  all  his  debts  fhall  be  paid  ;  or  devifes 
all  his  property  fubieft  to  the  payment  of  liis  debts ; 

thclc 
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thefe  words  fhall  operate  fo  as  to  render  his  real  eflates 
fubject  to  his  debts. 

5  6.  A  perfon  devifed  in  thefe  words— as  to  my 
temporal  eftate  wherewith  God  hath  bleficd  me,  I  give 
and  difpofe  thereof  as  followeth.  Firll,  I  will  that  all 
my  debts  be  juflly  paid,  which  I  Ihall  at  my  death 
owe,  or  fland  indebted  in,  to  any  perfon  or  perfons 
whatfoever.  Alfo  I  devife  all  my  eilate  in  G.  to  A.  B. 
and  this  was  all  the  eftate  the  teftator  had.  Held  that 
this  will  created  a  charge  on  the  real  eftate  for  pay- 
ment of  debts. 


Trott  T. 
Vernon, 
Prec.  in  Cha. 
430. 


BcacKcroft  v. 
Beachcroft, 
2  Vcrn.  690. 


Harris  v. 

Ingledew, 

3P.Wn1s.9I, 


§  7.  A  man  being  feifed  of  a  real  eftate,  and  alfo 
polfeffed  of  fome  perfonal  eftate,  made  his  will  in 
writing,  and  thereby  devifed  in  thefe  words — hnprimisy 
I  will  and  devife  that  all  my  debts,  legacies,  and  fu- 
nerals, fliall  be  paid  and  fatisfied  in  the  firft  place.  It 
was  held  that  this  claufe  amounted  to  a  charge  on  his 
real  eftate  for  the  payment  of  debts  and  legacies. 

§  8.  A  will  began  with  thefe  words—"  As  to  all 
«  my  worldly  eftate,  my  debts  being  firft  fatisfied,  I 
«  devife  the  fame  as  follows,  ^c."  The  court  held  it 
clear  in  this  cafe  that  no  land,  nor  any  part  of  the 
teftator's  worldly  eftate  was  devifed,  till  after  his  debts 
paid;  confequently  that  the  land  was  charged, 
and  that  it  would  have  been  fufficient,  though  the 
word,  firft,  had  been  omitted. 

§  9.  A  perfon  made  his  will  to  this  efFea  ;  "  As  to 
«  all  my  worldly  eftate,  my  debts  being  firft  fatisfied, 

«  I  devife 
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«<  I  devife  the  fame  as  follows,  ^<:."  The  Mafler  of 
the  Rolls  was  of  opinion  that  no  land,  nor  any  part 
of  the  tefl:ator*s  worldly  eflate,  was  devifed,  till  after 
his  debts  were  paid  ;  confequently  that  the  land  was 
charged. 

§  10.  A  will  began  in  thefe  words — "  As  to  my  Lec:h  v.  Earl 

"  worldly  eftate  which  it  hath  pleafed  God  to  beflow  ^^^      ^nag- 

"  upon   me,  I   give   and  difpofe    thereof  in  manner  i  Bro.  Pari. 
*'  following    (that  is   to   fay)  Imprimis,  I  will  that  all 
"  my   debts  which  I  Ihail  owe   at  the  time  of  my 

"  deceafe  be  difcharged  and  paid.*'    It  was  decreed  by  Godolphlny. 

Lord  Ki7iz  that  thefe  words  made   the  lands  of  the  P*^"/'^ck, 

^  2  Vef.  271. 

devifor  liable  to  his  debts ;  and  this  decree  was  affirmed    Hatton  v. 
in  the  Houfe  of  Lords.  Foneli'  1 10. 

§  II.  John  Ivy  in  the  beginning  of  his  will  recited  Thomas  v. 
that  he  had  made  a  former  will  in  the  life  of  his  wife,  ^  ^Yd\\^- 
in  which  he  had  given  to  her  all  his  real  and  perfonal. 
eftate ;  that  he  had  the  misfortune  to  lofe  her,  and 
therefore  he  made  his  will  for  the  difpofition  of  the  fame. 
Firft,  he  ordered  all  his  debts  and  funeral  charges  to 
be  honourably  paid  after  his  deceafe.  In  a  fubfequent 
claufe  he  devifed  particular  premifcs,  enumerating 
them,  excepting  //.  and  R.  all  v.hich  enumerated 
lands,  except  H.  and  R.  he  devifed  to  truftees,  by 
and  out  of  the  money  arifmg  by  fale,  and  out  of  the 
rents  and  profits  thereof,  in  the  mean  time,  in  the 
firft  place  to  pay  and  difcharge  his  debts,  funeral  ex- 
pences,  and  all  legacies  given  by  his  will,  or  by  other 
writing  under  his  hand,  Ke  afterwards  went  on  and 
faid,  that  //.  and  R.  iliould  be  in  the  firft  place  for 

payment 


payment  of  the  legacies  mentioned  in  his  will.  On  -a 
bill  by  the  creditors  to  have  the  real  eilate  by  the  will 
fubjected  to  payment  of  their  debts,  in  aid  of  the 
perfonal,  fo  far  as  that  proved  deficient,  infixing  that 
the  whole  real  eflate  was  by  the  will  eftablifhed  as  a 
fund  for  payment  of  debts.  And  whether  the  whole, 
or  any  and  what  part,  of  his  real  eflate  was  fubjed  to 
debts  was  the  quedion. 

Sir  y.  Strange  M.  R.  faid  the  \\oYAfawe  mufl  relate 
to  the  real  and  perfonal  eflate  before  given  ;  and  if  it 
fiood   on   that,    and  tlie  word  firft,    only,  he   fliould 
have  no  doubt  but  that  his  whole  real  eflate  would  be 
fubjecl  to  the  payment  of  debts  ;  not  from  any  exprefs 
mention  made  that  they  fhould  be  a  charge  on    his 
real  eflate,  but  from  that  conilrudion  the  court  makes 
for  the  benefit  of  creditors,  and  that  men  fhould  not 
fin  in  their  graves.     Kere  was  no  exprefs  declaration 
on  the  outfet  of  the  will  that  the  teflator's  whole  real 
eflate  fliould  be  charged   with  ^payment  of  his  debts, 
therefore  it  was  neceffary  to  look  farther  into  his  will, 
and  fee  what  was  the  intent  of  the  teflator,  who  was 
not  bound  in  fa<5l,  though  bound  in  honor,  to  make 
fuch  a  difpcfition  for   his  creditors.     Confidering  the 
whole  he   had  fubjeded  the  greatefl,  but  not  every 
part  of  his  real  eflate  to  the  payment  of  debts,  having 
excepted  a  particular  part,  and   apphed  it  to  another 
purpofe,  not  intending  that  H.  and  R.  fhould  be  liable 
to  be  fwallowed  up  by  creditors,  to  the  prevention  of 
the  legatees   under  his  will.     But  afterwards  direfted 
w^hat  fhould  be  done  with  H.  and  R.     He  had  per- 
fonsil  eflate  which  he  could  not  exempt  from  payment 

of 
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of  his  debts ;   he  had   real,  the  whole  of  which   he 

mio-ht  fubjeft ;  in  declaring   his    intent  as  to  that  he 

exempted  H.  and  R,  entirely,  referving  them  as  a  fund 

ibr  legacies  only.     On  the  claufes  therefore  altogether 

(and  which  were  only  claufes   by  which  he  exprcfsly 

charged  his  land  therewith)   he  confidered  how  far  his 

real  eftate  fliould  be   chargeable  to  creditors,  and  then  * 

thought  himfelf  at  liberty  to   apply  the  other  part  to 

fatisfy  legatees.     Therefore,  though  on  the  firft  part 

the  court  might  take  the  whole  real  to  be  charged  with 

debts,  yet  as  there  was  no  exprefs  lien  on  the  real  by 

thefe   general   words,    and  afterwards   he   diftributed 

fuch  part  of  his  real  for  debts,  and  fuch  for  legacies, 

it  was  too  much  to  lay  hold  on   the  general  words  to 

fay  the  whole  fhould   be    charged  with  payment  of 

debts.     It  could  only  be   done  by  implication  on  the 

general  words,  which  might  be  explained  afterwards, 

and    that    implication    deflroyed.       Confequently    the 

plaintiffs  could  only  have  a  decree  for  an  account  of 

the  perfonal  eftate,   and  then  the  other  parts  of  the 

real  eftate,  except  H.  and  R,  for   payment   of  their 

debts. 

§  1 2.  Francis  Nichols^  by  his  will,  charged  all  his  Elllfon  v. 
perfonal  eftate  with  debts  and  legacies  ;  and  fo  much  ^  Vcf*  kCZ, 
as  the  perfonal  eftate  ftioukl  fall  ftiort  to  anfwer  and 
pay,  he  charged  all  his  meft'uages,  lands,  and  grounds 
in  Durham,  v/ith  payment  thereof,  in  aid  of  the  per- 
fonal eftate,  and  direded  the  perfonal  to  be  fold.  By 
a  fubfequent  claufe  he  gave  a  particular  farm  to  be  fold 
for  payment  of  his  debts  and  legacies,  and  by  another 
claufe   devifed   all   his   real   eftate,    fo   charged   and 

Vol.  VI.  r  f  chargeable 
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chargeable  to  truflees,  to  receive  and  take  the  firfl  two 
years  profits  that  fhould  arlfe  and  become  payable  out 
of  his  eftate  in  Durham^  for  payment  of  his  debts  and 
legacies,  if  the  perfonal  eflate  proved  deficient.  It 
was  infilled  that  only  that  particular  part,  and  the  two 
years  profits  were  charged  ;  the  generality  of  the 
firfl  charge  being  controuled  and  reRrained  thereto 
exprefsly. 

Lord  Hardivicke — "  Upon  all  the  rules  of  charging 
"  for  payment  of  debts,  the  whole  trud  eflate  is  fub- 
*:•  jed  to  payment  of  debts  and  legacies :  the  charge 
"  of  the  perfonal  eftate   therewith  v/as   unneceffary. 
*'  Afterwards,  there  is   a  full  and  complete  charge  on 
'*  the  real  of  fo  much  as  the  perfonal  proved  not  fuf- 
"  ficient  to  fatisfy.     It  mufl  be  fomething  very  flrong 
"  in  the  will  to  reftrain  that  charge  to  a   particular 
"  part,  to  go  no  further.     If  it  refted  on  the  claufe 
"  which  gives  the  farm,  would  the  exprefs  diredion 
"  of  the  will,  to  fell  a  particular  eftate  toward  pay- 
"  ment  of  thofe  debts  and  legacies,  that  the  perfonal 
"  eftate  was  not  fufHcient  for,  afford  a  negative  im- 
"  plication,  that  no  more  fhould  be   fold  ?  Certainly 
<'  not ;  for  there  are  feveral  cafes,  where   there  is  a 
*'  charge  for    payment   of   debts,    and  afterwards  a 
'*  dire6lion  that  a  particular  part  fhould  be  fold,  that 
"  has  been  taken  only  to  be  a  declaration   that  that 
^'  fliall  be  iirft  applied.     Then  the  fubfequent  part  is 
"  no  more  than  what   is  done  by  the  former  claufe, 
"  taking  out  a  particular  part ;  as  one  was  of  the  in- 
"  heritance,  the  other  the  profits.     If  indeed  negative 
<*  words  were  added,  it  cannot  go  farther  5  but  I  take 

"  thofe 
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"  thofe  negative  words,  '■'■  and  no  tiiore,^'  to  be  applied 

"  to  the  maintenance.     There  are  feveral  cafes  of  a 

"  general  charge  by  words  not  near  fo  flrong  as  this, 

*'  aiid  a  devife  afterward  of  a  particular  eflate  for  that 

"  purpole,  yet  that  was  not  fufficient   to  reftrain  it. 

"  That   was  the  cafe   of  Lord  lVarring^07i  v.  Booth,    ^'<^=  Fufter 

V.  Cook, 

"  this    general   charge  then    fubfifts  j    and   I  cannot    3  Bro.  Rep. 
"  make  any  other  conflrudion.  ^^'^' 

§  13.  Littleton  fays,  that   where   a   perfon   had   a    What  Words 

,         ,  n  r    J      -y-         !_•      1       1       1  -1        enable Perfons 

power  by  the  cuitom  or  devihng  his  lands,  he  might    to  ffll  Lands, 

direct  tha'  his  executors  iliould  alien  them  for  a  certain    ^*     '^' 

fum,  to  diftribute  for  the  good  of  his  foul ;  and  that  in 

cafes  of  this  kind,  although  the  lands  defcended  to  the 

heir  of  the  teflator,  yet  the  executors  might  put  him 

oat  and  fell  them.     From    this   arofe  a   cuflom  for 

teflators  to  dired:  that  their  executors  fhould  fell  their 

lands   for  payment   of  their   debts,  or  to   devife  the 

lands  to  their  executors  for  that  purpofe.     In  the  latter 

cafe  the  lands  vefl  in  the  executors,  but  in  the  former 

they  have  only  a  bare  authority. 


n,  2, 


§  14.  It  has  been  doubted  whether  a  power  of  fale  »  Tnft.  1x3- 
given  to  executors  be  capable  of  furvivorfhip  or  tranf- 
miiTion,  But  Mr.  Margrave  obferves  that  this  queflion 
is  now  of  little  confequence  ;  for  fuch  a  power  though 
extin£l  at  law,  would  certainly  be  enforced  in  equity, 
which  rightly  deeming  the  purpofe,  for  which  the 
teftator  directs  the  money  arifing  from  the  fale  to  be 
applied,  to  be  the  fubflantial  part  of  the  devife  j  and 
the  perfon  s  named  to  execute  the  power  of  felling,  to 
be  mere  trufiees,  the  cafe  falls  within  the  general  rule 


Ff  2 
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Tit.  12.  c.i.    of  equity,  that  a  trufl  (hall  never  fail   of  execution 
i-  69-  for  want  of  a  truflee  ;  and  that  if  one  is  wanting,  the 

court  will  execute  the  office. 

Tit.  3.  f.  8.  §  1 5.  It  has  been  flated  that  where  a  man  devifes 

his  lands  to  his  executors,  for  payment  of  his  debts, 
and  until  his  debts  are  paid,  although  the  determina- 
tion of  fuch  an  eflate  be  uncertain,  yet  it  i§  a  chattel 
interefl,  tranfmiffible  to  their  e?;ecutors. 

§  1 6,  Any  words  from  which  it  can  be  inferred  to 
have  been  the  intention  of  the  teftator  that  his  lands 
fhould  be  fold  for  the  payment  of  his  debts,  will 
operate  as  a  power  of  fale. 

Ke.vmsn  V.  §  17*    ^  perfon  having  furrendered  his  copyhold 

Johnfon,  |  ^^^   ^^  ^l^g  ^^-^  q£  j^jg  ^\\\    devifed  in  thefe  words — 

1   \txvi,  45.  '  ' 

^'  My  debts  and  legacies  being  firft  deduced,  I  devif^ 
*'  all  my  eflate  real  and  perfonal  to  J.  5." 

Adjudged  by  Lord  'Nottingham  that  thefe  words 
^mounted  to  a  devife  to  fell  for  the  payment  of 
debts. 

Batemanv.  §  I?.  Robert Bateniauh^  \i\%  will  taking  notice  that 

f  Atk  ^"2 1  ^^  ^^^  furrendered  a  copyhold  to  the  ufe  of  his  will, 
directed  that  the  faid  copyhold  fhould  remain,  one 
third  to  his  wife  for  life,  and  the  other  two  thirds  to 
his  fon,  paying  to  his  two  daughters  150/.  a  piece  at 
twenty-one.  But  by  a  latter  claufe  in  the  will,  faid, 
provided  that  if  m.y  perfonal  eftate,  and  my  houfe  and 
lands  at  W.  fliould  not  pay  my  debts,  then  my  exe- 
cutors 
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cutors   to  raife    the  fame  out  of   my  faid  copyhold 
premifes. 

Lord  Hardwicke  faid,  the  queflion  was  whether  the 
latter  devife  would  entitle  the  executors  to  fell  the 
copyhold  e dates ;  and  he  was  of  opinion  it  would, 
for  as  the  rents  were  not  near  enough  to  difcharge  the 
tsflator's  debts,  thefe  words  would  give  the  truflees 
a  power  to  fell,  to  fatisfy  the  teflator's  intention  of 
paying  his  debts.  It  was  therefore  decreed  that  the 
Copyhold  eflate  fliould  be  fold. 

§  19.  George  Lancajler  being  feifed  in  fee  of  fome  Lancafterv. 
lands,  and  poiTeiTed  of  others  for  a  term,  made  his  willj  2  Burr.  lea?* 
and  after  giving  certain  legacies  proceeded  thus — I 
do  hereby  charge  and  make  chai'geable  all  and  every 
my  lands  and  inheritance,  and  leafehold,  with  the  pay- 
ment of  my  debts,  funeral  expences,  and  legacies ; 
and  for  more  fpeedily  raifmg  money  for  payment  of 
them,  I  devife  to  G.  E>  and  D,  Lancajier  (who  w^ere 
his  two  fons  and  his  daughter)  their  heirs,  executors, 
and  adminiflrators,  the  leafehold  silate  (defcribing  it) 
fjr  all  the  refidue  of  the  term  upon  trufl  to  fell  the 
fame  and  to  apply  the  money  to  the  payment  of  his 
debts,  l^c.  But  in  cafe  the  money  arifmg  from  the 
fale  of  the  leafehold  eflate  fiiall  not  be  fufficient  to  pay 
and  difcharge  all  his  debts,  legacies,  i^c.  then  he 
devifed — "  That  his  faid  two  fons  and  daughter  jfhould 
"  and  might  abfolutely  fell,  mortgage,  or  otherwife 
"  difpofe  of'  his  freehold  eftate  for  the  payment  of 
*'  fuch  of  his  faid  debts,  ^r.  as  his  faid  leafehold 
•'  tflate  Ihould  not  be  fufficient  to  difcharge.'* 

Ff3  The 
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The  leafehold  eflate  was  not  fufficlent  to  pay  the 
teilator's  debts,  legacies,  and  funeral  expences. 

The  Lord  Keeper  direfled  the  following  queflion  to 
be  referred  to  the  Court  of  King's  Bench  for  their 
opinion,  "  Whether  by  virtue  of  thefe  words,  viz.  in 
*'  cafe  the  money  arifmg  from  the  fale  of  the  leafehold 
*'  eftate  fhall  not  be  fufficient  to  pay  and  difcharge  all 
*'  the  teflator's  debts,  legacies,  and  funeral  expences, 
"  that  then  he  devifes  that  his  two  fons  and  his 
"  daughter  fhall  and  may  abfolutely  fell,  mortgage, 
"  or  otherwife  difpofe  of  his  freehold  eftate,  for  the 
"  payment  of  fuch  of  his  faid  debts,  legacies,  and 
"  funeral  expences  as  his  faid  leafehold  eftate  fhould 
*'  not  be  fufficient  to  pay  and  difcharge ;  any  eftate 
"  pafled  to  E.  G.  and  D.  his  two  fons  and  daughter, 
"  or  only  a  power  to  fell.** 

Lord  Mamjield — "  Flere  are  no  words,  by  which 
"  the  eftate  is  devifed  to  the  executors.  Therefore, 
"  if  it  be  conftrued  that  there  is  a  devife  to  them,  it 
"  muft  be  raifed  by  implication.  But,  by  the  frame 
"  of  the  will,  it  is  plain  that  the  teftator  did  not  fo 
"  intend  :  for  he  fnews,  by  the  expreflion  he  has  ufed, 
"  that  he  knew  the  diftindion  between  the  devife  of 
"  an  eftate  to  them,  and  giving  them  only  a  power  to 
"  fell.  As  to  the  term  "  devife,**  the  expreffion  "  / 
"  devijV  is  here  fynonymous  to  faying,  ^'' I  ivill,'* 
"  or  "  my  ?ni?id  is.'* 

"  The  intention  of  the  teftator,  Mr.  AJhhiirJi  fays, 
"  cannot  be  complied  with,  iu  this  cafe,  without  an 

"  implication 
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*'  implication  of  a  devife  to  the  executors ;  becaufe  it 
*'  mud  otherwife  defcend  to  the  heir  at  law  in  the 
"  mean  time ;  who,  he  fays,  would  not  be  chargeable 
"  with  the  intermediate  rents  and  profits,  but  alto- 
*'  gether  unaccountable  for  them.  That  clearly  i8 
*'  not  fo.  The  land  could  only  defcend  to  the  heir, 
"  fubjed:  to  fhe  charges  ;  and  would  be  liable  in  his 
"  hands  to  the  payment  of  debts,  legacies,  and  fune- 
*'  ral  expences ;  fo  that  the  teftator's  intention  is 
**  equally  anfwered  one  way  as  the  other." 

The   certificate   was    as   follows — "  Having   heard 
*'  counfel  on  both  fides,  and  confidered  this  cafe,  we   Vide  Lingard 

V.  Derby 

"  are  of   opinion,  that  no  ejiate  pafled  to  the   faid  i  Bro.R.'air, 

"  Edmundy  George,  and  Dorothy  Lancajler ;  but  only  li^^^^^^'''^  ^* 

"  a  power  to  fell,  demife,   mortgage,    or  otherwife  3  Vef.  Jun. 

*'  difpofe  of  the  preniifes."  ^^^' 
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Executory  De-vifes,—'Devife  over  after  a  Devlfe  in  Tct 

Simple, 


Origin  of 
Executory 
Dcvifcs. 
Tilbury  v. 

Barbut, 
3  Atk.  ^,17. 


§  1 .   Origin  of  Executory  Devlfes. 
2 .  Devife  over  after  a  Deinfe  In 

Fee. 
9.   Though  the   FirJ  EJlate  be 

not  vefled. 
11.  No  Devife  is  deemed  Exe- 
cutory which  can  be 
fupporled  as  a  Remain- 
der. 
13.  An  Executory  Devife  cannot 
be  barred. 


16.   JVlthln  nvhat  Time  an  Exe* 

ciitory  Devife  mitft  vejl. 
A   Devife    after    a    general 

Failure  of  Heirs  or  Iffuey 

is  void. 
The    Wordsy   dying   without 

leaving  any  Iffue,  refiraln^ 

ed  to    the  Death    of  the 

P erf  on. 
26.  Curtefy  atiacheroii  the  Fltjl 

EJlate. 


22 


23 


Sedion  i. 
TT  has  been  ftated,  that,  by  the  rules  of  the  com- 
mon law,  no  remainder  could  be  limited  over  after 
an  eftate  in  fee-fimple,  nor  a  freehold  be  created  to 
commence  in  futuro.  But  the  indulgence  fhewn  to 
teftators  in  effectuating  their  intentions,  however  un- 
technically  expreffed,  induced  the  judges  to  difpenfe 
with  thofe  rules,  in  cafes  of  wills,  as  well  as  in  the  li- 
mitation of  ufes  ;  and  alfo  to  allow  of  certain  difpofi- 
tions  of  terms  for  years  in  wills,  which  in  deeds,  de- 
riving their  effe^  froiii  the  common  law,  would  be 
deemed  void. 


§  2.  Difpofitions 
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§  2.  Difpofitions  of  this  nature  are  ufu'j.lly  called   Dcvifeover 
Executory  Devifes^  and  are  of  three  forts.     The  firft  is,  ^fj^'.^  ^^- 
vvhere  the  devifor  difpofes  of  the  whole  fee,  but,  upon 
fome  future  contingency,  qualifies  that  difpofition,  and 
devifes  the  eflate  over  to  fome  other  perfon. 

§  3.  A  teftator  devifed  to  his  mother  for  life,  and,  a^ElIz.Dyer 
after  her  death,  to  his  brother  in  fee;  provided  that  127a. m mar. 
if  his  w^ife,  who  was  then  enfient,  was  delivered  of  a 
fon,  then  the  land  fhould  remain  to  him  in  fee,  and 
died.  A  fon  was  born  :  and  it  was  held,  that  the  fee 
of  the  brother  fhould  ceafe,  and  vefl  in  the  fon  by  way 
of  executory  devife. 

§  4.  A  man  devifed  to  A.  and  his  heirs,  provided   n^^  y^ 

that,  if  he  died  within  acre,  then  the  land  fliould  re-     .'■}^'  , 

'  .  '^'^^^  Palm, 

main  to  B.  and  his  heirs.     Adjudged  good  :  for,  when   136. 

the  devifee  only  takes  a  limited  eflate,  a  contingent  fee 
might  depend  upon  it,  but  that  Vv'as  not  by  way  of  re- 
mainder, but  executory  devife.  And  this  doctrine  was 
finally  eftablifhed  in  the  following  cafe. 

§  5.   IVdliam  Brown  devifed  lands  to  Thomas  Brown,  Peiu  v 

his  fecond  fon,  and  his  heirs  for  ever  ;  and,  if  Thomas   -^'■"^"'  Cro. 

Jac.  590* 
died  without  iffue,  living  Will'uvn  his  brother,  that  then 

William  his  brother  fliould  have  iliofe  lands,  to  him 
and  his  heirs  and  afligns  for  ever.  All  the  Judges 
agreed  that  this  was  a  good  limitation  of  the  fee  to 
William  upon  that  contingency  ;  not  by  way  of  imme- 
diate remainder,  for  they  all  agreed  it  could  not  be  by 
remainder.  As,  if  one  devife  land  to  A.  and  his  heirs, 
and  if  he  died  without  heir,  that  it  fhould  remain  to 
1 3  another. 


442  TiV/^XXXVIIL     Devife.     C/;.  xvii.  §  5-^7. 

another,  it  was  void  and  repugnant  to  the  eflate  ;  fcir 
one  fee  could  not  be  in  remainder  after  another  :  for 
the  law  doth  not  expect  the  determination  of  a  fee  by 
his  dying  without  ifTue,  and,  therefore,  cannot  appoint 
a  remainder  to  begin  upon  determination  thereof.  But 
by  way  of  contingency,  or  of  executory  devife  to  an- 
other, to  determine  the  one  eflate,  and  limit  it  to  an- 
other, upon  an  a£t  to  be  performed,  or  in  failure  of 
performance  thereof,  '<5'c,  for  the  one  might  be,  and 
had  aUvays  been  allowed. 

Hanbiiry  V.  S  ^«  ^'^'   having   two   fons,  B.  and  C,   by  feveral 

Cockenll,        ventcrs,  and  beino^   feifed  of  Blackacre  and  Whiteacre^ 
I  Roll.  Ab.  °  ' 

Sj5.  dcvifed  Blackacre  in  fee  to  B.  and  Whiteacre  to  C.  ia 

fee,  with  a  provifo,  that  if  it  fliould  pleafe  God  either 
of  his  faid  fons  to  die  before  fuch  time  as  they  fhould 
be  married,  or  before  they  fiiould  attain  to  their  age  of 
2 1  years,  and  without  iffue  of  their  bodies  to  be  begot- 
ten, then  he  gave  all  the  faid  lands  which  he  had  given 
by  his  will  unto  fuch  of  his  fons  as  fhould  fo  deceafe 
before  his  marriage,  or  before  their  age  of  21,  and 
without  iflue  of  their  bodies,  unto  the  furvivor  of  his 
fons.  The  devife  over,  in  this  cafe,  was  held  good 
as  an  executory  devife. 

fj^jj.j^  y^  §  7.  Edxvard  Heath   devifed   to   his   fon,    William 

Heath,  ^  Ucath^  all  his  eflate,  till  Edward  Heath  fhould  attain 
his  age  of  22  years,  and  no  longer.  lie  afterwards 
faid, — "  Item^  I  give  and  bequeath  to  Edward  Heath 
all  my  meffuages  in  H.  and  C.  for  ever ;  that  is,  if 
he  have  a  fon  or  fons  who  fhall  attain  21.  But,  if  my 
kinfman  Edvsard  Heath  fhould  chance  to  die  without 

fon 
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fon  or  fons  to  inherit,  my  will  is,  that  the  fon  of  my 
fon  William  Heath  fhall  inherit."  It  was  determined 
by  Lord  Tbtirlow,  that  Edivard  Ucath  took  an  eftate 
in  fee,  rubje£l  to  an  executory  devife  over,  in  the  event 
of  his  dying  without  ifluc,  or  of  his  iffue  dying  under 
tke  age  of  2 1  years. 

^  8.  A  perfon  devifed  a  copyhold  eflateto  his  daugh-  D"e  v.  Wet- 
ter, Sufannah  Saunders,  and  her  heirs  and  affigns  for  &  ^uU.  324- 
ever  :  but  if  his  faid  daughter  fhould  happen  to  die, 
leaving  no  child  or  children,  or  lawful  iffue  of  her 
body,  living  at  the  time  of  her  death,  then  he  gave, 
devifed,  and  bequeathed  all  the  faid  copyhold  premifes 
to  T.  B.  and  his  heirs.  Lord  Eldon,  and  the  other 
Judges  of  the  Court  of  Common  Pleas  held,  that  the 
whole  fee  being  given  to  Sufannah  Saunders,  her  heirs 
and  affigns,  no  further  remainders  over  could  be  li- 
mited upon  that  fee ;  and,  therefore,  the  eftate  given, 
to  T.  B.  was  a  new  fee  limited  upon  a  contingency, 
that  is,  an  executory  devife.   y 

§  9.  Where  there  is  a  devife  over,  after  a  devife  in    Thou;:;li  the 
fee-limple,  though  fuch  an  antecedent  devife  in  fee  be    beV.ot  vdtcd. 
not  vefted,  but  contingent,  yet,  if  the  ulterior  devife 
is  limited  fo  as  to  take  effect  in  defcazance  of  the  eftate 
firft  devifed,  on  an  event  fubfequent  to  its  becoming 
veiled,  it  will  be  deemed  an  executory  devife. 

§  10,  A  perfon  devifed  lands  to  his  wife  for  life,    Gulliver  v. 
and,  after   her  death,  to  fuch  child  as  flie  was  then    i  \vil£  R. 
fuppofed  to  be  enfient  with,  and  to  the  heirs  of  fuch    ^°^* 
child  for  ever  5   provided,  that  if  fuch  child  as  fliould 

happen 
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happen  to  be  born,  fhould  die  before  the  age  ofai 
year5,  leaving  no  ifiue  of  its  body,  the  revernon  fhould 
go  to  another* 

Lord  Chief  Juftice  Lee  delivered  the  opinion  of  the 
Court,  that  the  true  conftruction  of  the  will  was,  that 
there  was  a  good  devife  to  the  wife  for  life,  with  a  con- 
tingent remainder  to  th«  child  in  fee,  and  a  devife 
over,  v^hich  was  good  as  an  executory  devife  ;  and,  if 
the  contingency  of  a  child  never  happened,  then  the 
laft  devife  v/as  to  take  effect,  upon  the  death  of  the 
wife. 

No  Devife  Is         S  ^  ^  •  -^^  executory  devife  being  a  difpofition  con** 
deemed  Exe-    ^^^^^  jq  ^^  j-^les  eftabliflied  for  the  conftrudion  of 

cutory,  which  •' 

can  be  fup-       conveyances  at  common  law,  whenever  a  future  inte- 

a^Kemalnder.   ^^^  ^^  ^^^^  ^^  ^'^  df:^vifed,  as  to  fall  within  the  rules  laid 

dov/n  for  the  limitation  of  contingent  remainders,  fuch 

devife  will  be  conftrued  to  be  a  contingent  remainder, 

and  not  an  executory  devile«» 

§  12,  Thus,  where  there  is  a  devife  over,  after  a 
preceding  devife  to  a  perfon  and  his  heirs,  if  there  are 
any  words  in  the  winj  by  which  the  firfh  devife  can  be 
refirained  to  mean  heirs  of  the  body  only,  the  firft 
ellate  Vn-IU  be  conflrued  to  be  an  eftate  tail,  and  the 
devife  over  a  remainder* 

An  executory        %  ^Z'  ^he  eflential  difference  between  a  contingent 
pevife  can-      yemainder  and  an  executory  devife,  is,  that  the  firft 

noL  be  barred.  ^ 

maybe  barred,  or  prevented  from  taking  effed,  by 
feveral  means.     But  an  executory  devife  cannot  be  pre- 
vented 
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vented  from  taking  effed,  either  by  fine  or  recovery, 
or  by  any  alteration  whatever  in  the  eftate,  after  which 
it  is  hmited. 

§  14.  \n  the  eafe  of  Pells  v,  Brozvn,  Thomas  Bf^oivn  Ante  us* 
entered  and  fuffered  a  recovery  j  but  all  the  Judges  (ex- 
cept Dockrige)  held,  that  the  recovery  did  not  bar  the 
executory  devife ;  for  the  perfon  who  fuffered  the  re- 
covery, had  a  fee,  and  William  Brown  had  but  a  pof- 
fibility,  if  lie  f^rviyed  Thomas :  and,  Tho?nas  dying 
without  iffue  in  his  life,  no  recovery  in  value  fhould 
extend  thereto,  unlefs  he  had  been  party  by  way  of 
vouchee. 

5  15.  A  perfon  granted  feveral  annuities  by  deed  to  MuUInix's 
his  younger  children,  and,  afterwards,  devifcd  all  his  paim,  136. 
lands  to  his  elder  fon  and  his  heirs,  .upon  condition 
that  he  paid  the  annuities  j  and  if  he  failed  of  payment, 
(Lhat  the  younger  fon  fhould  enter  and  have  them. 
The  elder  fon  entered,  and  made  a  feoffment,  and  then 
the  younger  fon  entered  for  non-payment :  and  it  was 
held  that  his  entry  was  lawful,  the  contingent  eftate 
pot  being  devefled  by  the  feoffment. 


§  16.  In  confequence  of  the  rule,  that  an  executory  Within  what 
idevife   cannot   be   barred,  or   prevented  from  taking  cutory  De- 
effeO:,  by  any  mode  whatever,  it  became  neceffary  to  *'  ^  ^^^ 
prefcribe  certain  bounds  and  limits  to  executory  de- 
vifes  ;  left  they  fhould  be  ufed  as  a  means  of  creating 
perpetuities.      And,  therefore,   it  was  eftablifhed  by 
analogy  to  the  cafe  of  flrift  entails,  that  an  executory   Vide  Tit.  32. 

C    2i6      f    II 

devife  mull  vefl  within  the  com.pafs  of  a  life  or  lives    12.  '    '     * 

in 
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ill  being,  and  2 1  years  and  nine  months  after ;  and 
the  courts  have  uniformly  fupported  executory  devifes, 
that  are  retrained  within  thefe  limits. 

Ante  f.  5.  §  17.  Thus,  in   the   eafe   of  Pells  y.  Brown,    the 

event  on  which  the  eftate  was  devifed  over,  namely, 
the  death  of  Thomas  without  iflue  in  the  lifetime  of 
William^  being  confined  to  the  life  of  William^  was 
held  good. 

Fairfax  v.  §  1 8.  A  pcrfon  devifed  all  his  lands,  after  the  death 

Prec.  in  Cha.  ^^  ^^^  cxccutor,  to  A.  and  his  heirs  for  ever  ;  but  if 
^I*  he  died  leaving  no  fon,  then  to  that  fon  or  fons  of  his 

executor,  which  he  fhould  think  fit  to  nominate.     It 

was  decreed,  that  this  was  a  good  executory  devife ; 

becaufe  the  contingency  was  confined  to  the  period  of 

a  life  in  being. 

Taylor  v.  §  1 9.  i?  'chard  Ben  having  a  filler  formerly  married 

zMad'zSg.  ^^  oviQ  Stiiith,  by  whom  fhe  had  iSnt  Angiijia  Smithy 
and  afterwards  married  to  one  W/jarton,  by  whom  fhe 
had  ifTue  a  fon  called  Bcnja7n'm,  and  a  daughter  called 
Mary,  devifed  his  eflate  to  his  fifler  Elizabeth,  for  fo 
long  time,  and  until  her  fon  Benjamin  Wharton  fhould 
attain  his  full  age  of  2 1  years,  and,  after  he  attained 
that  age,  then  to  the  faid  Benjamin  and  his  heirs  for 
ever  ;  and,  if  he  died  before  his  age  of  21  years,  then 
to  the  heirs  of  the  body  of  Robert  Wharton,  and  to 
their  heirs  for  ever,  as  they  fhould  attain  their  age  of 
21  years.  Richard  xht  teflator  died;  Benjamin  died 
before  he  attained  the  age  of  2 1 ,  living  Robert  his  fa- 
ther ;  and,  afterv/ards,  Robert  died. 

It 
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It  was  determined,  that  the  executory  devife  to  the 
heirs  of  the  body  of  Robert  Wharton  was  good.  Now, 
the  heirs  of  the  body  oi Robert  Wharton  could  not  take 
until  after  their  father's  death,  for  ne?no  eji  hares 
vhentis  :  and  fince  that  heir  of  the  body  of  Robert, 
who  ihould  attain  21,  might  not  have  been  born  before 
his  father's  death,  and  the  cflatc  could  not  vefl  in  him 
until  he  attained  2 1 ,  it  follows,  that  the  eftate  might 
poffibly  not  have  verted  under  that  limitation,  until  21 
years  after  the  determination  of  a  life  then  in  being. 

§  20.  S\Y  WilHa?n  Stephens  devlfed  freehold  edates    Stephens  r. 
to  his  grandfon  IViUiam  Stephens,  his  heirs  and  affigns    ^orr  T2S. 
for  ever ;  but,  in  cafe  his   faid  grandfon  William  Ste- 
phens fhould  die  before  he  attained  his  age  of  2 1  years, 
then  he  gave  the  fame  unto  his  grandfon  Thomas  Ste- 
phens, his  heirs  and  affigns  for  ever  :  but,  in  cafe  his 
grandfon  Thomas  Stephens  fhould  depart  this  life  before 
he  attained  his  age  of  2 1  years,  then  he  devifed  the 
faid  lands  to  fuch  other  fon  of  the  body  of  his  daugh- 
ter Mary  Stephens,  as  fhould  happen  to  attain  the  age 
of  2 1  years,  his  heirs  and  affigns  for  ever,  the  elder 
of  fuch  fons  to  take  before  the  younger,  '<5fc.  and  to 
the  feveral  and  refpe£live  heirs  male  of  the  body  of 
fuch    fon    and    fons,    and    the    heirs    male   of  the 
body   of  his   and  their  body  and    bodies ;    and,  for 
default  of  fuch  iffiie,  he  gave  the  faid  lands  to  all  and 
every  the  daughter  and  daughters  of  the  faid  Mary 
Stephens  in  tail  male  j  and  for  want   of  fuch  iflue,  he 
devifed  the  faid  lands  to  his  brother  Sir  Richard  Ste- 
phens, his  heirs  and  affigns  for  ever. 

The 
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The  teftator  died,  leuving  William  and  Thomas  Ste- 
phens his  two  grandfons,  who  both  died  under  age. 
Soon  after  the  death  of  the  teftator,  Mary  Stephens 
had  another  fon,  who  attained  the  age  of  2 1  years ; 
and  the  queftion  was,  whether  this  executory  devife  to 
fuch  unborn  fon  of  Mary  Stephens,  as  ihould  attain  the 
age  of  2 1  years,  was  good. 

Lord  Talbot  directed  a  cafe  to  be  fent  to  the  Court  of 
King's  Bench :  and  the  Judges  of  that  Court,  Lord 
Hardwieke,  Juftices  Page,  Probyn,  and  Lee,  certified 
their  opinion,  that  they  did  not  find  any  cafe,  wherein 
an  executory  devife  of  a  freehold  had  been  held  good, 
which  had  fufpended  the  vefting  of  the  eftate  till  a  fon 
unborn  fhould  attain  his  age  of  2 1  years,  except  the 
cafe  of  Taylor  v.  Biddall :  and,  having  caufed  the  re- 
cord to  be  fearched,  they  found  it  to  agree  in  the  ma- 
terial parts  with  the  printed  report ;  and,  therefore, 
however  unwilling  they  might  be  to  extend  executory 
devifes  beyond  the  rules  generally  laid  down  by  their 
predecefforsj  yet,  upon  the  authority  of  that  judgment, 
and  in  conformity  to  feveral  late  determinations  in  cafes 
of  terms  for  years,  and,  conndering  that  the  power  of 
alienation  would  not  be  reftrained  longer  than  the  law 
would  reftrain  it,  viz.  during  the  infancy  ©f  the  firfl 
taker,  which  could  not  reafonably  be  faid  to  extend  to 
a  perpetuity,  and  that  this  conftruclion  would  make 
the  teftator's  whole  difpofition  take  effetl,  which  other- 
wife  would  be  defeated  :  they  were  therefore  of  opi- 
nion, that  the  devife  before  mentioned  might  be  good 
by  way  of  executory  devife. 

§  21.  In 
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§  2  1.  In  a  cafe,  which  will  be  dated  hereafter,  it    Long- v. 

was  held,  that  a  devife  to   an  infant  i?i  ventre  matrh^    ■  f^  \ ' 

»  '     intra  ch.  19. 

with  a  limitation  over,  upon  failure  of  iffue  of  his 
body  at  his  death,  was  good  ;  which  begun  with  an 
allowance  for  the  birth  of  a  poflhumous  child,  and 
might  alfo  conclude  with  it^ 

§  22.  But,  where  an  executory  devife  is  limited  on    A  Devife, 
an  event,  which   may  not  happen  within  the  period    ral  FaUar'e'of 

above  mentioned,  as  upon  a  oeneral  failure  of  heirs  or    ^^'"  ^^' 

,    .  .        .  IfTue,  it  too 

ifTue,  it  is  Void  :  nor  is  it  material,  in  fuch  cafes,  hovv   remote, 

the  fad  aftually  turns  out :  for  the  poffibility,  at  the 

creation  of  fuch   executory  limitation,  that  the  event 

t)n  which  its  exiitence  depends,  may  exceed,  in  point 

of  time,  the  limits  allowed,  vitiates  it  ab  initio. 

§  23.  A  devife  oVer,  after  a  devife  to  a  perfon  and    The  Words, 
his  heirs,  in  cafe  the  firit  devifee  (hall  happen  to  die    out^le"?j;re 
leaving  no  ilTue  behind  him,  has  been  held  to  be  good  ;   ^"7  I^"^?.'* 

^  .  .  rclhained  to 

thofe  words  being  conflrued  to  mean,  leaving  no  iffue    the  Death  of 
living  at  the  time  of  the  perfon*s  death*  Perfos. 

§  24.  A  perfon  devifed  a  real  eftate  in  the  following    Porter  v. 
words: — " //^m,    I   give    and    devife    unto    my  fon    ,  Term*R. 
*'  P.  Di,  his  heirs  and  afligns  for  ever,  all  that  meffu-    H3« 
*'  age  and  tenement  wherein  I  now  live.     But  my  will 
"  is,  that  in  cafe  my  fon  P.  D.  fliall  happen  to  die 
"  leaving  no  iflTue  behind  him,  then  my  faid  wife  Ihall 
"  receive  and  take  the  rents  and  profits  thereof/* 

On  a  cafe,  fent  from  the  Court  of  Chancery  to  the 

Court  of  King's  Bench,    one  of  the   queftions   was. 

Vol.  VI,  G  g  what 
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what  eftate  P.  D.  took  under  this  wlil  ?     All  the  Judges 
were  of  opinion^  that   this  cafe  was   not  to  be  diilin- 
Ante  f.  5.         gulfhed  in  principle  from   that  of  Pells  v.  Brown^  and 
certified  in  the  following  words : 

**  Having  heard  courifel  in  the  cafe  above  referred 
"  to  us,  we  are  of  opinion,  that  P,  D.  took  an  eftate 
*'  in  fee-fimple  in  the  premifes  above  devifed  to  him  ; 
"  but,  as  P.  D.  died  without  iifue  living  at  the  time 
^  **  of  his  death,  we  are  of  opinion,  that  the  further 

"  difpofition,  made  by  the  teftator  in  that  event,  is 
"  good  by  way  of  executoi^  devife." 

Roevijeffei'v,        §  25.  A    perfon    dcvifed  a  dwelling-houfe    to    his 
'gc'^"  grandfon  T.  Trifwell,  and  his  heirs  for  ever:  but,  in 

cafe  his  faid  grandfon  fhould  depart  this  life  and  leave 
no  iffue,  then  his  will  was,  that  the  faid  dwelling- 
houfe,  Iffc.  fhould  be  and  return  to  E.  M.  and  5.,  or 
the  furvivors  or  furvivor  of  them. 

Lord  Kenyan  faid,  nothing  could  be  clearer  in  pojnt 
of  law,  than  that,  if  an  ePtate  be  given  to  A.  in  fee, 
and,  by  way  of  executory  dsvife,  an  eflate  be  given 
over,  which  miy  take  place  within  a  life  or  lives  in 
being,  and  2  i  years  and  the  fraction  of  a  year  after- 
wards, the  latter  is  good  by  way  of  executory  devife. 
The  queftion,  therefore,  in  this  and  fmiilar  cafes,  was, 
whether  from  the  whole  context  of  the  will  it  could  be 
colleded,  that  when  an  eflate  was  given  to  A.  and  his 
heirs  for  ever,  but  if  he  died  without  iffue,  then  over, 
the  teftator  meant  dying  without  iffue  living  at  the 
death  of  the  firfl  taker.     The  rule  was  fettled  fo  long 

ago 
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ago  as  in  the  reign  of  James  the  Firft,  in  the  cafe  of 
Pelts  V.  Brown  ;  where,  the  devife  being  to  Thomas  the 
fecond  fon  of  the  devifor,  and  his  heirs  for  ever,  and 
if  he  died  without  iflTae,  living  JV/lliam  his  brother, 
then  William  fhould  have  thofe  lands  to  him  and  his 
heirs  for  ever,  the  limitation  over  was  a  good  executory 
devife.  That  cafe  has  never  been  qucftioned  or  fhaken 
but  has  been  adverted  to  as  an  authority  in  every  fub- 
fequent  cafe,  refpefting  executory  devifes  :  it  is  conli- 
dered  as  a  cardinal  point  on  this  head  of  the  law,  and 
cannot  be  departed  from  without  doing  as  much  vio- 
lence to  the  eftablifhed  law  of  the  land,  as  (it  was  fup- 
pofed  by  the  defendant's  counfel)  we  (hould  do,  if  we 
decided  this  cafe  againfl  him.  On  looking  through  the 
whole  of  this  will,  we  have  no  doubt  but  that  the  tef'* 
tator  meant,  that  the  dying  without  iffue  was  confined 
to  a  failure  of  iffue  at  the  death  of  the  firfl  taker.;  for 
the  perfons,  to  whom  it  is  given  overj  were  then  in 
exiftence,  and  life  eflates  only  given  to  them.  Now, 
taking  all  this  into  confi deration  together,  it  isimpof- 
fible  not  to  fee  that  the  failure  of  iffue,  intended  by 
the  teftator,  was  to  be  a  failure  of  iffue  at  the 
death  of  the  firft  taker ;  and,  if  fo,  the  rule  of 
law  is  not  to  be  controverted.  It  is  merely  a  queffioft 
of  intention ;  and  we  are  all  clearly  of  opinion,  that 
there  is  no  doubt  about  the  teffator's  intention. 


§  26.  In  the  cafe  of  a  devife  in  fee,  with  an  execu-    Curtefy  at- 

j      .p  .    ,  r  1  1         ''aches  on  th 

tory  deviie  over,  a  right  to   curteiy  attaches  on  the    Firijt  tftate. 
firfl  eftate,  and  is  not  defeated  by  the  determination 
of  it. 


G  g  2  §  27    yo/eph 
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Buckworth 
V.  Thlrkell, 
Collec.  jur. 
V,  I    3J2. 
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§  27.  Jofcph   Sutton  devifed  to  truftees   and    thel'r 
heirs,  in  truft  to  apply  the  rents   for   the  maintenance 
and  education  of  his  grand-daughter  Mary  Barrs,  till 
flie  fliould  arrive  at  the  age  of  21  years,  or  be  mar- 
ried J  and  from  and  after  the  faid  Mary  Barrs   Ihould 
be  married,  he  gave  the  faid  lands  to   the  faid  Mary 
Barrs,  her  heirs  and  affigns  for  ever.     But  in  cafe  the 
faid  Mary  Barrs  fiiould  die  before  fhe  attained  the  age 
of  2 1  years,  and  without  leaving  iffuc,  then,  from  and 
after  the  deceafe  of  the  faid  Mary  Barrs  as  aforefaid, 
he  gave  and  devifed  the  faid  eflates  to  his  grandfon. 
Mary  Barrs  married  Solomon  Hartford,  and  had  a  child 
which  died  in  her   lifetime ;  and  fhe   died   foon  after, 
being  under  the  age  of  21  years,  and  without  leaving 
any  iiTue.     Solomon  Hanford,  the  hulhand,  received  the 
rents  of  the  eflate  during  the  coverture  in  right  of  his 
wife.     A  queflion  was  referved  for  the  opinion  of  the 
court  on  this  cafe,  whether  Solomon  Hanford  was  en- 
titled to  be  tenant  by  the  curtefy. 


Lord  Mansfield  faid,  the  right  of  tenant  by  the 
curtefy  exifted  at  the  common  law,  and  the  neceifary 
points  were,  that  the  wife  be  feifed  of  an  eftate  of  in- 
heritance, which,  by  pofTibility,  might  defcend  to  her 
iflue,  and  that  iiTue  (hould  be  born.  Eftates,  at  com- 
mon law,  were  either  abfolute  or  conditional :  curtefy 
was  incident  to  both,  and  exifted  when  the  wife  died 
without  iffue  inheritable,  which  let  in  the  reverter. 
As  to  fees  conditional,  the  eftate  did  not  become  abfo- 
lute by  the  birth  of  a  child  inheritable ;  but,  in  odium 
of  perpetuities,  it  was  for  a  fpecial  purpofe  become  ab- 
folute, if  iflue  were  born,  /.  e.  the  donee  might  alien  ; 

the 
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the  eflate  was  to  defcend   and  revert  according  to   the 
entail,  if  not  aliened.     At  common  law,  the  only  mo- 
dification of  eftates  exprefsly  limited  was  by  condition  ; 
the   ftatute  of  ufes   introduced  more  qualifications  of 
eftates  exprefsly  limited.     About  the  reign  of  EHz.  and 
yac.  1.,  many  cafes,  in  odium   of  perpetuities,  were 
determined,  to  prevent  and  defeat  fuch  an   application 
of  the  ftatute  of  ufes.     The  courts  leaned  againfl;  con- 
tingent limitations  over  ;  but,  having  gone  a  great  way 
on  that  fide,  they  began  to  think  they  went  too  far. 
New  devices  were  contrived  at  the  time  of  the  troubles, 
andpraftifed  after  the  Reftoration; — truflees  to  preferve 
contingent  remainders,  and  executory  devifes.     It  is 
not  long  that  the  bounds  of  them  have  been  fettled  : 
it  was  in  my  time,  that  the  courts  firll  held  they  might 
wait  during  a  life  in  being,  and  2 1  years  after.     Now, 
it  is  contended,  that  this  is  a  conditional  limitation  :  it  is 
no  fuch  thing  ;  there  is  no  condition  in  it ;  it  is  a  con- 
tingent limitation.     If  it  is  a  limitation,  it  does  not  de- 
feat the  right  of  the  hufband  to  be  tenant  by  the  cur- 
tefy  ;  the  hufband  may  be  tenant  by  the  curtefy  though 
the  eflate  is  fpent.     But   how  was  it  when  fhe  was 
alive?     Here  the  wife  was  feifed  in   fee-fimple  during    Vide  i  In  (1. 
her  life,  and  fuch  an  one  as  the  iflhe  might  inherit,  if   ^^^^'  "•4* 
they  had  not  been  difappointed  by  death. 

Judgment,  that  Solomon  Hanford  was  entitled  to  be 
tenant  by  the  curtefy. 


o  g  3  titue: 
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TITLE  XXXVIII. 


DEVISE. 


CHAP.  XVIIL 

Executory  l)e^nfe. — Devife  of  a  Freehold  Efcak  ia  conit 
mence  in  future. 


^  1.  Devife  of  a  Freehold  EJlale 
to  commence  in  fiituro. 
6.  Devifes  of  this  Sort  fomei'imes 

fupportsd  as  Remainders. 
12.  A  Devife  of  this  Sort  mufl 
veji  ivitiin  the  Time  pre- 
fcrihed  above. 
J  J,  A  Devife,  after  a  general 
Failure  of  Heirs  or  IJfue, 
is  too  remote. 


2  I .  Exceptions,   \ft,  A  Devfe  of 

a  Revofion. 
26.  2d,   A   Devife  in   default    of 

Iffue  of  the  Devifor. 

28.  3 i/,  A  Devfe  over  for  Life 

on  failure   of  Iffue  of  ihe 
Jirfl  Devifee. 

29.  ^th,   Iv' here  an  Ejiate  Tail  in 

raifcd  by  Iinplic(itioti. 


Seclion  i. 

Devif-  of  a      TVT^*  ^E-^^N^  defines  the  fecond  fort  of  executory 
"^     '  "  devife  to  be,  where  the  devifor,  without  depart- 

ing with  the  immediate  fee,  gives  a  future  eftate,  to 
arife  either  upon  a  contingency,  or  at  a  period  certain, 
unpreceded  by,  or  not  having  the  requifite  connexion 
with,  any  immediate  freehold  j  to  give  it  effect  as  a 
remainder. 


Fre-hold 
Eltate  to 
commence  in 
fuiuro. 
Ex.  Dev.  4th 
Ed.  17.  24. 


Pay's  Cafe, 
Cro.  Eliz. 
878. 


§  2.  One  devifed  lands  to  J.  S.  from  MUhaelmas 
following,  for  five  years,  remainder  to  the  plaintiff  and 
his  heirs.  The  teflator  died  before  Michaelmas,  It 
was  agreed,  that  it  could  not  veil  eo  injlanti  that  the 

particular. 
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particular  eftate  determined  ;  becaufe  of  the  term  of 
years.  But,  being  in  a  will,  it  was  held  good  as  an 
executory  devife. 

§  3.  A.  devifed  lands  to    /?.  in  fee,  to  commence    Clarke  v. 

and  take  efted  fix   months  after  the  teflator's   death.    ^^'^^^ 

1  Luiw. 79S. 

This  was  adjudged  to  be  a  good  executory  devife. 

§  4.  A  devife  to  an  infant  in  voUre  mrdris   is   an    j  ^xtzm  ii.&. 

executory  devife  of  this  kind  ;  as  it  neceflarily  implies    i  ^•j<^'^.  R. 

a  future  difpofuion,  to  take  effecl  at  the  birth  of  the 

child.     Such  a  devife  was  formerly  held  void  j  but  it 

was   always   underflood,  that  a   devife  to    an    infant,    Snow  v. 

when  he  flioulJ  be  born,  was  eood  as  an  executorv      t  ^^^ 

'  ^  'I  Lev.  135. 

devife. 


§  5.  Mr.  Yearne  fays,  that  where  a  particular  eftatc  ^^  ^^^  ,  ^ 
of  freehold  is  (irft  devifed,  capable  in  its  own  nature 
of  fupporting  a  remainder,  followed  by  a  limitation 
not  immediately  connected  with,  or  commencing  from 
its  expirarion,  as  the  latter  limitation  is  incapable  of 
taking  effecl  as  a  remainder,  there  feems  to  be  no  ob- 
flacle  to  its  validity,  as  an  executory  devife.  There- 
fore, although  in  the  cafe  of  a  leafe  for  life  to  A.  and 
after  the  death  of  A,  and  one  day  after  that  the  land 
fliall  remain  to  B.  for  life,  it  feems  that  the  limitation 
to  B.  is  void  as  a  remainder,  becaufe  not  to  take  efle6t 
immediately  upon  the  determination  of  the  firft  eftate  : 
yet,  in  the  cafe  of  a  fimilar  limitation  by  will,  there 
appears  to  be  no  ground  for  denying  eflect  to  fuch 
ulterior  hniitation,  as  an  executory  devife. 

G  g  4  S  ^-  ^^^ 
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Devife?of  this 
Sort  fome- 
times  fup- 
ported  as 
remainders. 


Purefoy  v. 

R-'i^erS; 

3  Saund.  380. 


Doe  V.  Mor- 
gan, infra, 
{.11. 
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§  6.  In  confequence  of  the  rule  already  flated,  that 
no  devife  fhall  be  confidered  as  executory  which  may 
be  fupported  as  a  remainder,  feveral  cafes  have  arifen 
where  there  has  been  a  devife  of  a  particular  eftate, 
with  a  devif-  over ;  in  which  the  devife  over  has  been 
held  to  be  a  remainder,  fupported  by  the  preceding 
particular  eilate. 

§  7.  A  teflator  devifed  to  his  wife  for  life,  and  to 
her  fon  after  the  death  of  his  mother,  if  flie  Ihould 
have  a  fon ;  and,  if  fuch  fon  fhould  die  within  age, 
then  to  the  right  heirs  of  the  devifor.  The  teftator 
died  without  ilfue :  his  wife  married  again,  and  had  a 
fon.  It  was  adjudged  that  the  eftate  limited  to  that 
fon,  was  not  an  executory  devife,  but  a  contingent 
remainder,  becaufe  the  mother  had  an  eftate  of  free- 
hold capable  of  fupporting  it. 


Spelding  v. 
ijpaluing; 
Cro.Car.  185. 


§  S.  Wherever  the  firft  devife  can  be  conftrued  to 
pafs  an  eftate  tail  only,  the  devife  over  will  be  deemed 
a  remainder  expeflant  on  the  determination  of  that 
eftate  tail,  and  not  an  executory  devife. 

§  9.  Jchn  Spalding  having  iftue  three  fons,  John^ 
Thomas^  and  William,  devifed  lands  to  'John  the  eldeft 
fon  and  the  heirs  of  his  body,  after  the  death  of  Alice 
the  devifor's  wife  ;  and,  if  John  died  living  Alice^  that 
William  Ihould  be  his  heir :  'John  died  leaving  a  fon, 
in  the  lifetime  of  Alice.  It  was  determined  that  the 
conftruQion  of  the  will  fhould  be,  that  if  'John  died 
without  ijfue^  living  AUce^  that  then  William  his 
youngeft  fon  fhould  have  it  j  and  that  it  fhould  not  be 

conftrued. 
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eonflrued,  where  he  limited  firft  to  Jcbn  and  the  heirs 
of  his  body,  that  by  this  limitation  he  intended,  if  he 
died  living  Jlice,  that  William  fhould  be  his  heir, 
John  having  iflue,  and  thereby  to  difinhcrit  the  heirs 
of  'John's  body. 

§  10.  A  teflator,  having  charged  certain  legacies  Wealthy  v. 
on  his  lands,  deviled  that  in  cafe  his  fon  T.  fhould  R^p.  temp, 
happen  to  die  before  he  married ;  or,  being  married,  Ld^Hardw, 
fhould  have  no  children,  then  his  lands  ihould  remain 
and  defcend  equally  to  his  daughters  and  their  heirs, 
paying,  Effc.  And  in  cafe  both  his  daughters  Ihould 
die  without  being  married  ;  or,  being  iparried,  fliould 
have  no  children,  then  he  willed  that  all  his  eftate 
fhould  defcend  to  his  nephew  J.  M,  At  the  end  of 
the  will,  he  gave  and  devifed  all  his  eflate,  real  and 
perfonal,  not  already  difpofed  of  by  his  will,  to  his 
fon  T.  After  the  tcftator's  death,  his  fon  T.  entered, 
and  fuffered  a  recovery,  and  died  without  iflue  ;  upon 
which  his  fillers  entered,  and  fuffered  a  recovery,  and 
died  without  iffue ;  and  then  the  heir  of  J.  M.  en- 
tered. The  queflion  was,  whether  the  devife  to  J.  M, 
was  a  remainder,  depending  on  a  particular  preceding 
eftate  in  the  fon  and  daughters,  or  an  executory 
devife. 

Lord  Hardwicke  faid  there  were  two  rules,  which 
went  a  great  way  in  determining  the  cafe — Firft,  that 
no  limitation  fhall  be  conftrued  to  be  an  executory  de- 
vife, if  it  can  be  made  good  by  way  of  remainder. 
Secondly,  that  it  was  immaterial  in  a  will,  which 
words  came  firft  or  laft  j  as  the  conftru^on  muft  be 

made 
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made  upon  the  whole  will,  and  here,  in  the  fubfe- 
quent  pare  of  the  will,  there  was  an  exprefs  devife  of 
all  the  refidue ;  fo  that,  taking  the  two  claufes  to- 
gether, there  ^yas  an  exprefs  devife  to  the  fon.  And 
it  was  given  by  the  word  "  eft  ate,"  which  was  fuffi- 
cicnt  to  carry  the  fee  ;  fo  that  it  amounted  to  a  devife 
to  the  fon  and  his  heirs,  and  if  he  died  without  ilTue, 
remahider,  Iffc,  which  was  an  tLate  tail.  But,  if  that 
were  not  fo  clear,  yet  as  to  the  daughters  no  objection 
could  be  .  aifed  :  for  there  was  a  devife  to  them,  and 
if  they  died  without  iifue,  life,  fo  that  their  recovery 
was  fufficient  to  bar  the  nephew's  remainder  ;  and  this 
limitation,  being  clearly  good  as  a  remainder,  could 
not  be  confidered  as  an  executory  devife. 

Doe  ex  dem.  §  1 1  •  George  Mujfell  devifed  lands  to  Elizabeth  his 

Mofln"""  "^^^^  ^°^  ^^^^»  remainder  to  his  fon  Ehene^er  Mujfell 
3  Term  R.  foj-  ninety-nine  years,  if  he  ihould  fo  long  live  ;  and, 
after  the  feveral  deceafes  of  his  wife  and  fon,  to  the 
heirs  of  the  body  of  Ebene^e".  The  queftion  was, 
whether  this  Ihould  be  confidered  as  an  executoiy 
devife  or  as  a  contingent  remainder. 

Lord  Kenyan^  C.  J.  faid,  that  if  ever  there  exlfle(i 
a  rule  refpeding  executory  devifes,  which  had  uni- 
formly prevailed  without  any  exception  to  the  con^ 
trary,  it  was  that  which  was  laid  down  by  Lord  Hale 
Hopkins  V.  in  the  cafe  of  Purefoy  v.  Rogers  ;  that,  where  a  con- 
^nfra.  '"^'  tingency  is  limited  to  depend  on  an  eftate  of  freehold,, 
which  is  capable  of  fupporting  a  remainder,  it  fhall 
never  be  conftrued  to  be  an  executory  devife,  but  a 
contingent  remainder.     And  therefore  his  Lordlhip. 

d-etermined 
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detcrmmed  that  the  devife  to  the  heirs  of  the  body  of 
Ebenezcr  was  a  contingent  remainder ;  which  was 
ori'-nnally  fupportcd  by  the  eilate  for  hfe  devifed  to 
Elizabeth,  and  was  defeated  by  the  death  of  Elizabeth 
before  Ebenezcr, 

%    2.  The  rules,  eflablifhed  for  preventincr  perpe-    A  Devife  of 

^  .      '  ^  h  V     i'         this  Sort  mud 

tuities,  are  applied  to   the  fecond   fort  of  executory   vcft  within 

devifes,  as  well  as  to  the  firlt.     And  therefore  in  all    r^'JiTlPT 
'  icribea  above, 

cafes,  where  a  freehold  eflate  is  devifed  to  comrnence 
infuturo,  it  mull  veft  within  the  compafs  of  a  life  or 
lives  in  being,  and  twenty-one  years  and  a  few  months 
after  y  otherwife  it  will  be  void. 

§  13.  It  fhouW  be  obferved  here,  that  "  by  the 
time  of  vefting,"  is  meant,  the  veiling  of  the  freehold. 
For  although  land  fhould  be  limited  for  a  long  term 
of  years,  with  remainder  to  the  unborn  fon  of  a  per- 
fon  then  living,  this  executory  devife  to  fuch  unborn 
fon  would  be  good ;  becaufe  the  vefting  of  the  free- 
hold is  confined  to  the  period  of  a  life  in  being  :  for 
upon  the  birth  of  fuch  fon,  the  freehold  will  veft  in 
him  ;  or,  upon  the  death  of  fuch  perfon  without  any 
fon,  it  muft  veft  fomewhere  elfs,  fubjedt  only  in  either 
cafe  to  the  preceding  term. 

•   §  14.  William  Gore  devifed  certain  lands  to  truftees    q^j.^^  q^^ 
and  their  heirs,  to  the  ufe  of  the  faid  truftees  for  five   2P,  Wms.zS. 
hundred   years,    upon  feveral  trufts ;  and,  from  and 
jifter  the  determination  of  that  eftate,  then  to  the  ufe 
pf  the  firft  and  other  fons  of  the  teftator's  eldeft  fon 
fhomas  Core,  in  tail  male,  remainder  over*     Thoma* 

Core 
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Gore  had  no  fon  when  the  teflator  died,  but  afterwards 
z  P.Wns.63.  had  a  fon  The  Court  of  King's  Bench  was  of 
opinion,  that  the  devife  to  the  eldefl  fon  of  Thomas 
Gore  was  void ;  that  it  could  not  be  good  as  a  re- 
mainder, for  want  of  a  freehold  to  fupport  it ;  and 
that  it  could  not  take  effect  as  an  executory  devife, 
becaufe  it  was  too  remote  (yiz-^  after  five  hundred 
years.  But,  the  cafe  being  fent  to  the  Court  of  King's 
Bench  fome  years  after,  Lord  Hardivicke,  Ch.  J.  to- 
gether with  the  Juftices  Page,  Frohyn,  and  Lee^ 
certified  their  opinion  againft  the  opinion  of  their  pre- 
deceflbrs : — "  That  this  was  a  good  executory  devife, 
**  and  not  too  remote :  for  it  mufl  in  all  events  one 
*'  way  or  other  happen  upon  the  death  of  Thomas 
'*  Gore^  whether  he  fhould  have  a  fon  or  not ;  and 
*'^  either  upon  the  birth  of  the  fon,  or  upon  his  death 
<*  without  iflue,  the  freehold  mufl  vefl,'* 

§  15.  Where  an  eflate  Is  devlfed  to  a  perfon  upon 
an  event,  which  is  too  remote ;  a  devife  over,  depends 
jng  on  the  fame  event,  is  alfo  void. 

Proaorv  S  ^^*  ■^^'7  P^°^°^  devifed  unto  the  firfl  or  other 

Ep.  Bath,  fon   of  her  grandfon  Thomas  Prodor.    that  Ihould  be 
2  H.  Black.  ,        ^  ,,.,,,  11- 

358,  bred  a  clergyman,  and  be  m  holy  orders,  and  to  nis 

heirs  and  affigns,  all  her  right  of  prefentation  to  the 
•  redory  of  Weji  Coker.  But,  in  cafe  her  faid  grandfon 
Thomas  Prodor  fliould  have  no  fuch  fon,  then  fhe 
gave  the  faid  prefentation  unto  her  grandfon  Thomas 
Moore,  his  heirs  and  affigns  for  ever.  Thomas  ProBor 
died  without  ever  having  had  a  fon.  The  queflion 
^as,  whether  thefe  dcvifes  were  good  or  not, 

1% 
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It  was  contended  that  the  fir  ft  devife  was  void,  as 
being  too  remote  :  for  Thomas  Pro6tor  had  no  fon  born 
at  the  time  of  the  death  of  the  teftatrix  ;  and,  if  he 
ever  (hould  have  a  fon,  he  would  not  neceffarily  be  in 
orders  within  twenty-one  years  after  his  birth.  By 
the  canons  of  the  church  no  perfon  could  be  admitted 
into  deacon's  orders  before  the  age  of  twenty- three, 
without  a  faculty ;  nor  couid  he  be  ordained  priefl 
before  twenty-four.  And  the  devife  to  Thomas  Moore 
was  Hable  to  the  fame  objedlion  on  account  of  the  re- 
motenefs  of  the  contingency,  on  which  it  was  to  take 
effe6l ;  for,  fuppofing  there  had  been  no  previous 
devife  to  the  fon  of  Thomas  Pro6lor^  the  devife  to 
Thomas  Moore  would  be  to  him,  if  Thomas  Prodor 
iliould  have  no  fon  in  orders,  but  no  time  was  fixed 
for  his  taking  orders ;  and  fuch  devife,  being  void  in 
its  original  creation,  could  not  be  made  good  by  the 
fubfequent  circumftance  of  Thofnas  Froclor's  having 
no  fon ;  and  the  devifes  could  not  be  confidcred  as 
alternate. 

The  court  were  very  clearly  of  opinion  that  the 
firft  devife  to  the  fon  of  Tho?nas  Pndor ,  was  void, 
from  the  uncertainty  as  to  the  time  when  fuch  fon,  if 
he  had  any,  might  take  orders ;  and  that  the  devife 
over  to  Moore,  as  it  depended  on  the  fame  event,  was 
alfo  void,  for  the  words  of  the  will  would  not  admit 
of  the  contingency  being  divided,  as  was  the  cafe  in 
Longheads.  Phelps :  and  there  was  no  inftance,  in  zBhck.  R. 
which  a  limitation  after  a  prior  devife,  which  was  void  ^°'*" 
from  the  contingency  being  too  remote,  had  been  let 
in  to  take  effe*^ )  but  the  contrary  was  exprefsly  de- 
cided 
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cided  in  the  Houfe  of  Lords,  In  the  cafe  of  the  Eaii 
6  Bro.  Pari.  of  Chatham  V.  Tothill  in  which  the  Judges  founded 
I  Vef!  j'u.      ^^*^^    opinion    on    Butterfidd   v.   Butterfield.     Confe- 

quently  the  heir  at  law  of  the  teflatrix  was  entitled. 

ADevife,after  §  17.  In  confequence  of  the  rule  that  an  eftate. 
Failure  of  devifed  to  commence  in  futuro,  muft  veft  within  the 
.  f"*^°'"     ^f'   period  above  mentioned,  a  devife  after   failure  of  the 

lb  too  remote.     ^  ' 

Doug.  506  n.  iffue  or  heirs  of  A.  where  no  eflate  tail  is  already 
vefled  or  given  by  the  exprefs  words  of  the  will,  or 
arifes  by  implication,  to  fuch  iifue  or  heirs,  is  void  in 
its  creation :  for,  if  A.  fliould  have  heirs  or  iifue, 
they  might  lad  for  ever  ;  and,  while  they  did,  there 
would  be  nobody,  who  would  bar  the  eflate  tliui 
devifed,  fo  that  a  perpetuity  would  be  created. 

Wright  V.  §  18.  T.  C  being  tenant   for   life,  with  remainder 

*^fJ?"^^"^»       to  his  wife  for  life,  remainder  to  his  own  right  heirs^ 

8  Vin.  Ab.  '  o  ' 

no.  made  his  will ;  in  which  were  thefe  words—''  hem,]my 

land  at  W.  my  wife  Mary  is  to  enjoy  for  her  Hfe  j 
after  her  death,  it  of  right  goes  to  my  daughter 
Elizabeth  for  ever,  provided  fhe  has  heirs  :  but,  if  my 
faid  daughter  dies  before  her  mother,  or  without  heirs^ 
and  my  faid  wife  Mary  fhould  marry  again,  and  fliould 
have  heirs  male,  I  bequeath  all  my  faid  right  in  W.  to 
her  heirs  male  by  her  fecond  hufband."  Mary  the  wife 
died  before  Elizabeth  the  daughter;  but  Mary  had 
married  a  fecond  hufband,  and  had  iffue  male  :  and 
the  queflion  was,  whether  the  devife  to  them  tvas 
good.  It  was  refolved,  that  no  eflate  was  devifed  to 
the  daughter  ;  what  was  faid  in  the  will  refpeding  her 
being  only  a  declaration  how  fhe  was  to  enjoy  the 

8t  eflate : 
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evlate :  for  the  teftator  could  not  fay,  "  It  of  right 
**  goes  to  my  daughter/'  if  Ihe  clahned  under  the  will. 
It  was  therefore  a  devife  after  a  general  failure  of  heirs 
of  the  daughter,  which  was  too  remote. 

§  19.  Six  George   Lane,  upon  the  marriage  of  his    Lan-^'-o-"' 
fon  Ja7?2es    Dane,  fettled  certain  lands    to   the   ufe  of   ^  ^^0.  Pari, 
himfelf  for  life,  remainder  to  his   fon  James  Lane,  for    ^»- '  l'^* 
ninety-nine  years  if  he  fhould  fo  long   live,  remainder 
to  truftees  and  their  heirs  during  the  life  of  James,  to 
fupport  contingent  remainders ;  remainder  to  the  firll 
.and  other  Tons  of  the  faid  James  by  his  then  intended 
wife,  fuccelTively  in  tail  male  ;  remainder  to  the  heirs 
of  the  body  of  James  ;  remainder  to  the  right  heirs  of 
Sir  George.     The  marriage  v/as  duly  had ;  and  after- 
wards Sir  George  made  his  will,  and  devlfed  the  lands 
comprifed  in  the  fettlement,  on  failure  of  iflue  of  the 
body  of  the  faid  James  Lane^  and   for  want  of  heirs 
male  of  his  own  body,  to  his  daughter  Frances  Lane, 
and  the  heirs  of  her  body.     And  In  a  fubfequent  part 
of  his   will   he   devifed   that,   if  his   fon  James   Lane 
fhould  die  without  iffue  male,  and  his  (the  teftator's) 
wife  furvived  him,  his  faid  wife  fhould  have  his  houfe 
and  park  at  Rathline  during  her  life. 

After  the  death  of  Sir  George  Lane  (who  became 
Lord  LaneJhorouglA,  leaving  James  his  only  fon  and 
heir,  and  two  daughters  by  his  firft  wife,  and  the  faid 
Frances  Lane  by  his  fecond  wife ;  the  truflees  joined 
with  James  Lane  in  making  a  tenant  to  the  precipe  ; 
and  a  common  recovery  was  fufFered  of  the  eftafes, 
comprifed  in  the  fettlement. 

'  James 


4^4 


Forreft.  Rep. 
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Vide  infra. 


Goodman  v. 

Goodright, 

I  Blackft.  R. 

i88. 

Doug.  R.  507, 
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James  Lane,  Lord  Lanejhorough,  died  without  iffue  : 
and  Frances  Lane  having  married  Henry  Fox,  and 
died,  leaving  ilTue  George  Fox,  her  eldert  fon,  he 
brought  an  ejectment  for  the  recovery  of  the  eftate. 
A  fpecial  verdidt  was  found  ;  and  judgment  was  given 
in  the  Courts  of  Exchequer  and  Exchequer  Chamber 
for  the  plaintiff  Fox,  Upon  an  appeal  to  the  Houfe 
of  Lords  of  England,  two  que  ft  ions  were  put  to  the 
Judges—  I  ft,  Whether  Lord  James  took  any  other  or 
greater  eftate  by  the  will,  than  by  the  fettlement  ?  To 
which  they  anfwered,  that  Lord  James  could  not  take 
any  eftate  tail,  no  alteration  being  made  by  the  will ; 
and  that  no  eftate  was  raifed  to  Lord  James  by  impli- 
cation. 2d,  Whether,  Frances  Lans  took  any  eftate 
under  the  will  of  Lord  George  ?  To  which  they  an- 
fwered, that  flie  took  no  eftate  whatever ;  but  that  the 
devife  to  her  was  abfolutely  void  in  its  creation,  as 
being  on  too  remote  a  contingency.  Whereupon  the 
judgement  was  reverfed. 

§  20.  Mrs.  Mojlyn,  on  the  marriage  of  her  niece 
(and  afterwards  her  heir  at  law)  Mrs.  Wynn  with  Dr* 
Wynn,  entered  into  articles,  covenanting  to  fettle  an 
eftate  for  life  to  Mrs.  Wynn^  with  remainder  to  the 
iffue  of  that  marriage  in  tail ;  reverfion  to  herfelf  m 
fee,  whenever  Dr.  Wynn  fliould  have  fettled  her  own 
eftate  to  the  fame  ufes.  Mrs.  Mojlyn  by  her  her  laft: 
will,  reciting  the  faid  articles,  gave  her  equitable  rever- 
fion in  the  premifes  to  the  heirs  of  the  body  of  Mrs. 
Wynn  by  any  after-taken  huflDand  ;  and,  for  want  of 
fuch  iffue,  remainder  over  to  Charles  Lloyd  in  tail. 
Mrs.  Wynn  died  without  iffue,  living  her  hufband.    It 

was 
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was  determined,  that  this  was  a  future  executory  devife 

of  the   reverfion   to   the  heirs    of  the  body  of  Mrs. 

Wpin  by  herfecond  hufband  (during  the  finl  marriage)    Habergham 

on  failure  of  the  heirs  of  her  body  by  the  firft  j  which    -TermR.92. 

was  too  remote,  and  therefore  void. 

§•21  .  There  are,  however,  fome  cafes,  in  which  E'ccepti'ons. 
a  deviie,  arter  a  general  railure  oi:  heirs  or  illue,  is  ofaRevcvfion. 
good.  Firft,  where  a  pcrfon  who  is  intitled  to  a  re- 
verfion expectant  on  the  determination  of  an  eftate 
tail,  devifes  the  lands  to  another,  after  failure  of  iflue 
of  the  tenant  m  tail  ;  this  is  held  to  be  an  immediate 
devife  of  the  reverfion,  and  therefore  good  :  for  the 
eflate  devifed  commences  upon  the  death  of  the  tef- 
tator;  and  the  words,  which  have  a  future  profpecb, 
are  ufed  to  denote,  not  the  commencement  of  the 
eftate  devifed,  but  the  event  on  which  the  eftate  ftiall 
take  eftecl  in  poflefTion,  and  there  can  be  no  danger 
of  a  perpetuity  ;  becaufe  the  reverfion  thus  devifed 
may  be  barred  at  any  time  by  a  recovery,  fuffered  by 
the  perfon  having  the  preceding  eftate  tail. 

§  22.  Thus,  where  a  perfon  conveyed  his  eftate  to    Badger  v. 
the  ufe  of  himfelf  for   ninety-nine  years,  if  he  Ihould    i^Ld  Ravm 
fo  long  Hve,  remainder  to  his  wife  in  the  fame  manner,   523- 

I  balk.  232. 

remainder  to  his  fon  John  in  the  fame  manner ;  re- 
mainder  to  truftees  and  their  heirs  during:  the  lives  of 
the  father  and  fon,  to  preferve  contingent  remainders  j 
remainder  to  the  firft  and  other  fon  of  the  fons  in  tail 
male  ;  remainder  to  the  father  in  fee.  The  father 
made  his  will :  and,  after  reciting  the  fettlement,  de- 
vifed the  lands  after  the  death  of  his  fon  without  iflue 
Vol.  VI.  H  h  male, 
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male,  to  another  fon.  It  was  objected,  that  the  devifc 
was  executory  ;  and,  as  it  could  only  take  effect  upon 
the  death  of  the  fon  without  iffue,  it  was  void  as  being 
too  remote.  But  to  this  it  was  anfwered  that  here,  a 
man  feifed  of  a  reverfion,  expectant  on  an  eftate  tail, 
devifed  it,  after  the  death  of  the  tenant  in  tail  without 
ilTue,  to  another  ;  this  was  not  an  executory,  but  an 
immediate  devife  :  and  the  words  ^'-  from  and  after ^'' 
vvere  only  a  declaration,  when  it  fhould  take  effect  in 
poffeffion.  If  the  fon  had  not  an  eftate  tall  in  the 
land  but  the  devifes  had  been  after  the  death  of  a 
ftranger  without  iffue,  they  would  have  been  executory 
devifes,  and  void  by  reafon  of  the  remotenefs  of  the 
pofFibility.  But  here  they  were  limited  after  the  deter- 
mination of  the  particular  eftate. 

Fearne,  §  23.    In   the    cafe   of  Lancfooroiigh  v.   Fgk^   Mr. 

''^*^"  .  f^^jryiQ  obferves,  that  the  limitation  to  the  daughter 
was  future,  to  arife  after  failure  of  iflue  of  the  body 
of  B.  and  of  heirs  male  of  the  body  of  y^.  Now, 
there  was  no  fubfifting  eftate  extending  to  the  iffue  of 
the  body  of  B.  (generally^\  the  fettlement  being  con- 
fined to  his  firft  and  other  fons  in  tail  male,  and  the 
heirs  male  of  his  body :  nor  indeed  was  there  any 
eftate  tail  in  A.  himfelf,  to  extend  to  the  heirs  male  of 
his  own  body,  therefore  the  eftate  devifed  to  A,  could, 
not  be  confidered  as  the  devife  of  a  reverfion  ex- 
pe6tant  on  fuch  preceding  eftates.  And  though  it 
fhould  be  granted  that,  as  A.  had  but  one  fon ^  and 
there  was  a  limitation  by  the  fettlement  to  the  firft 
amd  other  ions  of  fuch  fon  in  tail  male^  the  devife  for 
want  of  heirs   male  of  his  {A,\)  own  body,  might 

have 
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have  been  conftrued  as  a  devife  of  the  reverfion  ex- 
pedlant  on  failure  of  the  fons  of  his  faid  fon,  and  the 
heirs  male  of  their  bodies,  yet  as  there  was  no  pre- 
exifting  eftate  extending  to  \^\iq  female  of  the  body  of 
B.  it  was  impoffible  to  confider  the  devife  on  failure  of 
iffue  (generally)  of  the  body  of  B.  as  the  devife  of  a 
reverfion,  expedtant  on  failure  of  fuch  iffue  ;  there 
being  no  preceding  eflate  extending  to  that  period ; 
confequently,  unlefs  fuch  a  preceding  eflate  was  raifed 
by  implication,  which  was  not  admitted,  the  devife  to 
F,  was  not  the  devife  of  a  reverfion,  but  was  an  exe- 
cutory Umitation  unfupported  by  any  preceding  tflate; 
and,  being  not  to  take  effeCl  till  after  a  general  failure 
of  ilfue,  was  therefore  too  remote. 

§  24.  A.  upon  his  intermarriage  with  B.  had  fettled    Jones  v. 

..,,  .  r    n/r  1    /^  Morgan, 

certain  lands,  ^c.  in  the  counties  ot  M.  and  G.  upon  ^  Bro  Par. 
himfelf  for  life,  remainder  to  truftees  to  fupport  con-  '-afts322. 
tingent  remainders,  remainder  (fubjed  to  a  jointure 
rent-charge  to  his  wife)  to  his  firll  and  other  fons  by 
the  faid  B.  fucceffively  in  tail  male,  reverfion  to  himfelf 
in  fee,  .Tubjecl  to  the  feveral  trufl:  terms  ufually 
limited  in  fettlements  for  fecuring  pin-money  and 
raifing  portions  for  younger  children  and  daughters). 
Afterwards  J.,  having  two  fons  of  that  marriage,  JV. 
and  E.,  made  his  will  j  and  after  giving  certain  fpecific 
things  to  his  faid  wife  and  two  fons,  and  making  a 
difpofition  of  certain  other  lands  in  the  faid  counties 
which  he  had  purchafed  fmce  his  marriage,  proceeded 
in  the  words  following,  'viz. — "  And  forafmuch  as  it 
"  is  my  will,  intent,  and  meaning,  that  in  cafe  my 
*='  faid  twQ  fons  now  living,  or  any  other  fon  or  fons 

H  h  2  "of 
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"  of  mine  lawfully  begotten,  hereafter  to  be  born, 
"  fhould  die  without  iffus  male  of  their  bodies,  or  of 
*'  the  body  of  fome  or  one  of  them  lawfully  to  be  be- 
*'  gotten,  after  their  refpedive  deceafe  without  iflue 
"  male  as  aforefaid,  that  then  all  and  fingular  my 
"  meiTuages,  lands,  '<sfc.  in  the  feveral  counties  of  M, 
"  and  G.  not  herein  before  devifed,  fliall  be  devifed 
"  and  fettled  to  and  for  the  feveral  ufes,  '^c.  hereln- 
"  after  mentioned,  i^c.  It  is  therefore  my  intent  and 
*'  meaning,  that  in  cafe  my  faid  fons  W.  and  E,,  or 
"  any  other  fon  or  fons  of  mine  hereafter  to  be  born 
"  as  aforefaid,  fliall  happen  to  die  refpectively  with- 
*'  out  any  ilTue  male  of  their  bodie  ,  or  of  the  body 
"  of  fome  or  one  of  them  as  aforefaid,  and  in  fuch 
*'  cafe  if  it  fhall  fo  happen,  then  I  give  and  devife  the 
"  remainder  of  all  and  fmgular  my  meiTuagcs,  lands, 
*'  '<s'c.  in  the  feveral  counties  of  M.  and  G.  and  not 
"  herein  and  hereby  before  devifed,  and  the  reverfion 
"  and  reverfions,  remainder  and  remainders  of  the 
"  fame  premifes  to  my  (faid)  brother  T.  for  and 
"  during  the  term  of  his  natural  life,  without  Im- 
"  peachment  of  wafle ;  but  fubjeft  neverthelefs  to  the 
"  feveral  provifoes  and  payments  mentioned  and  con- 
"  tained  in  my  faid  marriage  fettlement."  And  then 
the  teftator  limits  the  fame  lands  to  truftees  during  the 
life  of  T.  to  preferve  contingent  remainders,  remain- 
der to  T.M,  fon  of  T.  during  his  life,  remainder  to 
the  firfl  and  other  fons  of  T.  M.  with  divers  remain- 
ders over :  and  he  appointed  his  wife  one  of  five 
guardians  of  fuch  of  his  ("the  teftator's)  children,  as 
ihould  be  under  age  at  the  time  of  his  death,  and  alfo 

one  of  the  executors  of  his  will. 

The 
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The  teftator  died,  leaving  his  faid  wife  B.  and  his 
laid  two  Ions  and  two  daughters  by  her.  And  one  of 
the  qucflions  upon  this  v;ill  was,  Whether  the  faid 
refiduary  devife  over  to  T.  and  his  fon,  i^jc.  was  not 
void,  as  being  a  future  Hniitation  not  to  take  eifeft  till 
after  the  faihire  of  iflae  of  perfons  who  took  no  pre- 
ceding eftate,  namely  of  all  other  fons  of  A.  by  any 
future  wife  :  for  this  limitation  to  T.  was  not  cxprefled 
to  take  elfecl  upon  failure  of  idue  male  of  the  teftator's 
fons  by  his  then  wife  ;  in  which  cafe  it  would  have 
been  good  as  an  immediate  devife  of  the  reverfion, 
expectant  on  the  eftates  in  tail  male  limited  to  fuch 
fons  by  the  fettlement ;  but  the  words  were  general 
and  comprehenfive,  extending  in  point  of  expreffion, 
as  well  to  the  future  fons  of  the  teftator  by  any  after 
taken  wife,  as  by  his  then  wife  ;  and,  if  fo,  th-s  limi- 
tation could  not  be  a  devife  of  the  reverfion  imme- 
diately expe£lant  on  the  eftates  fubfifting  or  created  by 
the  fettlement,  but  was  a  future  devife  without  any 
preceding  eftate  to  fupport  it :  and  then,  as  it  could 
not  take  effed:  as  a  remainder,  it  could  be  confidered 
only  as  an  executory  devife  ;  in  which  light  it  muft 
be  void,  for  it  was  too  remote,  as  being  limited  to  veft 
on  a  general  failure  of  iifue. 

In  fupport  of  the  devife  it  was  contended,  that  the 
teftator  had  not  a  future  marriage  in  view,  or  any 
children  not  provided  for  by  the  fettlement ;  that  this 
appeared  from  his  giving  fome  fpecific  legacies  to  his 
wife,  naming  her  one  of  his  executors  and  one  of  the 
guardians  of  his  children.  Therefore  the  words,  "  or 
*'  any  aherfgn  crfons,'  &c,  fhould  be  underxlood  as 

H  h  3  confined 
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confined  to  fons  by  his  then  wife  ;  and,  under  that 
conftrudion,  the  limitation  in  queflion  would  be  as 
good  as  an  immediate  devife  of  the  reverfion,  fubject 
to  the  eftates  created  by  the  fettlement.  Or,  that  if 
thofe  words  did  extend  to  children  by  a  future 
marriage,  ftill  the  limitation  in  queflion  might  be 
fupported,  by  raifmg  implied  eflates  tail  to  fuch 
children. 

Upon  a  cafe  ftated  for  the  Judges  of  the  King's 
Bench  upon  this  devife,  they  certified,  "  That  they 
"  were  of  opinion,  that  the  event  of  a  fecond  mar- 
"  riage  was  not  in  the  teftator's  contemplation  ;  but 
"  fuppofmg  that,  from  the  generality  of  the  defcrip- 
"  tion,  the  words  "  any  after-horn  Jon "  fliould  be 
*«  extended  to  the  fon  of  any  future  marriage,  they 
"  were  of  opinion,  that  from  the  manifefl  intent  of 
"  the  teflator  exprefsly  declared  in  his  will,  fuch  fon 
'  *  muft  take  an  eftate  tail :  confequently  they  were  of 
"  opinion  that,  either  way,  a  remainder  after  eftates 
"  tail  was  devifed  to  T.  who  by  virtue  of  the  faid 
«'  limitation,  upon  failure  of  the  fons  of  the  teflator 
«^  without  iffue  male,  was  entitled  to  all  the  lands 
"  in  the  counties  of  M.  and  G.  devifed  by  the 
•  "  refiduary  claufe  in  the  faid  will,  for  life,  with 
"  remainder  according  to  the  limitations  in  the  faid 
^«  will." 

The   Lord  Chancellor   decreed   accordingly.      He 
concurred  entirely  with   the  opinion  certified  by  the 
Judges  in  regard  to  the  event  of  a  future  marriage  not 
being  in   the    deflator's   contemplation ;    and   confe- 
quently 


f^Jbi.-   , 
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quently  that  tlie  words,  "  or  any  other  fon  or  fons," 
were  to  be  rcflraincd  to  Ions  of  the  fird  marriage. 
But  as  to  the  raifmg  an  eftate  tail  io  any  fons  of  a 
future  marriage  by  implication,  he  exprefieJ  himfelf 
inclined  to  the  opinion,  tnat  he  was  bound  by  the 
decifion  of  the  Hcufe  of  Lords  in  the  cafe  of  Lctr.sf- 
borough  V.  Fox,  as  a  diredl  authority  againft  the  ad- 
mitting fuch  implication. 

Upon  an  appeal  to  the  Houfe  of  Lords  from  this 
decree,  it  was  affirmed,  agreeably  to  unanimous  opi- 
nion of  the  Judges,  founded  (as  appeared  by  what 
was  expreifed  by  the  Chief  Juflice  of  the  Common 
Pleas  in  delivering  their  opinion)  upon  the  very  fame 
ground  to  which  the  Lord  Chancellor  feemed  to  think 
himfelf  confined,  viz.  upon  the  prefumption  that  the 
event  of  a  future  marriage  was  not  in  the  tellator's 
contemplation  :  and  that  therefore  the  v/ords,  *'  or  if 
"  any  other  fon  or  fons,"  Iffc.  muft  be  underftood  of 
fons  of  the  teflator  by  his  then  wife. 

§  25.  J.  R,  Lyiton   being    an   infant   entered  into    TA-ttoa 
articles  on  his  marriage ;  by  which  he  agreed  to  fettle       B-'o.'Rep. 
his  eftate,  after  his  own  deceafe,  to  the  intent  that  his 
intended  wife  fhould  receive  a    certain  jointure  ;  and 
fubjeft  thereto  to  t;he  firfl  and  other  fons  of  the  mar- 
riage in    tail,    remainder    to    himfelf   in  fee.      J    R 
Lytton  fuffered  a  recovery,  when  he  came  of  age,  but 
never  made  a  fettlement  in  purfuanc't  of  the  articles. 
Fifteen  years  after,  being  in  a  weak  Hate   of  health, 
and  his  wife  living,  he  made  his  will ;  and,  having 
given  his  wife  a  rent-charge  in  fatisfaction  of  the  arti- 

H  h  4  cles. 
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cleSj  he  gave  and  dcvifed  his  eflate,  on  failure  of  ilTue 
male  of  his  body,  to  trafteer^  fo  raife  money  for  the 
payment  of  his  debts,  and  fubjecl  thereto  to  his 
nephew  in  flrid  fetllement.  Lord  Northington  de- 
clared, that  the  devife  to  the  nephew,  after  a  general 
failure  of  iffue  male,  was  void  \  the  contingency  being 
too  remote. 

Upon  a  bill  of  review  Lord  Loughborough  faid,  that 
this  cafe  did  not  appear  to  have  been  determined  after 
that  deliberation,  which  would  give  it  the  fandion  due 
to  a  decree  of  Lord  Northington,  The  cafe  of  Lanef- 
borough  v.  Fox  was  confidered  as  governing  this  cafe  ; 
but,  when  fairly  examined,  there  could  not  be  a 
greater  diffirailitude.  Flere  the  teftator  had  had  no 
child  for  fcveral  ye?.is ;  his  only  child  was  juft  dead  ; 
the  devifee  was  his  next  and  immediate  heir ;  but  he 
introduced  the  devife  by  the  words,  *•'  in  failure  of  iffue 
male."  Could  this  mean  more  than  to  take  in  the 
event,  which  alone  prevented  the  eftate  from  being  the 
fubjeft  of  an  immediate  devife  ?  He  certainly  had  the 
articles  in  contemplation  :  there  was  no  profpe£t  of 
ilfue  at  the  time ;  it  was  not  like  Lord  Lanejhoroughh 
cafe,  who  had  ilTuej  and  might  have  many  more ;  it 
would  be  a  harfh  conflrudion,  that  the  teftator  had 
here  the  idea  of  a  future  Ilfue  in  contemplation,  and 
an  Indefinite  failure  of  that  iluie  :  he  meant  to  ^ve 
an  immediate  eflate  in  poffefhon,  at  his  deceafe  ;  every 
claufe  in  the  v/ill  fhewed  this  intention.  It  was  mani- 
fefl  he  had  no  intention  of  giving  an  eflate  after  a 
general  failure  of   iffue.     The  circumflances  of  the 

tcflator 
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teftator  and  his  family  had  always  been  taken  into 
Gonfideration  in  thefe  cafes. 

Decreed,  that  the  declaration  made  by  Lord  North- 
ingion  fliould  be  reverfed. 

§  26.  Secondly,  a  devife  in  default  of  ilTue  of  the    2d,  A  Devife 

-  ,  ,11,  nil  ,.      in  default  of 

teftator  s  own  body  has  been  conltrued  to  be  a  condi-    ifp^e  of  tlie 
tional  devife  to  take  effect  at  the  death  of  the  teftator,   Devifor. 
and  has  therefore  been  held  not  to  be  executory  ;  be- 
caufe  it  muft  be  determined  at  the  inftant  when  the 
will  takes  effect,  that  is,  at  the  death  of  the  teftator. 

§  27.  On  a  cafe  fent  out  of  Chancery  for  the  opi-   willlngton  v. 
nion  of  the  Court  of  King's  Bench,  the  facts  were —    ^  Black*^"!!* 
Richard  Gary,  after  direding  all  his  debts  to  be  paid,    645. 
devifed  thus. — ''  Ite?n^  in  default  of  iffue  of  my  own   Trench  v. 
body,  I  give  to  truftees  and  their  heirs,"  Iffc.  in  truft    ^^Bro.'Parl. 
to  pay  his  fifter  an  annuity  of  too/,   till   his  debts  and   Ca.  257. 
legacies   were   paid  ;    and,   after  payment  thereof,  to 
his  fifter  for  life  with  divers  remainders  over  in  ftri£t 
fettlement.     It   was   objected  that    rhis   devife,  being 
after  an  indefinite  failure  of  iffue,  was  executory  and 
too  remote  :  to  which  it  was  anfv^^ered,  that  it  was  not 
executory,  but  depended   on  a  precedent   condition, 
upon   which  the  teftator  intended  the  whole  fliould 
take  eiTeft.     That  the  words,  "  in  default  of  iffue," 
were  different   from  the  words  '■''  on  failure  of  iffue  :**, 
the  one  implied  that   the  devifor  never  fhould   have 
iffue  ;  the  other  that  he  fliould  have  iffue  which  fhould 
afterwards  fail.     The  firft  contingency  muft  be  deter- 
mined 
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mined  at  his  own  death  ;  the  latter  might  be  fufpended 
for  ages.  The  court  certified  that  the  truftees  took  a 
bafe  fee,  determinable  on  the  payment  of  the  teftator's 
debts  and  legacies  out  of  the  profits  of  the  eftate  ;  and 
(as  Sir  William  Black/lone  conceived)  principally  upon 
the  idea  of  the  will's  being  merely  conditional,  in  cafe 
he  left  no  iiTue  of  his  body. 

3d,  A  Devife        §  28.  An  executory  devife  over  for  life  to  a  perfon 
over  for  Life     ^^^    /;r,    jq  ^^\^q  place  after  a  dyintr  without  iffue  of  the 

on  failure  of  -^  ^  jo 

lifuc  of  the       firft  devifee,  may  be  good  ;  becaufe,  the  future  limita- 

firft  Devifee.         ...  i      r        t_      it        "  r        •        /*-      •  n 

Fearne  Ex.       tion  bemg  only  tor  tne  hie  ot  a  perlon  i7i  ejfe,  it  mult 
^^  ^"'T  A      ^^c^^^^^y  ^"^^'^^  place  during  that  life,  or  not  at  all : 
kifra  ch.  19.     and  therefore  the  failure  of  iffue,  in  that  cafe,  is  con- 
fined to  the  compafs  of  a  life  in  being. 

4th,  Where  §  29.    There  are  alfo  feveral  cafes,    in  which  the 

an  Eftate  Tail  1  r  ^  ^      t  r  t 

is  ralfed  by  courts  have  lupportcd  a  devile  over,  after  a  general 
Implication,  failure  of  heirs  or  iffue,  by  raifmg  an  eflate  tail  by 
implication  in  the  perfon,  on  the  failure  of  whofe 
heirs  or  iffue  the  eflate  is  devifed  over :  for  in  that 
cafe  the  fecond  devife  is  fupported  as  a  remainder, 
expeftant  on  the  determination  of  fuch  prior  eflatq 
tail. 

Ante  ch.  12.  §  30*  I",  the  cafe  of  Walter  v.  Drezi',  which  has 
been  already  ftated,  the  court  having  held  that 
Richard,  the  teflator*s  eldefl  fon,  took  an  eftate  tail 
by  implication  ;  it  followed  that  the  devife  over  to  the 
William  was  good  as  a  remainder. 

§  3^-  I^ 
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§  31.  In  the  cafe  of  Jones  v.  Morgan,  the  Judges  Ante  f.  24, 
of  the  King's  Bench  appear  from  their  certificate  to 
have  been  of  opinion,  that,  if  a  fecond  marriage  v/as 
in  the  contemplation  of  the  teftator,  then  an  eftat^ 
tail  was  raifed  by  implication  to  the  fons  of  that  mar- 
riage ;  and  therefore  that  the  devife  over  was  good, 
as  a  remainder  expeftant  on  th^  determination  of  that 
eftate  tail. 


TITLE 
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TITLE  XXXVlil, 
DEVISE. 


CHAP.  XIX. 

Epcecutery  Devifes  of  Terms  for  Tears. 


§  1.  ^  Bequeft.    over    of  a   Term 
for  Tears  was  formerly 
'uo'id. 
2.  But  fuch  a   Bequefl  is  tioiu 

good. 
5.   And afo  a  Jim'ilar  Declara- 
tion of  TruJI  of  a  'Term. 
C   Though  to   a  P erf  on   not  in 

cffe,  or  not  afcertained. 
9.   The  Devifee  for  Lfe  cannot 
bar  the  Devife  O'uer. 
12.   Jflthin   ivhat  Time  an  Exe- 
cutory Bequeft  of  a  Term 
muft  irft. 
Where  limited  after  a  general 

Failure  of  Ijfue,  is  void. 
Such  Limitations    cannot    he 
fufported  as  Remainders. 


1(5. 


$  17 


Where  the  Failure  of  Iffuz 
is  confined  to  a  Lfe  or 
Tivis  in  leing,  &c.  //  is 
good. 

Ihe  Words i  dying  ivithout 
JJfue,  fomctimcs  reflrained 
to  the  Death  of  a  Perfon. 
in  t'flV. 

Ao  DifiinBion  betiveen 
JVords  gilding  an  exprefs 
Fjlate  Tail,  or  by  Impli- 
cation. 
31.  Nor  btttuecn  a  Devife  for 
Life  and  an  indejinite  De- 
vife. 
"if"^.  An  Executory  Devife  for  Life 
after  a  general  Failure  of 
IJfue,  is  good. 


23- 


29. 


Seftion  i. 


A  Bequeft        T  7^^^  ^he  firfl  introduclion  of  long  terms  for  years,, 

over  of  a  it  was  held,  that  if  a  term  for  years  was  given  to 

Yell^  was        ^  perfon  for  hfe,  with  a  remainder  over,  the  be'queft  of 

formerly  void.    ^\^q  remainder  was  void  1  becaufe  an  eflate  for  Hfe  beinji 
1  Bur.  284.  n-        •        •       1 

of  greater  eitimation  m  the  eye  of  the  lijw  than  the 

longefl  term  for  years,  it  was  eoncluded,  that  the  limi- 
tation of  a  term  for  years,  to  a  perfon  for  life,  was  a 
complete  difpofition  of  it )  and,  therefore,  nothing  re- 
mained 
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mained  to  be  given  over.  Another  reafon  for  this  doc- 
trine was,  that  the  poflibility  of  a  term's  continuing 
longer  than  the  life  of  the  perfon,  to  whom  it  was  firfl: 
bequeathed,  was  not  fuch  an  intercft  as  by  the  rules  of 
law  could  be  limited  over. 


§  2.  When  long  and  beneficial  terms  came  in  ufe,    gut  fuch  a 
the  convenience  of  families  required,  that  they  mieht    ^^9"^'^  '* 

^  ^  O  ngyy    good. 

be  fettled  in  the  fame  manner  as  freehold  eftates. 
And,  in  a  cafe,  which  arofe  in  ig  Eliz.,  the  Judges 
determined,  that  a  bequeft  of  the  refidue  of  a  term 
for  years,  after  a  previous  difpofition  for  life,  was 
ffood. 


S  3.  Edward  Maiming^  being  poflelTed  of  the  moiety   Matthew 
of  a  farm  and  mill  for  the  term  of  50  years,  devifed    (^a^e"8 'j^ep^ 
his  indenture  of  leafe  of  the  farm  and  mill,  and  all   95* 
the  years  therein  to  come,  to  Matthew  Manning,  after 
the  death  of  Mary  Mamiiftg   his  wife,  (which  farm 
and  mill  his  will  was,  that  Mary  Manning  his  wife 
ihould  enjoy  during  her  life),  conditionally,  that  the 
faid  M,  Manning  fliould  not  devife,  fell,  or  give  the 
faid  leafe,  but  leave  it  wholly  to  John  his  fon,  'isfc.     It 
was  refolved,  that  this  devife  to   Matthew  Manning 
was  good,  not  by  way  of  remainder,  but  by  way  of 
executory  devife. 


§  4.  John  Morrice,  being  pofTelTed  of  a  houfe  for   Lamnet's 
the  term  of  5000  years,  devifed  it  to  John  Morrice  his   ^(j. 
father  for  the  term  of  the  natural  life  of  the  faid  John 
Morrice,  and,  after  his  deceafe,  the  remainder  of  the 

faid 


.-.r> 


And  aifo  a 
fimilar  De- 
claration of 
Trull  of  a 
Term. 
2  Bur.  284, 


z  Vern.  335. 
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fald  houfe  to  Elizabeth  the  fifter  of  the  teftator,  and  to 
the  heirs  of  the  body  of  the  faid  Elizabeth* 

Upon  the  queftion,  whether  this  executory  devife 
after  the  death  of  John  Morrice  was  good,  when  the 
term  itfelf,  and  not  the  ufe  or  occupation  of  it  for  li|e, 
was  devifed  to  the  firft  devifee  for  life  :  it  was  refolved, 
that  in  fuch  cafe  alfo  the  executory  devife  over  was 
good. 

§  5.  The  fame  necelTity,  which  induced  the  Judges 
to  allow  of  executory  bequefts  of  terms  for  years,  re- 
quired, that  fimilar  limitations  might  be  allowed  in 
deeds,  by  which  the  trufls  of  terms  were  declared : 
and,  therefore,  fays  Lord  Mamjield,  to  get  out  of  the 
liceral  authority  of  old  cafes,  an  ingenious  diflin£tion 
was  invented ;  a  remainder  might  be  limited  for  the 
refidue  of  the  years,  but  not  for  the  refidue  of  the 
term.  And,  in  the  reign  of  Charles  2.,  it  was  fettled, 
that  the  limitation  of  the  trufl  of  a  term  fliould  be  go- 
verned and  guided  by  the  fame  rules  in  equity,  as  the 
devife  of  a  term  was,  at  law  ;  and  that  fuch  limitations 
as  would  be  good  in  one  cafe,  would  be  fo  in  the  othei', 
€t  c  converfo. 


§  6.  "Where  the  perfon,  to  whom  a  term  for  years 


Though  to  a 

Perfon  not  ,  „      _  .  ^  . 

in  efe,  or  not    IS  limited  ovcr,   after  a  previous  difpolition  or  it  to 
afceruined.      ^^other  for  life,  is  not  in  efe,  or  not  afcertained,  ftill 
the  limitation  over  will  be  good. 


Cn*ton  V. 
Heath, 
1  KoU.  Ab. 
6i2.  I  Ab. 
Lq.  191. 


§  7.  A  termor  for  years  devifed   the  term  to  his 
wife  for  1 8  years,  and  iifter  to  his  eldefl  fon  for  life, 

and 
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and  after  to  the  eldefl:  iffue  male  of  that  fon  for  life.  It 
was  held,  that  although  the  fon  had  not  any  iiTue  male  at 
the  time  of  the  devife  and  death  oftheteflator,  yet  that, 
if  he  had  ilTue  nj^le  at  his  death,  fuch  iflTue  male  iliould 
have  it  as  an  executory  devife :  for  that,  notwithftanding 
itsl!fcing  a  contingency  upon  a  contingency,  and  the  ifTue 
not  being  in  cjfe  at  the  time  of  the  devife,  yet,  inaf- 
much  as  it  was  limited  to  the  fon  but  for  hfe,  it  was 
good,  and  all  one  with  Matiningh  cafe. 

§  8.  Although  a  devife  of  a  term  for  years  to  a  per- 
fon  and  the  heirs  of  his  body  vefls  the  entire  and  abfo- 
lute  property  of  the  term  in  him,  if  not  reflrained  by 
fubfequent  words,  yet,  if  a  devife  over  of  it  is  made, 
which  is  within  the  rules  eflablifiied  for  preventing 
perpetuities,  it  will  be  fupported  as  an  executory 
devife. 

§  9.  It  was  refolved  in  Manning^s  cafe,  and  alfo  in    The  Devlfec 
Lampet's  cafe,  that  in  devifes  of  this  fort,  after  the    ^^^  bar\he  " 
executor  has  aflented  to  the  firft  devife,  it  is  not  in  the   ^^^'^^  °^'^''' 
power  of  the  firft:  devifee  to  bar  the  limitation  over : 
nor  will  any  fubfequent  union  of  the  freehold  or  inhe- 
ritance, with  the  interefl:  fo  given  to  the  firft  devifee,    Fearnc  Ex. 
or  a  feoffment,  or  other  ad  of  forfeiture,  by  fuch  firfl      '^^^  ^'^' 
devifee,  extinguifh  or  affed  the  interefl:  of  the  ulterior 
devifee^ 


§  10.  JV.,  polfeffcd  of  a  houfe  for  a  term  of  years,  Hamingtoa 

devifed  the  profits  thereof  to  J.  during  the  time  fhe  cited  10  Rep. 

fliould  continue  fole  ,  and  /hen  devifed  the  term  to  R.  5^  ^. 

and 
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and  died.     J.  entered  by  aflent  of  the  executor,  and 
afterwards  purchafed  the  fee. 

It  was  refolved  that,  although  the  whole  term  was 
in  J.  qiwufque,  &c.  fo  that,  by  the  purchafe  of  the 
fee-fimplcj  ber  intereft  became  extinft,  yet  the  fame 
did  not  defeat  the  executory  devife  to  R, ;  but  that, 
after  the  marriage  of  J.,  and  not  before,  he  might 
enter  f. 


Ante  f.  7. 


WitKin  what 
Time  an  exe- 
cutory 13e- 
qvif  ft  of  a 
Term  mull 
vctt. 


§  II.  !n  the  cafe  of  Cotton  v.  Heath,  the  eldefl  fon, 
to  whom  the  term  was  devifed  for  hfe,  made  a  feoff-' 
ment  of  the  lands,  whereupon  the  reverfioner  in  fee 
entered  for  the  forfeiture  ;  and  it  was  decreed,  that  the 
feoffment  and  entry  for  the  forfeiture  did  not  deftroy 
the  executory  beq-ueft. 

§  1 2.  When  it  was  fettled  that  an  executory  bequeft 
of  a  term  for  years  could  not  be  barred,  it  became  ne- 
celfary  to  apply  the  fame  rule  to  this  kind  of  limitation, 
as  to  executory  devifes  of  eftates  of  inheritance ; 
namely,  that  it  fhould  veft  within  the  compafs  of  a 
life  or  lives  in  being,  and  21  years  and  fome  months' 
after. 


Where  limit-         S  ^3'  In  confequence  of  this  principle,  it  has  been 

cd  after  a  ge-  j^j^^.  fettled,  that,  where  a  term  for  years   is   given 

reral  Failure  ^  .  •        r  r  i     • 

of  I  flue,  is  over,  after  a  general  and  mdennite  failure  of  heirs  or 

^"'  •  iifue,  it  is  void,  as  being  too  remote. 


f  A  diftindion.  was  formerly  made  between  a  devife  of  a  terntj 
aad  a  devife  of  the  landf  which  is  now  exploded. 

=^8  §  14.  A  leflee 
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§  14.  A   ledee,  for   1000  years,  without  impeach-    B\nT..r[v. 
merit  oFwaRe,  dcvifed  to  L.  ;  and,  if  he  died  witliout    ^jq, 
ilTae,  then  to  i?.     The  court  held  that  the  devife  over 
was  void  ;  and  thst  the  whole  veiled  in  L.,  his  execu- 
tors and  adminiflrator:. 

C  1  c.  A  perfon  devifed  a  term  for  years  to  his  wife  ^^^^^  ^• 
for  life  ;  and,  after  her  deceafe,  to  Nicholas  his  fon  for  1  Mud.  50. 
life ;  and,  if  Nicholas  his  fon  fliould  die  without  ilfue 
of  his  body  begotten,  then  he  devifed  it  over  ioBarnaby. 
The  whole  court  was  unanimoufly  of  opinion,  that  the 
remainder  to  Barnaby  was  void :  for  that,  as  he  could 
not  take  until  the  death  of  Nicholas  without  iffue,  it 
was  the  fame  in  efFt;Q  as  if  it  had  been  to  Nicholas  and 
the  heirs  of  his  body,  with  remainder  to  Barnaby  ; 
which  devife  would  have  been  clearly  bad,  becaufe, 
after  a  term  is  devifed  to  one  and  the  heirs  of  his  body^ 
no  other  limitation,  nor  any  appointment  of  it  by  way 
of  executory  devife,  can  be  made  ;  for  the  law  will  not 
prefume  any  term  to  have  continuance,  fo  long  as  iiTiic 
of  the  body  may  continue ;  and,  therefore,  a  limita- 
tion in  this  refpeft,  after  an  indefinite  failure  of  iifue, 
depends  upon  too  remote  a  poiTibility. 

It  was  certified  accordingly  to  the  Court  of  Chafn- 
ceiy,  that  Barnaby  the  plaintiff  had  no  title, 

§  16.  In  cafes  of  this  kind,  the- bequeft:  over  can*   Such  Limita- 
not  be  fupported  as  a  remainder,  by  raifing  an  eftate    ^^T\\y  jpou^ 
tail  in  the  firft  taker  ;  becaufe  a  term  for  years  cannot    -s  Hemain- 
DC  mtailed  :  nor  can  a  remainder  over  be  limited  of  a    Tit.  8.  c  2. 
term,  after  a  difpofition  of  it  to  a  perfon  and  the  heirs       ^  " 

Vol.  VI.  1  i  of 
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of  his  body  ;  becaufe  fuch  a  difpofition  gives  the  entire 
and  abfolute  property  of  the  term,  fo  that  nothing  re- 
mains to  be  given  over. 


%XTicre  the  §  1 7.  If  a  term  for  years  is  given  over,  upon   a 

LTueiscon-       failure  of  iflue  or  heirs,  and  there  are  words  to  reftrain 
fined  to  a         (j^g  failure  of  fuch  iffue  within  the  compafs  of  a  life  or 

Lire  or  Lives 

in  being,  &c.  lives  in  being,  and  2 1  years  and  fome  months  after, 
'"  '^"^  '  the  bequeft  will  be  good,  as  being  v.'ithin  the  rules 
eilabliflled  by  the  courts  for  preventing  perpetuities. 
This  dodrine  was  firfl  laid  dov/n  in  the  cafe  of  a  de- 
claration of  trufl  of  a  term  by  deed  ;  but,  as  executory 
devifes  and  declarations  of  trufl:  of  terms  for  years  are 
governed  by  the  fame  rules,  that,  and  all  the  other 
cafes,  refpecling  declarations  of  trufl  of  terms  for 
years,  will  be  dated  in  this  chapter. 


Ca.  I. 

Polkxf.  223 


Diike  of  S  ^^*  The  trufts  of  a  term  of  500  years  were  de- 

Cafe,  3  Cli.  clared  to  Henry  Howard  (fecond  fon  of  the  Earl  of 
Arundel)  and  the  heirs  male  of  his  body,  fo  long  as 
Thomas  Lord  Maltravers,  eldefl  fon  of  the  Earl  of 
Arundel,  or  any  iffue  male  of  his  body  fliould  be  liv« 
ing.  But,  in  cafe  Thomas  Lord  Maltravers  fhould  die 
without  ilTue  male  in  the  lifetime  of  Henry  Howard,  not 
leaving  his  wife  enfient  of  a  fon,  or  in  caie,  after  the 
death  of  Thomas  Lord  Maltravers  without  iiTue  male, 
the  Earldom  of  Arundel  fhould  defcend  to  Henry  HoW' 
ard,  then  the  faid  Henry  Howard  and  his  iiTue  to  have 
no  benefit  of  this  term,  but  it  fhould  go  over  to  Charles 
Howard  the  next  brother. 

Thomat 
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Thomas  Lord  Maltravers  became  Duke  of  Norfolk, 
and  died  without  iffue,  having  never  been  married, 
whereby  the  Earldom  of  Aru7idel  defcended  on  Henry 
Howard :  and  l-ie  plainlift'"  Charles  Howard  claimed 
this  term  under  the  limitation  to  him. 

'  This  caufe  was  heard  before  Lord  Chancellor  Not- 
tingbam,  afiifted  by  Lord  Chief  Baron  Montague,  and 
the  Chief  Juftices  North  and  Pemberton, 

The  Two  Chief  JuRIces  and  the  Chief  Baron  agreed, 
that  the  limitations  of  trufls  of  terms,  and  executory 
devifes  of  terms,  ought  to  be  governed  by  the  fame 
rules  ;  that  no  limitation  over  of  a  term  for  years  after 
an  eflate  tail,  had  ever  been  permitted ;  that,  as  no 
direft  remainder  could  be  limited  over  in  fuch  a  cafe, 
fo,  neither  could  a  contingent  remainder  be  limited 
over,  although  the  event  on  which  it  was  limited 
fliould  happen  ever  fo  foon ;  that  the  cafe  of  Child  v.  Iutj. 
Bay  ley  was  a  pofitive  authority  againfl  the  validity  of  a 
limitation  of  this  Idnd,  the  admiffion  of  which  v/ould 
be  produdive  of  perpetuities ;  and,  therefore,  they 
were  unanimoufly  of  opinion,  that  the  limitation  over 
to  Charles  Howard  was  void. 

Lord  Chancellor  Nottingham, — The  great  objediony 
which  has  been  made  to  the  validity  of  this  limitation, 
is,  that  it  tends  to  a  perpetuity.  A  perpetuity  is  the 
fettlement  of  an  eilate  or  intereft  in  tail,  with  fuch  re- 
mainders expedant  on  it,  as  are  not  in  the  power  of 
the  tenant  in  tail  to  dock,  by  any  means  whatfocrer  j 
but  mud  continus  as  perpetual  clogs  on  the  eflate. 

I  i  2  But 
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But  future  interefts,  fpringing  truRs,  or  trufts  execu- 
tory, and  remainders  which  are  to  arife  upon  contin- 
gencies, are  quite  out  of  the  rules  and  reafon  of  perpe- 
tuities, if  they  are  limited  on  events  which  muft  foon 
happen.  No  principle  of  law  has  been  oftener  laid 
down  than  this,  that  there  can  be  no  remainder  of  a 
freehold  eftate  limited  after  a  fee-fimple  ;  yet  the  na- 
ture of  things,  and  the  commerce  between  man  and 
man,  have  induced  tlie  Judges  to  relax  this  rule,  and 
allow  of  executory  fees,  in  devifes  and  conveyances  to 
iifes.  But  it  is  faid,  that  a  leafe  for  years,  which  is  but 
a  chattel,  will  not  bear  a  contingent  limitation,  on  ac- 
count of  its  meannefi :  as  to  this  point,  the  difference 
between  a  chattel  and  an  inheritance  is  a  difference  only 
in  words,  and  not  in  reafon ;  for  the  owner  of  a  leafe 
has  as  abfolute  a  power  over  it,  as  a  perfon,  v.ho  is 
feifed  in  fee,  has  over  the  inheritance.  If  a  fpringing 
truft  of  a  term  is  not  allowed,  as  well  as  a  fpringing 
life  of  an  inheritance,  men  poffcfTed  of  terms  for  years 
wilt  not  be  capable  of  making  that  provifion  for  their 
families,  which  the  lav/s  of  every  country  ought  to 
fupport. 

Swppofe  a  man,  poffeiled  of  no  other  property  than 
a  long  term  for  years,  fhould,  on  the  marriage  of  his 
fon,  aflign  this  term  to  tru  flees,  in  truft  for  himfelf  and 
his  executors,  until  the  marriage  takes  effect,  and  from 
the  foleranization  of  the  marriage,  to  the  fon  for  life, 
remainder  to  his  wife  for  life,  ^c.  ;  furely  this  would 
not  be  a  void  limitation  in  a  marriage  fettlement :  and, 
if  this  fpringing  truft  to  arife  on  the  contingency  of  a 
marriage  be  good,  why  fhould  not  the  fpringing  truft 

in 
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in  the  prefent  cafe  be  equally  good  ?  If  the  e^late  had 
been  limited  to  Henry  Howard^  and  the  heirs  male  of 
his  body,  until  the  death  of  'Thomas  Lord  Maltravers 
without  iffue,  generally,  and  then  to  Charles,  the  limi- 
tation would  certainly  have  been  void :  but  the  addition 
of  the  words,  "  if  Thomas  Lord  Maltravers  die  with- 
*'  out  i[fuc  in  the  lifetime  of  He?iry"  entirely  alters  the 
cafe,  as  the  event,  on  which  the  term  is  limited  over, 
is  thereby  circumfcribed  to  the  period  of  a  life  then  in 
being  :  and,  as  a  chattel  interefi:  will  bear  a  remrjndcr 
over  where  there  is  no  danger  of  a  perpetuity,  it  mud, 
of  courfe,  bear  a  remainder  over  upon  a  contingency, 
which  mud  inevitably  happen  during  the  exidence  of 
a  life  in  being. 

The  principal  authority  againd  the  plaintiff  in  this 
caufe,  is  the  cafe  of  Child  v.  B.aylc/:  ihis  cafe  is  vari- 
oufly  reported  ;  the  true  date  of  v.  -j  this :  A  term  of  Cro.  Ja.459. 
76  years  was  devifed  by  a  pcrfon  tu  ^.  .^  wile  for  life, 
then  to  his  fon  William  and  his  affigns  for  all  the  red 
of  the  term  ;  provided  that,  if  /Fillia?n  died  without 
ilVue  then  living,  the  term  fliould  go  over  to  Thomas, 
which  I  agree  to  be  the  fame  as  the  prefect  cafe.  The 
remainder  to  Thomas  was  held  to  be  void  in  its  creij- 
tion  ;  but  the  refolution,  in  that  cafe,  went  upon  fe- 
veral  reafons,  which  are  not  to  be  found  in  this  cafe  ; 
and  befides,  that  cafe  has  been  contradided  fince.  In  Polltxf.  35. 
the  cafe  of  Wood  v.  Saunders,  the  trud  of  a  long  term 
was  limited  to  the  father  lor  60  years,  if  he  Ihould  fo 
long  live,  then  to  the  mother  in  the  fame  maaneF, 
then  to  John  the  fon  and  his  c:cecutors  if  he  furvived 
his  father  and  mother  ;  and  if  he  dic^  in  their  lifetime 

I  i  3  having 
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having  iflue,  then  to  his  iffue ;  but  if  he  died  in  the 
lifetime  of  his  father  and  mother  without  iffue,  then  , 
remainder  over  to  his  brother.  John  died  v^^ithout 
iffue  in  the  hfetime  of  his  father  and  mother  :  and  the 
queffion  was,  whether  the  limitation  over  to  Edward 
was  good  ? 

It  was  refolved  by  Lord  Keeper  Bridge?nan,  affiiled 
by  Twifden  and  Rahuford  Juflices,  that  the  limitation 
over  to  Edward  was  good  ;  as  the  contingency,  on 
which  it  was  to  take  place,  muft  happen  during  the 
cxiftence  of  tvv-o  lives  then  in  being.  Thus  we  fee, 
that  Sir  Orlando  Bridgeman^  who  drew  the  deeds  in  the 
prefent  cafe,  continued  of  the  fame  opinion  that  he  was 
of  when  a  conveyancer. 

It  was  decreed,  that  the  limitation  over  to  Charles 
Howard  was  good. 

Lamb  V.  §  ^  9*  Upon  a  fpecial  verdi£l,  the  cafe  was  this : — 

/ircher,  j^^^  poffeffed  of  a  term  for  years,  devifed  his  land  to 

A.^  and  the  heirs  of  his  body  ;  and,  if  ^.  died  with- 
out iffue  living  B.^  then  to  B,  The  court  held  this 
was  a  good  limitation  to  B.^  the  contingency  arifmg 
within  the  compafs  of  a  life. 

F'    hcr's  §  20.  A  pcrfon  devifed  a  term  for  years  to  his  wife 

Cafe,  1  Ab.      £qj.  ijfg^  ^nd,  after  her  death,  to  B.  F.  for  her  life,  and 

^  after  her  death,  to  T.  jF.  and  his  children;  and  then 

devifed  in  this  manner  :  "  And,  if  it  fliall  happen  that 

the  faid  T.  F.  do  die  before  the  expiration  of  the  faid 

term,  not  having  iffue  of  his  body  then  living,"  then 

to 
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to  go  over  to  the  plaintiffs  for  the  refidue  of  the  term. 
This  bequeft  was  hekl  good,  the  failure  of  iffue  being 
confined  to  the  life  of  T.  F. 


S  21.  A  cafe,  fent  from  the  Court  of  Chancery,    Lon;::  v. 
for  the  opinion  of  the  Judges  of  the  Court  of  King's    ^  Ttmi  k. 


Bench,  flated  that  George  B/ackall,  being  poflefTed  of 
a  term  for  years,  devifed  it,  after  the  death  of  his  wife, 
to  the  child,  with  which  the  teflator's  wife  was  then 
enfient,  in  cafe  it  fhould  be  a  fon,  during  his  life  ; 
and,  after  his  deceafe,  then  to  fuch  iffue  male,  or  the 
defcendants  of  fuch  iffue  male  of  fuch  child,  as  at  the 
time  of  his  death  fhould  be  his  heir  at  law ;  and,  in 
cafe  at  the  time  of  the  death  of  fuch  child,  there  fhould 
be  no  fuch  iffue  male,  nor  any  defcendants  of  fuch  iffue 
male  then  living,  or  in  cafe  fuch  child  fhould  not  be  a 
fon,  then  he  bequeathed  the  fame  to  Philippa  Long^ 
her  executors,  l^c* 

The  wife  of  the  teflator  was  enfient  at  the  time  of 
making  the  will,  and  when  the  teflator  died  ;  and  had 
a  fon,  who  died  without  iffue.  The  queftion  direded 
by  the  Chancellor  was,  whether  the  limitation  to  P/ji- 
lippa  was  good  ? 

Lord  Kenyon  Chief  Juflice. — The  rules  refpe£ling 
executory  devlfes  have  conformed  to  the  rules  laid 
down  in  the  conflru£tion  of  legal  limitations  ;  and  the 
courts  have  faid,  that  the  eflate  fhall  not  be  unalienable 
by  executory  devifes  for  a  longer  time  than  is  allovtfed 
by  the  limitations  of  a  common  law  conveyance.  In 
marriage  fettlements,  the  eflate  may  be  limited  to  the 

I  i  4  firfl 
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firfl  and  other  fons  of  the  marriage  in  tail,  ai>d,  until 
the  perfon  to  whom  the  lad  remainder  is  limited  is  of 
age,  the  edate  is  unalienable.  In  conformity  to  that 
rule,  courts  of  law  have  faid,  fo  far  we  will  allow  exe- 
cutory devifes  to  be  good.  To  fupport  this  decifion, 
I  could  refer  to  many  decifions  :  but  it  is  fufficlent  to 
refer  to  the  Duke  of  NorfJkh  cafe,  in  which  all  the 
learning  on  this  head  was  gone  into ;  and  from  that 
time  to  the  prefent,  every  judge  has  acquiefced  in  that 
decifion.  It  is  an  eflablifhed  rule,  that  an  executory 
dtvifc  is  good,  if  it  muft  neceflarily  happen  within  a 
life  or  lives  in  being,  and  2 1  years  and  the  fra£lion  of 
another  year,  allowing  for  the  time  of  gedation. 

Mr.  Judice  Lazwencc. — I'he  devife  over,  in  this  cafe, 
mufl  take  efFeft,  if  at  all,  after  a  life  which  mud  be 
in  being  within  nine  months  after  the  devifor's  death. 

The  Judges  certified,  that  the  limitation  to  Philippa 
was  good. 

5  22.  It  is  obfervable,  that  this  cafe  began  with  a 
devife  to  a  poflhumous  child  for  life,  with  a  limitation 
over,  upon  failure  of  ilTue  of  his  body  at  his  death  i 
which,  of  courfe,  would  include  an  heir  male  then  in 
•centre  fa  mere :  for,  as  the  devife  began  with  the  allow- 
ance for  the  birth  of  a  poflhumous  child,  and  alfo  might 
conclude  with  it,  the  time  might  be  claimed  twice  over  ; 
and  fo  the  time  allowed  for  the  birth  of  a  poflhumous 
child,  after  lives  in  being  and  21  years,  might  be  en- 
larged to  iwo  periods  of  geflatioh.  But  the  determi- 
I  ''•      ^^  nation 
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nation  has  been  confirmed,  after  great  deliberation,  in  TlullufTnv. 

a  fubfeqiient  cafe,  which  will  be  flated  hereafter.  h^fr^'t^^o* 

§  23.  In  the  cafe  of  executory  bequefls  of  terms  The  Words, 

for  years,  the  Court  of  Chancery  has  very  much  in-  „^,,  YlTue  " 

clined  to  lav  hold  of  any  words  in  a  will,  to   redrain  ^  metimes  re- 

\                                                    ^             ^  flrained  to 

the  generality  of  the  words  "dying  without  iiTiie,"  Death  of  a 

and  confine  them  to  dying  without  IfTue  living  at  the  «■'"  "'^  ^'^  £/''• 
time  of  the  pcrlon's  deceafe,  in  order  to   fupport  the 
intention  of  the  teflator :  for,  by  this  conllrudion,  the 
devife  over  becomes  valid,  being  confined  to  the  period 
of  a  life  in  being. 


P. 


§  24.  One  pofiefled  of  a  term  for  years,  devifed  it,  Target  v, 
by  hi3  will,  to  his  fon  i:/t7z/7  for  life,  and  no  longer;  Wins.  433. 
and,  after  his  deceafe,  to  fuch  of  the  iffiie  of  the  faid 
Henry,  as  Henry  by  his  will  fliould  appoint:  and  in. 
cafe  Henry  fliould  die  without  iflue,  the  teftator  devifed 
the  fame  to  his  brother  Albinus,  for  the  refidue  of  the 
term,  and  died.  Henry  died  without  iffue  living  at  his 
death :  whereupon,  the  queftion  was,  whether  the 
term  lliould  go  to  the  executors  of  the  firfl  teflator, 
or  to  the  executors  of  Henry,  or  to  Albinus, 

It  was  objected,  that  the  devife  over  of  a  term,  upon 
a  dying  without  iiTue,  was  void  ;  being  too  remote  an 
expe6l;ancy,  and  tending  to  a  perpetuity. 

Lord  Chancellor  Parker  held,  that  the  expreffion, 
*^  dying  without  iflue,'*  had  two  fenfes.  ift,  A  legal 
fenfe,  and  that  was,  whenever  there  was  a  failure  of 
ilTuq :  and  if  the  will,  in  this  cafe,  was  to  be  taken  in 

a  vulgar 
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a  vulgar  fenfe,  njiz.  if  Hetiry  died  without  leaving  iflue 
at  the  time  of  his  death,  then  the  devife  over  to  yHbi- 
VMS  was  good.  Now,  this  feemed  to  be  the  meaning 
of  the  teftator :  for  it  mufl  be  intended  fuch  iffue  as 
he  fliould,  or  at  leafl:  might,  appoint  the  term  to, 
which  mufl  be  intended  ifuie  then  living ;  and  this 
conftrudion  lliould  be  more  favoured,  as  it  fupported 
the  will,  whereas  the  other  deftroyed  it.  Therefore, 
the  court  held,  that  the  devife  over  of  the  term  to 
Albinus  was  good  ;  and  obferved,  that  there  was  a  great 
diverlitv  between  a  devife  of  a  freehold  eftate  to  A.  for 
life,  and  if  A.  dies  without  iffue,  then  to  B.,  and  a 
devife  of  a  term  in  the  fame  words  :  for,  in  the  former 
cafe,  this  might  give  A.  an  eftate  tail,  becaufe  the 
words,  "  if  A.  die  without  iffue,"  in  cafe  of  an  inhe- 
ritance, are  inferted  in  favour  of  the  iffue,  to  let  them 
in  after  the  death  of  the  father  ;  but  in  cafe  of  a  term, 
thefe  words  cannot  have  that  effect,  for  the  father 
takes  the  whole,  which,  on  his  death,  will  not  go  to 
his  iffue,  but  to  his  executors. 

Forth  V.  §  ^5-  A  term  for  years  was  devifed  to  William  Core 

Chapman,         ^^^  Walter  Gore,  and,  if  either  of  his   nephews  WiU 
1  P.  Wm.  663.  .— 

Ham  or  Walter  (hould  depart  this  life  and  leave  no  illue 

of  their  refpe6live  bodies,  then  he  gave  the  faid  leafe- 

hold  premifes  to  the  daughter  of  his  brother  William 

Gore,  ^c. 

The  Mafter  of  the  Rolls  was  of  opinion,  that  the 
devife  over  was  void ;  and  faid  that,  had  the  words 
been,  if  ^.  or  B.  Ihould  die  without  iffue,  remainder 

over, 
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over,  this  plainly  would  have  been  void,  and  exaftly 

the  cafe  of  Love  v.  Windbam,  Ante  f.  15. 

On  an  appeal  to  Lord  Chancellor  Parker^  the  de- 
cree was  reverfed  :  and  his  Lordfhip  faid,  if  a  term 
was  devifed  to  A.,  and  if  ^.  die  without  leaving  ilTue, 
remainder  over,  in  the  vulgar  and  natural  fenfe  this 
mud  be  intended,  if  A.  died  without  leaving  iffue  at 
his  death,  and  then  the  devife  over  is  good  j  that  the 
word  "  die*'  being  the  laft  antecedent,  the  words, 
*'  without  leaving  ifiue,'*  mufl  refer  to  that.  Befides, 
the  teftator,  who  is  inops  conftlii^  will,  under  fuch  cir- 
cumftanccs,  be  fuppofed  to  fpeak  in  the  vulgar,  com- 
mon, and  natural,  not  in  the  legal  fenfe. 

His  Lordfhip  likewife  took  notice,  that  in  ^formedon 
in  remainder,  where  a  tenant  in  tail  leaves  iffue,  which 
iffue  afterwards  dies  without  iffue,  whereupon  fuch  writ 
is  brought,  the  formedon  fays  that  the  tenant  in  tail 
died  leaving  iffue  J.  5.,  which  J.  S,   died  afterwards 
without  iffue,  and  fo  the  firfl  donee  in  tail  died  without 
iffue,  thus  the  pleading  fays,  that  the  donee  in  tail  died 
leaving   iffue  at  his   death,  confequently   the  words, 
leaving  ij/uc,  refer  to  the  time  of  the  death  of  the  te- 
nant in  tail ;  and  if  the  words  of  a  will  can  bear  two 
fenfes,  one  whereof  is  more  common  and  natural  than 
the  other,  it  is  hard  to  fay  the  court  fhould  take  the 
will  in  the  mofl  uncommon  meaning,  to  deflroy  the 
will. 

lie  faid,  the  reafon  why  a  devife  of  a  freehold  to  one 
for  life,  and  if  he  die  without  iffue,  then  to  another, 

is 
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Is  determmed  to  be  an  eflate  tail;  is  in  favour  of  the 
Ifiue,  that  fuch  may  have  it,  and  the  intent  takes  place. 
But  that  there  is  the  plaineil  difFtrence  between  a  de- 
vife  of  a  freehold  and  a  devife  of  a  term  for  years ;  for, 
in  a  devife  of  the  latter  to  one,  and  if  he  die  without 
iifue,  then  to  another,  the  words,  "  if  be  die  withaui 
"■  fjfue^'^  cannot  be  fuppofed  to  have  been  infer  ted  in 
favour  of  fuch  iffue,  fmce  they  cannot  by  any  con- 
flru6lion  have  it. 

/jkinTo?!  V,  ^  26.  Edward  Baxter^  being  pofleiled  of  a  term  for 

Huuainlon,  ,      .„    ,  .  „ 

3P.Wrn.238.  40  years,  deviled  it  to  crultees,  m  trutt  for  the  telra- 
tor's  wife  for  life  5  and,  after  her  death,  to  the  ufe  of 
fuch  children  as  the  teftator  fliouid  leave  at  the  time  of 
his  death  ;  and,  in  cafe  all  his  faid  children  fhould  die 
without  leaving  any  ilTue,  then  to  the  ufe  of  John  Hut- 
chinfan. 

Lord  Chancellor  Talboi  faid,  where  words  are  ca- 
pable of  a  twofold  conllrudion,  even  in  the  cafe  of  a 
deed,  and  much  more  in  that  of  a  will,  it  was  jufl  and 
reafonable  that  fuch  conltrudion  fliould  be  received, 
as  tended  to  make  it  l^ood.  And,  in  this  cafe,  the 
devife  of  the  term  to  the  teftator's  children,  and  if  they 
ihould  die  without  iifue  then  to  Hutchinfon^  might  eafily 
and  naturally  be  undcrllood  to  fignify,  if  they  died 
without  leaving  any  ifiue  at  the  time  of  their  death; 
nay,  much  more  naturally  than  in  the  other  cafe,  Wz. 
if  there  fhould  be  a  failure  of  iffue  of  them  a  hundred 
years  after.  He  cited  the  cafes  of  Target  v.  Gaunt^ 
and  Forth  v.  Chapngn^  and  decreed  in  favour  of  the 
devife  oyer,  -lm"^.  that  the  words,  '*  if  the'  firft  devifee 

«  died 
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*'  died  without  leaving  any  ilFae,"   mufl:  be  underftood 
to  mean  without  leaving  iffue  at  his  death. 

§  27.  A  perfon,  poficiTed  of  lands  for  a  term  of  Goodtlik  t, 
ye:irs,  gave  tliem  to  his  grandfon  T,  B,  Peake,  Ion  of  j^fcr":'  11 
D.  and  Sarah  PcrJ:c,    and  the  heirs  lawful  of  him  for    722. 
ever.     But,  in  cafe  he  ihould  happen  to  die  and  leave 
no  lawful  heir,  then,  and  in  that  cafe,  he  gave  them, 
after  the  death   of  the  faid  T.  B.  Peake,  to  the  next 
eldefl  fon  or  heir  of  the  faid  D.  Pcake  and  Sarah  his 
wife,  '^S'c.       T.  B.  Peake  took  pofTelnon  of  the  leafe- 
hold  eflate  in  queflion  under  the  will,  and  died  with- 
out iflue. 

Lord  Kenyon  faid  that,  on  conference  with  the  reft 
of  the  Court,  they  were  clearly  of  opinion,  that  the 
limitation  over  was  good.  This  was  a  chattel  interefl 
limited  to  T.  B.  Peake  and  the  heirs  lawful  of  him  for 
ever ;  but  in  cafe  he  fhould  happen  to  die,  and  leave 
no  lawful  heir,  then  over,  Isfc.  Now,  it  was  apparent 
on  the  will,  that  the  teftator,  by  "  lawful  heirs,'* 
meant  "  heirs  of  the  body  ;'*  and,  leaving  no  lawful 
her,  muft  be  confined  to  leaving  no  iffue  at  the  time 
of  his  death. 

§  28.  The  following  cafe  was  fent  by  the  Mafter  of  Wilkinfonr. 
the  Rolls,  for   the   opinion  of  the   Court  of  King's   „  y^j^  r. 
Bench.     A  perfon    devifed  a  leafehold  houfe  to  his  555- 
wife,  Mary  Parker,  during  the  term  of  her  natural 
life,  and,  after  her  deceafe,  to  go  to  his  fon  S,  Parker 
and  to  the  heirs  of  his  body  lawfully  begotten^,  and  their 
heirs  and  afligns  for  ever  j  but,  in  default  of  fuch  iffue, 

thenv 
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then  to  go  to  his  (the  teftator's)  grandfon  T,  Wilkinfon^ 
his  heirs  and  afligns  for  ever.  S.  Parker  entered  on  the 
eflate  upon  the  death  of  the  teftator,  {Mary  Parker 
being  then  dead),  and  died  without  ever  having  had  any 
iffiie.  And  the  queftion  was,  whether  T.  V/ilkinfon 
took  any  thing  under  the  will  ? 

Lord  Kenyon. — We  will  fend  our  certificate  in  this* 
cafe  ;  but  I  will  now  ftate  the  fhort  ground  on  which 
my  opinion  is  founded. 

The  only  queftion  is,  whether,  on  the  fair  conftruc- 
tion  of  the  words  of  this  will,  the  teftator  meant  that 
the  limitation  over  to  T.  Wilkinfon,  the  plaintiff,  fhculd 
only  take  effeft  after  an  indefinite  failure  of  iifae  in 
S.  Parker,  or  on  a  failure  of  ifllie  living  at  the  time  of 
the  death  of  S.  Parker  ;  for,  as  foon  as  that  intention 
is  difcovered,  there  is  an  end  of  the  cafe.  If  perfonal 
property  be  fo  limited  that,  if  it  were  an  eftate  of  in- 
heritance, it  would  give  an  eftate  tail,  the  abfolute  in- 
tereft  vefts  in  the  firft  taker.  But  if  the  limitation  be 
with  a  double  afpedt,  to  j4.  and  to  the  ilTue  of  his 
body,  if  there  be  any  fuch  iffue  living  at  his  death,  if 
not,  then  over,  it  is  a  good  limitation.  It  was  fo  fet- 
Ante  ^^^'^  ^^  Sabbarton  v.  Sabbarton,  and  a  variety  of  other 

cafes,  fome  of  which  are  not  in  print.  Here  the  words 
of  the  will  are,  "  to  S.  Parker  and  the  heirs  of  his 
*'  body,  and  to  their  heirs  and  aftigns  for  ever '."  if  thofe 
v/ords  ftood  uncontrolled  by  any  thing  fubfequent  in 
the  will,  the  abfolute  intereft  would  have  vefted  in 
him  J  but  other  words  are  added,  "  but  in  default  of 
**  fuch  iifue,  then  after  his  deceafe  to  go  to  the  tefta- 

tor*s 
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**  tor's  grandfon."  There  is  a  cafe  in  the  books  t© 
fhew,  that  then  and  when  are  adverbs  of  time.  Then, 
at  what  time  was  the  eftate  to  go  over  to  the  teflaror's 
grandfon  ?  At  the  death  of  5.  Parker,  if  he  left  no 
iffue  :  there  is  nothing  in  the  will  to  fhew,  that  the  tef- 
tator  intended  that  the  limitation  over  ihould  not  take 
cfFed  until  future  generations  ;  but,  on  the  contrarv, 
there  is  fufficient  to  fhew  that  he  intended,  that  the 
eftate  fhould,  in  one  event,  vefl:  in  the  grandfon  at  the 
time  of  S.  Parker* s  death  ;  and  that  is  within  the  time 
which  the  law  allows  in  the  cafe  of  executory  dcvifcs. 
The  rule  refpedling  executory  devifes  is  extremely  well 
fettled  :  and  a  limitation,  by  way  of  executory  devife, 
is  good,  if  it  may  take  place  after  a  life  or  lives  in 
being,  and  within  2 1  years  and  the  fradllon  of  another 
year  afterwards.  As  I  before  obferved,  this  is  a  quef- 
tion  of  intention ;  and  I  am  clearly  of  opinion,  that 
the  teflator's  intention  was,  that  if  5.  Parker  did  not 
leave  any  iffue  at  his  death,  the  fubfequent  limitation 
fhould  take  effed. 

The  Court  certified,  that  T,  Wilkinfon  was  entitled, 
under  the  will  of  E.  Parker,  to  the  abfolute  and  entire 
interefl  in  the  leafehold  premifes  above  mentioned. 

§  29.  Mr.  Fearne  fays,  that  a  diverfity  has  in  fome    No  Di'dmc- 
cafes  been  contended  for,  between  a  limitation  of  a   Words  g^t^g 
term  by  fuch  words  as,  in  the  cafe  of  a  real  eilate     ^"  exprefs 

,„„.  11      •  r      n  .,  '     Eilate  Tail 

\\ouldgivean  exprefs  eflate  tailj  and  a  limitation  of   or  by  ImpH- 
he   fame   by  fuch  words  as,  in  the  cafe  of  a  real    "''°"* 
eftate,  would  only   give   an   eftate    tail    by  implica-    !^^'^^3. 
tion,  upon  this  principle,   that  where   the  wjrds  of   "" 
a  will,    if  ufed   with  regard   to   inheritance,    would 
give  an  exprefs  eftate  tail,  there  the  fame  words  ap. 

plied 
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plied  to  a  term,  will  pafs  the  whole  interefl  in  that 
term :  but  that,  where  the  words  of  the  will,  if  ap- 
plied to  the  freehold,  would  give  an  eflate  tail  by  im- 
plication only,  there  they  will  not  enure  to  give  the 
whole  interefl  in  that  term.  And,  confequently,  that 
w^here  a  term  is  limited  to  one,  and  if  he  die  without 
iffue,  remainder  over,  this  limitation  will  not  vefl  the 
whole  term  in  him,  as  a  hmitation  to  the  heirs  of  his 
body,  or  to  his  iffue,  would  do  ;  but  are  always  to  be 
underllood  reflrictively,  and  to  relate  only  to  his  dying 
without  iflue  living  at  his  death,  and,  therefore,  give 
him  the  term  only  during  his  life. 

§  30.  The  ground  of  the  diflinclion  is  this ;  in  re- 
fpe6l  to  an  inheritance,  the  words,  dying  without  iifue, 
are  taken  to  mean  an  indefinite  failure  of  ilTue,  in  order 
to  create  an  eflate  tail  in  favour  of  the  ifTue,  who  are 
1P.Wm.667.  capable  of  taking  an  inheritance  ;  but,  with  refpecl  to 
a  term,  fuch  a  confl ruction  cannot  benefit  the  iflfue, 
becaufe  a  term  cannot  defcend  to  them.  In  fome  in- 
flances,  the  Court  feems  to  have  countenanced  a  dif- 
tin£lion  of  this  fort ;  but  in  all  thofe  cafes,  there  were 
fome  circumflances  in  the  will,  which  the  Court  ob- 
ferved,  confined  the  generality  of  ihc  exprefTion,  dying 
without  iffue,  to  dying  without  iffue  then  living.  But 
it  has  been  frequently  determined,  that  the  limitation 
of  a  term  over,  after  a  dying  without  ifTue,  even  in 
fuch  cafes  where  the  limitation  could  only  have  given 
an  eflate  tail  by  implication  in  a  real  eflate,  is  to  be 
ViMe  Fearne  taken  in  the  legal  extent  of  the  exprefnon  ;  and,  there- 
's. WV.333.  ^^„^^  ^Y^^  limitation  over  being  in  that  fenfe  too  rem.ote, 
ij  utterly  void. 

§31.  IVilHam 
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§  31.  It  is  the  fame  thing,  whether  the  devife  of  a    Nor  between 

J    T  1         J'  •  1      ^  Devife  for 

term  be  to  one  for  life  exprefsly,  and  11  he  die  with-    Life  an  i  an 

out  ilfue,  remainder  over,  or  to  one  indefinitely,  and    ''.'jJ^f'^'^eDe- 

if  he  die  without  iilue,  remainder  over.     Thus,  in  the 

cafe  of  Love  V,  Windba?]!^  the  devife  was  to  one  for  Ufe    Ante, 

exprefsly,  and  if  he  die  without  iifue,  remainder  over, 

and  yet  the  remainder  was  held  void. 

Q  '11.  IViUicvn  Clare,  poffeffed   of  a  lonoj  term,  de-    J;!'^'^  ^• 

'^   -^  *^  o  '  Clare, 

vifcd  it  to  truftees,  in  truft  for  his  Ion  Tkamas  Clare,    Foneft  R  21. 

for  fo  many  years  of  the  term  as  he  fhould  live,  and 

after  his  death,  in  trud  for  the  iffue   male   of  his   fon 

Thomas  lawfully  begotten,  for  fo  many  years    of  the 

faid  unexpired  term   as   fuch  iifue  male  fliould   live  ; 

and  when  the  iifue  male  of  his  faid  fon  Thomas  fliould 

happen  to  be  extiniQ:,  then  in  trufi:  for  his  fecond  fon 

in  the  fame  manner.     The  queflion  was,  whether' the 

limitation  over  to  William  the  fecond  fon,  after  failure 

of  iifue  male  of  Thomas,  was  not  void. 

Lord  Talbot  held,  that  the  fubfequent  limitation  to  the 
iifue  of  Thomas,  did  not  enlarge  the  exprefs  eflate  for  life 
given  to  him :  but  he  alfo  held,  that  the  remainder 
over  upon  the  extinction  of  iifue  male,  which  was  equiva- 
lent to  a  dying  without  iHue,  when  taken  as  an  inde-   ViJe  Fearne 

•   M  r    'rr-  •  1  Ex   Dev.275. 

finite  failure  ot  liiue,  was  void. 


§  33.  An  executory  devife  of  aterm  for  life  to  a  perfon  An  Execu- 

ifi  ejfe,  to  take  place  upon  a  dying  without  iifue  of  an-  for  LJte^  aft'er 

other,  may  be  good ;    becaufe   the  future   limitation  » general 

.  Failure  of 

being  only  for  the  life  of  a  perfon  in  cjje,  it  mult  ne-  iffue,  is 

ccflarily  take  place  during  that  life,  or  not  at  all :  and,  &'*''  ' 
Vol.  VI.                        K  k                      therefore. 
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therefore,  the  failure  of  ilTue  is,  in  that  cafe,  confined 
to  the  compafs  of  a  life  in  being. 

Oakes  v.  §  34'  ^HH^m  Wilfon,  poflefled  of  a  term,  affigned 

Chalfonr,        |.|^g  fjime  to  truftees,  in  truft  that  he  fhould  receive  the 

PoUcx.  ^S. 

profits  during  his  life,  and,  after  his  death,  for  Mary 
his  wife  during  her  life,  and  after  her  death,  that  John 
Oates  fhould  receive  a  moiety  of  the  profits  during  his 
life,  and,  after  his  deceafe,  his  child  or  children  dur- 
ing his,  her,  and  their  lives ;  and  for  want  of  fuch 
iffue,  or  after  the  deceafe  of  the  child  or  children  of 
Edward  Oakes ^  to  permit  Sarah  Chalfont  to  receive  the 
"  profits  during  her  life.  The  queftion  was,  whether 
the  limitation  to  Sarah  Chalfont  was  good.  And  the 
Lord  Keeper  declared  that  the  trufl,  being  exprefsly 
Ark.  4.49.     liiTiited  for  life,  the  fame  did  not  tend  to  a  perpetuity. 

Doc  V.  Lyde,   ^^^^^  therefore,  was  good, 
I  Term  R, 
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.  Where  one  Limitation  is  Ex- 
ecutory j   all  the  fuhfequent 
ones  are  Jo  likenvife. 
■  A  preceding  Executory  Limi- 
tation   may   he    uncertain , 
ivhen  a  fub/equent  one  may 
be  certain. 
A  preceding  Executory  Limi- 
tation   is  not  a    Condition 
precedent. 
Limitations    over    after    an 
Executory    Devi/e    of  the 
whole    Interejl    fofnetimes 
good. 
DiJlinBion  letiveen  the  Cafes 
inhere  a  fuhfequent  Limi- 
tation   may    become   good, 
and  ivhere  not. 
A  Limitation  ivhich  tvas  ori- 
ginally   a   Contingent   Re- 


mainder may  take  EffeB  as 
an  Executory  Devife. 
2  9.  DijlinBion  betiveen  Executory 
Devifes  per  verba  de  pre- 
lenti,  and,  per  verba  de 
future. 
34.  The  Freehold  defends  in  the 

mean  Time  to  the  Heir. 
37.  And alfo  the  intermediate  PrO' 

fits. 
40.  A  Devife  of  the  Refidue  ivill 

pafs  fuch  Profits. 
43.  Executory  Inter efis   are    de- 

vifable. 
47.  And  ajfignahle. 
yo.  May  be  paffed  by  Fine. 
51.  Defcendible  and  tranfmiffible 

to  Heirs  and  Executors. 
54.  The  Court  of  Chancery  will 

prevent  Wafie. 
^^.  Of  Trufis  of  Accumulation, 


Sedion  i. 
■jV/TK.'  FEARNE  lays  it  downj  that  where  one  Ural-   where  one 

tation  of  a  devife  is  taken  to  be  executory,  all    ^'"^itation  i« 
fuhfequent  limitations  mud  likewife  be  fo  taken.    Thus    thefubfenncnt 
Serjeant  Pemberton  fays,  the  feveral  limitations  of  a   lii!"^^^  ^'^ 
lievife  of  one  and  the  fame  thing  fhall  never  be  made    E^Dev.  334, 
to  operate  feveral  ways,  'uiz.  fome  by  way  of  execu- 
tory devife,  and  others  by  way  of  remainder.     The 

K  k  2  court  , 
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court  feemed  to  admit  the  diftindion  ;  but  it  may  be 
proper  to  confider  upon  what  reafons  it  is  grounded. 

§  2.  With  refpeft  to  the  devife  of  a  term  it  is  clear, 
that  if  there  be  twenty  hmitations  of  it  after  a  devife 
to  one  for   life,  Isfc,  every  one  of  the  twenty  will  be 
equally  executory  as  the  fir  ft  of  them  ;  becaufe  all  are 
equally  limitations  of  a  term,  after  a  difpofition  thereof 
for  life,  which  cannot  hold  otherwife  than  by  way  of 
executory   devife.     Therefore    the   queftion  can  only 
ariie  in  regard  to  the  devife  of  a  freehold :  and   then 
we  are   to  confider,    that   every    executory  devife  is 
either  the  limitation  of  an  eftate,    after  the  fee   has 
been  already  difpofed  of,  or  elfe  is  a  freehold  to  com- 
mence in  futiiro^  without  any   preceding  freehold  to 
fupport  it.     In  the  hrft  cafe  it  is  evident  that  every 
limitation,    fubfequent  to   the    firft   executoiy  devife, 
muft  alfo  be  executory  ;  becaufe  it  is  alfo  a  limitation 
of  an  eflate  after  the  fee  has  been  already  difpofed  of. 
In  the  latter  cafe,  the  firft  executory  limitation,  being 
the  firft  freehold  limited  by  the  will,  no  freehold  can 
veft  in  pofTeflion  under  that  will,  before   the  time  ap- 
poinled  for  fuch  limitation  to  take  efFecl ;  if  it  could, 
then  would  that  fuppofed  limitation  be  really  not  exe- 
cutory ;  becaufe  it  would  in  that  cafe  be  fupported  by 
a  preceding  freehold. 

5  3.  It  is  true  that,  in  relation  to  contingent  re- 

TU.  V-6.C.  I.     mainders,  a  fubfequent  remainder  may  veft  in  intereft 

'^^"  before  a  preceding  contingent  remainder,  but  that  is 

only  where  fome  preceding  freehold  vefts  in  poffeflion 

in  the  mean  time ;  but  no  fubfequent  remainder  can 

firft 
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firfl    vefl    in  poffefTion,    and  afterwards    a    preceding 
eflate  take  place  :  for,  wherever  a  fubfequent  limita- 
tion veils  in   pofTeilion,  before  a  preceding  contingent 
one  can   arife  and  vefl:,  fu.:h  preceding  one  is  utterly- 
precluded  and  defrroyed.     But,  in  the  cafe  now  under 
eonfideration,    there  is   no   freehold   limited   to   vefl 
immediately  in  pofTeflion  ;  we  cannot  make   the   pre- 
ceding efliate  and  the  remainder   change  places,  and 
the  latter  come  into  pofieffion  before  the  former ;  this 
would  be  abfurd,  and   dircftly  contrary  to   the  order 
of  limitations.     If  this  cannot   be  done,  then  no  one 
of  the  fubfequent  limitations  can  take  place  before  the 
the  time  hmited  for  the  firfl: ;  they  are  all,  therefore, 
equally  freeholds  to  commence  in  fiiiuro^  without  any 
prefent   limitation,    or   eflate  of  freehold    to  fupport 
them  ;  and  confequently  they  are  all  equally  executory, 
till  the  time  comes  for  the   firfl:  eflate  to  vefl  or  fail ; 
then  all  the  limitations  to  perfons  in  effe  and  afcertaincd 
may  veft,  and  no  longer  continue  executorv. 

§  4.  Thus,  in  the  cafe  of  Gore  v.  Gore  it  was  held,  Antech  18. 
that,  till  the  event  of  Thomas  Gorch  havine  a  fon 
ihould  be  decided  one  way  or  the  other,  by  the  birth 
of  fuch  fon,  or  by  Thomas  Gore's  death  without  one, 
the  devife  to  his  fon  was  executory ;  being  a  freehold 
limited  to  commence  infuiuro, 

§  5.  A  preceding   executory  limitation   m.ay,  how-    A  preceding 
ever,  be  uncertam  and  contmgent ;  when  a  fubfequent   Limitatfon 
limitation,  though  it  be  to  take  effed  in  future,  may  not    "^!'>'  ^"^  ""'^'^'*- 

.  ^  tain,  when  a 

be  uncertam  or  conditional  (othervvife  than  in  refped  of  fubfequent 
the  pofTibility  of  its  expiration  before  the  former  vefl:s   Tl,  "'^^  ^^ 

K  k  3  or 
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or  fails) ;  but  may  be  fo  limited  as  to  take  efFe£l  either 
in  default  of  the  preceding  limitation  taking  efFe£t  at 
all,  or  by  way  of  remainder  after  it,  if  that  Ihould 
take  effe£t.  In  either  of  thofe  cafes,  it  mud  veft  at 
the  time  appointed  for  the  preceding  limitation  to  vefl : 
for,  Ihould  the  preceding  limitation  fail  of  taking 
effect,  the  fubfequent  one  will  then  veft  in  poueffion  : 
fhould  the  preceding  take  effect,  the  fubfequent  one 
will  at  the  fame  time  veft  in  intercft  as  a  remainder 
upon  the  preceding  one,  and  then  become  liable  to 
the  fame  modes  of  deftruclion,  to  which  other  re- 
mainders of  the  fame  kind  are  fubjecl. 

BrownfwoTd  §  6.  A  perfon  devifed  to  truftees  and  their  heirs,  to 
^zVdi''2^^^\  receive  the  rents  and  profits,  till  J.  B,  fhould  attain 
twenty-one  ;  and  if  he  fhould  live  to  attain  the  faid 
age  of  twenty-one  or  have  iifue,  then  to  the  faid 
J.  B.  and  the  heirs  of  his  body.  But  if  the  faid  J.  B, 
Hiould  happen  to  die  before  the  age  of  twenty-one, 
and  without  iffue,  then  over.  Lord  Hardzuicke,  con- 
fideririg  the  word  cmd  as  ufed  for  or,  and  the  condi- 
tion as  disjunctive  inftead  of  copulative,  decreed  that 
the  remainder  over  fhould  take  effedt,  upon  the  ap- 
parent intent  of  the  teftator,  that  it  fhould  take  place 
either  in  default  of  J.  B.'s  attaining  twenty  one,  or 
on  his  dying  without  iffue. 

Southby  V.  §  7*  -A  married  woman  devifed  (in  purfuance  of  a 

fveL' 6ig!      power)  the  profits  of  her  eflate  to  her  huiband  for  his 

natural  life  j  and,  after  the  death  of  her  hufband   fhe 

bequeathed  the  faid  eftate  to  her  dear  children,  if  fhe 

fhould  leave  any   to  furvive  herj   but,   in   cafe  fhe 

fhould 
6t 


T/V/^  XXXVIII.     Devift.     C/^.xx.  §7— 9.  503 

fhould  leave  no  fuch  child  or  children,  nor  the  ilTae  of 
luch  child  or  children,  and  after  the  deceafe  of  her 
dear  hufband,  then  flie  gave  and  bequeathed  thz  faid 
eftates  to  her  friend  /.  H,  making  him  thereby  her 
fole  heir  of  her  lafl  will  and  teftament,  in  default  of 
iflue  left  by  her,  and  after  the  death  of  her  hufband. 
At  the  time  of  making  this  will,  the  teftatrix  was  with 
child,  and  foon  after  had  a  daughter,  and  died. 

Lord  Hardwicke  held,  that  the  cliild  took  an  eflate 
tail,  and  not  a  fee  ;  and  that  the  devife  over  to  J.  H. 
was  a  veiled  remainder,  and  not  a  limitation  to  take 
efFe£b  only  on  the  event  of  the  teftatrix*s  dying  with- 
out leaving  any  child,  or  the  iflue  of  any  living  at  her 
deceafe.  He  faid  the  teflatrix  had  only  exprefled  the 
double  contingency,  which  there  is  in  the  cafe  of 
every  limitation  in  remainder  after  an  eflate  tail,  viz. 
there  being  no  iffue  at  all,  or  fuch  iffue  dying  without 
iffue. 

§  8.  A  diflindion  mufl,  however,  be  made  between 
cafes  of  this  nature,    and  the  cafe  where   a  teflator 
deyifed  to  B,  his  fon  and  heir ;  and,  if  he  died  before   Collinfon  v. 
twenty-one  and  without  iffue  of  his  body  then  livine,   '^^'^"g^^*  „ 

^  *^'     I  Siu.  148. 

the  remainder  over,  l^c.  B.  furvived  the  twenty-one 
years  and  then  fold  the  lands  and  died ;  and  it  was 
held  that  he  had  a  fee-fimple  immediately :  for  the 
eflate  tail  was  limited  to  arife  upon  a  contingency  fub- 
fequent. 

§  9.  And  alfo,  where  a  perfon  devifed  lands  to  his   ,  ^b.  Eq. 
wife  till  his  fon  came  of  agej  and  then  that  his  fon   ^^^-  P^'  ^' 
K  k  4  ihould 
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fhould  have  the  land  to  him  and  his  heirs ;  and,  if  he 
died  without  iffue  before  his  faid  age,  then  to  his 
daughter  and  her  heirs.  This  was  held  to  be  a  good 
executory  devife  to  the  daughter,  if  the  contingency 
happened  ;  and  if  he  lived  to  twenty-one,  though  he 
after  died  without  iiTue,  or  left  iffue  though  he  died 
before  twenty-one,  yet  the  daughter  was  to  have  the 
land,  becaufe  he  was  to  die  without  iffue  and  before 
twenty-one>-  or  elfe  the  daughter  could  not  take. 

§  10.  It  is  obfervable  that,  in  the  two  laft  cafes, 
the  devife  to  the  fon  was  in  fee,  fo  as  not  to  admit  a 
regular  rem.ainder  after  it.  Whereas,  in  that  of 
Ante  f.  6.  Brownfword  v.  Edvjards,  the  firft  devife  was  in  tail, 
upon  which  Lord  Hardwicke  laid  fo  much  flrefs  as  to 
fay,  that  had  the  devife  been  to  B.  and  his  heirs,  the 
conflruclion  he  gave  could  not,  he  believed,  be  made ; 
for,  where  there  v/as  fuch  a  contingent  limitation,  he 
did  not  know  that  the  court  had  changed  the  word 
heirs  into  heirs  of  the  body  to  make  it  fo  throughout. 


A  preceding  §  II-  It   has  been  obferved  in  a  former  title,  that, 

Kxecutory        x^YiCYC  2.  devife  is  made  upon  a  condition  annexed  to  a 

i^imitalion  is  f 

not  a  Condi-     preceding  eftate,  that  is,  where  it  is  made  after  a  pre* 

tion  piece-  ,.  .  ....  •    1-     V    J 

dent.  cedmg  executory  or  contmgent  limitation,  or  is  limited 

Tit.  16.  c.  I.  ^^  ^^^g  effeft  on  a  condition  annexed  to  any  preceding 
ScactPiwood  eilate  ;  if  that  preceding  limitation  or  contingent  eftate 
^'^'  never  ihould   arife  or  take  effecl,  the  remainder   over 

will  neverthelefs  take  place  ;  the  fir  ft  eftate  being  con- 
fidered  only  as  a  preceding  limitation,  and  not  as  a 
preceding  condition,  to  give  effect  to  the  fubfequent 
limitation. 


V, 


§12.  Aperfon 


Title  XXXVIII.     Devife.     Ch.  xx.  §  12— m.  505 

^  12.  A  perfon  devlfed  a  term  for  years  to  his  wife   J<ines  v. 

1         1  M  1   n  Wcftoombe, 

for  life,  and  after  her  death  to  the  child  Ihe  was  then  j  Ab.  Hcj. 
enfient  with  ;  and  if  fuch  child  died  before  it  came  to  ^^5- 
twenty-one,  then  he  devifed  one-third  part  of  the  fame 
term  to  his  wife,  her  executors,  adminiftrators  and 
affigns,  and  the  other  two-thirds  to  other  perfons. 
One  of  the  queftions  was,  whether  the  devife  to  the 
wife  of  one-third  part  of  the  term  was  good,  becaufe 
it  happened  fhe  was  not  cnfient  at  all,  and  fo  the  con- 
tingency upon  which  the  devife  to  her  was  to  take 
place  never   happened ;     and  Lord  Harcottri   held  it 


was'good. 


§  13.  A  cafe  arofe  in  the  King's  Bench  upon  the  Andrews  v. 

,,,  ,  T         1    ^1  •    r    T    n*  r         i    i-  i      i         Fulham,  cited 

/aimewill;  and  Lord  Chier  Jumce  jL^(?  delivered  the  i  Vcf.421. 
opinion  of  the  court,  "  That  the  limitation  over  was 
"  good  ;  that  the  devife  to  the  infant  being  ineiFe6lual 
^'  was  out  of  the  cafe,  and  the  law  the  fame  whether 
*'  the  devife  immediately  preceding  the  limitation  over, 
*'  was  originally  void,  or  became  fo  by  non-exiflence 
**  or  non  entity  of  the  perfon  :  for  that  fmce  the  law 
"  allows  fuch  limitation  over,  it  allows  the  waiting 
*'  for  it ;  that  it  was  one  of  thofe  executory  limita- 
*'  tions,  which  depend  on  fome  contingency,  on  the 
*'  failure  of  a  preceding  limitation,  none  of  which 
^'  take  in  all  the  ways  of  failing,  but  (till  it  was  the 
"  fame  thing/' 

§  14.  This   refolution  was   upon  the  leafehold  part  Roc  v. 

of  the  eflates,  which   pafled  by  the  will;  but  after-   ,  Vef  421. 

wards  the  fame  point,  in  regard  to  the  freehold  lands,    ^  ^'^^-  ^°7- 
P         ,  -r,  ,  .  3  Burr.  1624. 

came  before  the  C  B.  j  which  court  was  of  opinion, 

that 


5o6  T;V/^  XXXVIII.  'Devlfe.     C/j.kx.  g  14—16. 

that  the  event  of  no  child's  being  born  v/as  a  ca/us 
cmi//us,  concerning  which  no  direftion  was  given 
by  the  will ;  that  the  rule  was,  that  an  heir  at  law  is 
not  to  be  difinherited  but  by  exprefs  words  or  neceflary 
implication  ;  fo  that  upon  that  ground  the  devife  over 
could  not  take  effect :  that  Andrews  v.  Fulham,  being 
a  determination  on  the  leafehold,  was  diftinguifhable  ; 
that  the  plaintiif  there  had  alfented  to  the  devife  over, 
and  fo  was  concluded ;  and  that  there  was  a  difference 
of  conflruclion  between  the  leafehold  and  freehold, 
becaufe  of  the  favour  fhewn  to  the  heir  at  law. 

Gulliver  V.  §  1 5.  Upon  this  another  ejeftnient  was  brought  in 

I  Wilf  IOC.  ^'  •'^•J  "^^'^^^  ^^^  Ch-  J'  delivered  the  opinion  of  the 
court,  that  the  devife  over  was  to  be  confidered  as  a 
limitation  fubfequent ;  the  firfl  as  a  preceding  limita- 
tion (not  a  condition)  which,  whatever  way  it  was 
laid  out  of  the  cafe,  the  other  took  effe6l.  That  the 
true  conflru6lion  of  the  will  was,  that  there  was  a 
good  devife  to  the  wife  for  life,  with  a  contingent  re- 
mainder to  the  child  in  fee,  with  a  devife  over,  which 
they  held  a  good  executory  devife,  as  it  was  to  com- 
mence within  twenty-one  years  after  a  life  in  being ; 
and  if  the  contingency  of  a  child  never  happened, 
then  the  laft  remainder  was  to  take  effect  upon  the 
death  of  the  wife ;  and  the  number  of  contingencies 
was  not  material,  if  they  were  all  to  happen  withiia 
a  life  in  being,  or  a  reafonable  time  afterwards. 

Av*lyn  V,  €  16.  Serjeant  f7r//w?  devifed  his  real  eftate  to  his 

I  Vel!  42c.      brother  Goddard  Urling  and  his  heirs,  on  this  exprefs 

condition,  that  within  three  months  after  his  deceafe 

he 
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he  fhould  execute,  and  deliver  to  his  truflee,  a  general 
releafe  of  all  demands,  which  he  might  claim  on  his 
cflate  for  what  caufe  foever.  ©ut  if  his  brother  fhould 
negled  to  give  fuch  releafe,  the  faid  devife  to  him 
fliould  be  null  and  void  to  all  intents  j  and  in  fuch 
cafe  he  devifed  it  to  Richard  Ward  his  heirs  and  afllgns 
for  ever.  Goddard  Urling  died  in  the  lifetime  of  the 
teflator. 

It  was  decreed  that  the  devife  over  fhould  take 
place  ;  and  though  a  diflindon  was  contended  for  be- 
tween the  cafe  of  a  remainder  over,  after  an  executory 
particular  eflate  only,  and  thofe  cafes  wherein  an  exe- 
cutory devife  was  introduced  after  a  difpofition  of  the 
whole  fee,  yet  Lord  Hardwicke  exploded  that  diftinc-. 
tion,  as  he  did  not  find  (he  faid)  any  authority  to 
warrant  it. 

§  17.    It  feems  now  to   be  fettled,  that  whatever    Limitations 
number   of   limitations  there   may   be,  after  the  firfl    £xecutory 
executory  devife   of  the  whole  intereft  j  any  one  of   Devife  of  the 

•'  .  .  T    wholelntereft; 

them,  which  is  fo  limited  that  it  niuft  take  effeft  (if  fometimes 
at  all)  within  twenty-one  years  after  the  period  of  a  ^'^'^  ' 
life  in  being,  may  be  good  in  event ;  if  no  one  of  the 
preceding  executory  limitations,  which  would  carry 
the  whole  intereft,  happens  to  veft.  But  when  once 
any  preceding  executory  limitation,  which  carries  the 
whole  intereft,  happens  to  take  place,  that  inflant  all 

the  fubfequent  limitations  become  void,  and  the  whole 

ihterefl  is  then  become  vefted. 

§  18.  A  term" 
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MafTenburgh  §  1 8.  A  term  for  years  was  afligned  to  truflees,  in 
I'vern.  2?4.  ^^^^^  ^°^  hufband  and  wife,  during  their  lives  and 
3^4'  the  life  of  the  longer  liver  of  them  ;    and  if  there 

fhould  happen  to  be  iflue  male  of  their  bodies,  living 
at  the  time  of  the  deceafe  of  the  furvivor  of  them, 
then  in  truft  that  the  eldefl  fon  of  that  marriage  fhould 
be  maintained  out  of  the  rents  and  profits  until  he 
attained  his  age  of  2 1  years,  and  then  the  whole  term 
to  be  afligned  to  him  ;  and  in  cafe  he  fliould  die  before 
the  age  of  2 1  years,  then  in  like  manner  to  the  fecond, 
third,  and  every  other  fon  of  that  marriage.  But,  in 
cafe  there  fliould  be  no  fuch  ifllie  living  at  the  time  of 
the' deceafe  of  the  furvivor  of  the  hufband  and  wife, 
or  in  cafe  there  fliould  be  fuch  iflue,  and  they  fliould 
all  die  before  any  of  them  attained  the  age  of  2 1  years, 
then  the  term  was  limited  to  Sir  William  Maffenburg, 

The  hufband  and  wife  died,  leaving  a  fon,  who 
died  while  an  infant. 

Lord  Keeper  l>^orih  faid  that,  as  the  rules  of  Chan- 
cery, refpeding  the  limitations  of  truflis  of  terms  for 
years,  were  the  fame  with  thofe  by  which  executory 
devifes  of  terms  for  years  were  governed  at  law,  he 
would  have  the  opinion  of  the  judges  on  this  point. 

The  Judges  of  the  Court  of  Common  Pleas  having 
unanimoufly  given  their  opinion,  that  the  contingent 
limitation  over  to  Sir  William  Majfenbitrgh  was  good, 
becaufe  it  mufl;  happen  within  the  fpace  of  21  years 
after  a  life  in  being  :  the  Lord  Keeper  decreed  accord- 
ingly. 

§  19.  Alice 


Vide  SrJk. 
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§  19.  Alice  Higgins  demifcd  the  premifes,  being  a  Hlgglns  v. 
term  for  999  years  to  truftees,  in  truft  for  herfelf  for  1P.WrTis.98. 
life;  remainder  to  H.  Wiggins  htr  ion.,  and  Mary  his  3 
intended  wife ;  and  after  their  feveral  deceafes,  in  truft 
for  the  el  deft  fon  of  the  faid  H.  Higgins  by  the  faid 
Mary  Dozvkr,  in  tail  j  and,  for  default  of  iflfue  of 
fuch  firft  begotten  fon,  for  all  and  every  the  other  fon 
and  fons  of  the  faid  Henry  Higgins  by  the  faid  Mary 
Dowler  ;  and,  for  default  of  fuch  iffue  male  of  the 
faid  Henry  Higgins  by  the  faid  Mary  Dozvkr,  then  in 
truft  for  all  and  every  the  daughters.  There  never 
was  a  fon  of  the  faid  marriage,  but  there  was  a  daugh- 
ter ;  and,  the  huft)and  and  wife  being  both  dead,  it 
was  obje£led,  that  the  limitation  of  the  truft  to  the 
daughter  was  void,  it  being  afcer  a  limitation  in  tail  to  the 
fons,  which^  in  cafe  of  a  term,  was  not  to  be  allowed. 

Lord  Chancellor  Cowper  faid,  there  was  a  diverfity 
where  the  limitation  in  tail  had  vefted  :  for  there^  it 
muft  be  admitted,  the  remainder  over  would  be  void. 
But,  as  in  this  cafe  there  never  was  a  fon,  the  remain- 
der to  the  daughter  was  good  :  and  it  was  no  more 
than  the  limitation  of  the  truft  of  a  term  two  ways,  1;/%. 
if  there  be  a  fon  by  the  marriage,  then  the  limitation 
is  to  that  fon.  But,  if  there  be  no  fon  of  the  mar- 
rirge,  but  a  daughter,  then  to  that  daughter;  and 
this  was  not  too  remote  a  contingency,  becaufe  confmed 
to  a  life  in  being. 


§  20.  Dorothy  Lennard,  being  poiTefled  of  lands  in  Stanley  v. 

the  county  of  Surry  for  the  refidue  of  a  term  of  500  zV.'^Wms. 

years,  devifed  them  to  a  truftee,  in  truft  to  permit  her  *^^'^* 
t I                                     nephew 
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nephew  Francis  Leigh,  and  his  alllgns,  to  receive 
all  the  rents  and  profits  of  the  premifes  for  fo 
long  as  he  fhould  live,  and,  after  his  deceafe,  to  the 
ufe  of  his  firft  fon  and  the  heirs  male  of  his  body,  and 
in  default  thereof,  to  the  ufe  of  his  fecond  and  other 
fons  in  the  fame  manner ;  and,  in  default  of  fueh  iflue, 
to  the  ufe  of  the  daughter  and  daughters  of  Francis 
Leigh  ;  or,  in  cafe  of  their  death  before  the  age  of 
21,  or  marriage,  then  to  the  ufe  of  Edward  Stanley 
for  the  then  refidue  of  the  term. 

Francis  Leigh  died  without  iffue ;  and  the  queflion 
was.  Whether  the  limitation  of  the  term  to  Edward 
Stanley  was  good  ? 

Sir  Jqfepb  Jekyll  M.  R.  faid,  he  did  not  think  this 
limitation  tended  to  a  perpetuity.  Such  a  limitation  of 
an  eftate  in  fee-fimple  would  have  been  good  ;  and  yet 
that  would  have  gone  farther  towards  a  perpetuity: 
for  the  fons,  though  not  in  ejfe,  muft  all  have  taken 
one  after  another ;  and  none  of  them  could  have  bar-- 
red  the  rem.ainder  but  by  a  recovery,  which  requires 
time  :  Whereas,  in  this  cafe,  the  firft  fon  would,  upon 
his  birth,  have  had  the  whole  refidue  of  the  term,  fub^ 
Tit.  8.  c.  2.  jed  lo  the  precedent  intereft,  veiled  in  him  ;  and  it 
could  never  have  gone  over  to  any  remainder,  if  he^ 
had  died  under  age  j  but  his  executors  or  adminiflra- 
tors  would  have  had  it,  who  could  have  aliened  or 
afiigned  it  immediately. 

It  was  decreed  that  the  limitation  oyer  was  good. 

§  21.  Ip. 


f.  18- 
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§  21.  In  the  cafe  of  Stephens  v.  Stephens,  the  cer-  Ante. 
tificate  of  the  Judges,  after  ftating  that  the  devife  of 
the  firft  fon  of  Marv  Stephens,  who  fhould  attain  the 
age  of  li  years,  was  good,  goes  on  in  thefe  words : 
"  The  confeqiiencc  whereof  is,  that  all  the  fubfcquent 
**  limitations  wiM  be  good.  The  eftate  will  veil  in 
"  Thomas,  the  fon  now  living,  when  he  fhall  attain 
"  the  age  of  2 1  years,  in  tail  male,  according  to  the 
*'  claufe  directing  the  order  of  fuccelTion  between  the 
"  fons  to  be  born.  If  Thomas,  the  fon  now  living, 
"  fhould  happen  to  die  before  his  age  of  2 1  years,  and 
"  the  teflator's  daughter  Dame  Mary  Stephens  Ihould 
"  have  any  other  fon  by  Sir  Thomas  Stephens,  then  the 
*'  eftate  will  go  over  to  him,  when  he  fhall  attain  his 
"  age  of  2 1  years,  in  like  manner  as  it  would  have 
"  vefted  in  Thomas,  If  Thomas  the  fon  fhould  die 
"  before  the  age  of  2  i  years,  and  Dame  Mary  fhould 
"  have  no  other  fon  by  Sir  Thomas  Stephens,  who 
*'  Ihould  attain  his  age  of  21  years,  then  his  eftate 
"  will  go  over  to  Sarah  the  daughter,  and  all  the 
*'  other  daughters  of  the  faid  Dame  Mary  by  Sir  Tho- 
*'  mas,  as  tenants  in  common  in  tail,  with  remainder 
"  over  to  Richard  Stephens  the  teftator*s  brother  in 
*'  fee.  But,  in  cafe  Thomas  the  fon  fhould  die  before 
"  the  age  of  21,  and  Sarah  the  daughter  Ihould  then 
**  be  dead  without  iftue,  and  there  ftiould  be  no  other 
**  fon  of  Dame  Mary,  who  ftiould  attain  the  age  of 
**  2 1  years,  or  any  other  daughter  hereafter,  born  of 
"  their  l>pdies,  then  the  eftate  will  go  to  the  faid  Sir 
««  Richard  Stephens,  by  virtue  of  the  laft  remainder 
«*  to  him  in  fee." 

§  22.  In 
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Diftlnaion  §  22.  Ill  the  foregoiiig  cafes  it  is  obfervable,  that 

between  the      v^herever  a  precedinsf  executory  limitation  carried  the 

Cafes,  where  -^  °  ... 

a  fubfeq'ient     whole  intereft,  a  fubfequent  hmitation  was  not  con- 

niay  become      Tidered  as  a  Hmitation  upon  the  preceding,  and  to  take. 
good,  and        effect  after  ir,  but  as  an  alternative  fubftituted  in  its 

vhere  not. 

Fcarne  Ex        room,  and  to  take  effed  only  in   cafe   the  preceding 
jjev. 4^1.        ^^^   fhould  fail,  and  never  take  effect  at   all:    and, 
where  a  preceding  executory  limitation  did  not  carry 
the  whole  intereft,  a  fubfequent  one  was   confidered 
either  as  becoming  veiled   in  intercft  as  a  remainder 
expectant  on  the  preceding  effate,  as  foon  as  that  took 
effe^,  or  elfe  as  taking  effe6l  in  poffeffion  at  the  time 
limited  for  the  preceding  eflate  to  veft,  in  cafe  that 
preceding  one  failed  of  taking  effed  :  fo  that,  in  either 
cafe  it  folbws,  that,  if  the  preceding  limitation  was 
not  too  remote  in  its  creation,  the  fubfequent  one  could 
not  be  fo,  being  to  take  effed  at  the  time  limited  for 
the  firfl,  or  elfe  not  at  all.     It  was  therefore  neceffatv 
to  diftinguifli  between  inflances  of  this  kind,  and  thofe 
cafes  wherein,  either  the  preceding  limitation  is  not 
executory  but  veiled,  or. there  is  no  preceding  limita- 
tion at  all :  for,  in  either  of  fuch  cafes,  the  future 
limitation  cannot  be  merely  an  alternative,  but  is  ab- 
folutely  hmited  to  take  effect  either  after  the  expira- 
tion of  the  preceding  limitation  j  or  elfe,  if  there  be 
no  preceding  limitation,  upon  the  happening  of  fome 
future   event.      And,  therefore,  if  the  expiration  of  ' 
that  preceding  limitation  be  of  too  remote  a  nature, 
the  future  limitation  is  void  in  its  creation,  and  no  fub- 
fequent accident  can  make  it  good ;  becaufe  it  is  not,, 
as  in  the  former  cafes,  limited  to  take  effe£t,  or  to  fail 
upon  the  event  of  a  contingency,  which  mufl  be  deter- 
mined 
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mined  one  way  or  other  within  the  period  allowed  by 
law  for  the  Veiling  of  an  executory  devife,  but  is  li' 
mited  abfolutely  to  take  efFecl  on  an  event  which  may 
not  happen  within  fuch  a  period*. 

^2  7.  Thus,  although  in  the  cafe  of  a  devife  of   Sabbarton  r. 

y  ^^  Saboartoi>, 

lands  in  fee  to  the  firfl  fon  of  ^.,  who  fhall  attain  the    iorrcLi  24;, 

age  of  21,  and  in  default  of  fuch  iiTue  rertiainder  to 

B  in  fee,  fuch  a  Hmitation  would  fail  or  take  effe<5t, 

according   ^s   the  firfl  limitation  (hould  veil  or  not* 

Yet,  if  a  devife  be  to  the  heirs  male  of  the  body  of  C ^ 

and  in  default  of  fuch  iiTue,  remainder  to  D.  in  tail> 

here,  if  we  fuppofe  the  firfl  limitation  void,  the  fubfe- 

quent   one  is  an  abfolute   future  limitation,  to  take 

effefi  after  a  dying  without  iifue;  and,  therefore,  though 

no  heirs  male  of  the  body  of  C.  fhould  ever  exiit,  fuch 

event  will  not  make  good  the  limitation  to  D.,  which 

Was  to6  remote  in  its  creation,  and  could  not  be  con- 

fidered,  as  in  the  former  cafe,  merely  as  an  alterna-    2  Bur.  S78. 

tive  to  a  preceding  limitation,  and  which  nuifl  veil  at 

the  time  limited  for  that  preceding  one  to  vefl>  or  elfe 

not  at  alk 


§  24,  It  has  been  dated  that,  whenever  a  contingent  A  Limlta- 

limitation  is  preceded  by  a  freehold  capable  of  fupport-  ^.^^'.^  or-Lrinally 

ing  it,  it  is  conflrued  a  contingent  remainder,  and  not  ^  cuiuntgcnt 

.^     ^  iveiiiaiiiacr, 

an  executory  devife.     But  it  is  polnble,  that  the  free-  m:^v  take 

hold  fo  limited  mav,  by  a  fubfequent  accident,  become  ^  *^^  .^'^  ''^ 

'  ^     J  A  '  executory 

incapable  of  ever  taking  effeft  at  all ;  as,  by  the  death  l^^^-ne 

,  .  Fearne  Ex, 

of  the  nrft  devifee  in  the  teilator's  lifetime,  m  which  dcv.  493.     . 
cafe,  the  fubfequent  limitation,  if  the  contingency  has 
not  then  happened,  will  be  in  the  fan^e  condition  at 
Vpi..  VI,                        Li                               the 
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the  tellator's  death,  tliat  is,  at  the  time  when  the  wIU 
is  to  take  effect,  as  if  it  had  been  limited  without  any 
preceding  freehold.  Now,  in  this  cafe  it  has  been 
held,  that,  where  fuch  fubfequent  limitation  could  not 
veil  at  the  teftator's  death,  it  (hould  enure  as  an  exe- 
cutory devife,  rather  than  fail  for  want  of  that  preced- 
ing freehold,  which  had  never  taken  effed. 

Hcpkbs  V.  §  25.  Mr.  Hopkins  devifed  his  real  eilate  to  truflees 

Forrcil  4+.  ^^^^  ^^^^^^  hdvs,  to  the  ufe  of  them  and  their  heirs,  in 
truft  for  SaTimel  Hopkins  for  life  ;  and,  from  and  after 
his  deceafe,  in  truft  for  the  firfl  and  every  other  fon 
of  the  faid  Samuel,  and  the  heirs  male  of  the  body  of 
every  fuch  fon ;  and  for  want  of  fuch  ilTue,  in  cafe 
John  Hopkins  (the  father  of  Samuel  Hopkins^  fhould 
have  any  other  fon  or  fons  of  his  body,  then  in  truft 
for  all  and  every  fuch  fon  and  fons  refpeclively  and 
fucccffively,  for  their  refpeftivc  lives,  with  the  like  re- 
mainders to  their  ieveral  fons,  with  the  like  remainders 
to  the  heirs  male  of  the  body  of  every  fuch  fon,  as 
before  limited  to  the  iffue  male  of  the  faid  Samuel  Hop- 
kins ;  and  for  want  of  fuch  iflue,  in  irufl;  for  the  firil 
and  every  other  fon  of  the  body  of  Sarah,  (the  faid 
John  Hopkins's  eldefl  daughter)  lawfully  to  be  begotten, 
v.'Jth  like  remainders  to  the  fons  of  Joim  Hopkins's 
other  daup-hters :  and  for  want  of  fuch  iifue,  then  in  truft 
for  the  fir  11  and  every  other  fon  of  his  coufm  Ann  Dare^ 
_j  Awfully  to  be  begotten,  with  like  remainders  to  the 
^htirs  male  of  the  body  of  every  fuch  fen  of  the  faid 
•  .-  -  'JnnDare  ;  and  for  defliuit  of  fuch  ilTue,  then  in  trail 
for  his  own  right  heirs  io^  ever. 

/  *<  -i  Samuel 
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Samuel  Hopkins  died  in  the  tcflator's  lifetime,  \vitb» 
but  iffiie  ;  and,  fomc  time  after,  the  tellator  died. 
Nor  had  John  Hopkins  any  other  fon^  nor  were  any  of 
the  other  remainder-men  in  ejfs  at  the  teflator's  death) 
except  a  fon  of  Ann  Dare*s» 

Lord  Talbot. — "  7\vo  queilions  have  been  made 
"  upon  this  will.  The  firil  is,  whether  this  liir.itation 
"  to  the  firft  and  every  other  fon  of  'John  Hopkins  can 
"  now  take  eifecl  as  an  execute -y  devife  ?  Or,  whe- 
"  thcr  it  fhali  be  taken  as  a  contingent  remainder, 
"  and,  conf^quently,  void  for  want  of  a  particular 
*'  eftate  to  fupport  it  by  reafon  of  SajntteVs  death  in 
"  the  teflator's  lifetime  *,  and  that  John  Hopkins  had  no 
"  fon  in  effe  at  the  teftator's  death,  when  the  remain- 
"  der  might  veft  ?  As  to  the  firft,  I  think  it  impof- 
"  fible  to  cite  any  authorities  in  point :  none  have  been 
"  cited.  It  feems  to  be  allowed,  that  if  thines  had 
^*  flood  as  they  did  at  the  time  of  making  the  will>, 
*'  the  limitation  in  queflion  would  have  been  a  re^ 
"  mainder,  by  reafon  of  Samuel's  eftate,  which  would 
"  have  fupported  it.     So  is  the  cafe  of  Purefoy  v.  Ro-    ,         ,     „ 

•^  -'  Ante  en.  ig, 

"  gers  :  and  limitations  of  this  kind  are  never  con-  f-  7. 
"  ftrued  to  be  executory  devifes,  but  where  they 
*'  cannot  take  efleft  as  remainders.  So,  on  the  other 
v."'  hand,  it  is  likewife  clear,  that,  had  there  been  no 
*'  fuch  limitations  to  Samuel  and  his  fons^  the  limita- 
"  tion  muft  have  been  a  good  e:«cutory  devife,  there 
"  being  no  antecedent  eftate  to  fupport  it ;  and,  con- 
"  fequently,  not  able  to  enure  as  a  remainder  :  h 
"  that  it  muft  be  the  intervening  accident  of  Samuers 
•*  death  in  the  teflator^s   lifetime,    upon  which  this 

L  1  2  "  point 
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*'  point  muft  depend.  And,  as  to  that,  I  am  of  bpi- 
*'  nion,  that  the  time  of  making  the  will  is  principally 
"  to  be  regarded,  in  refped  to  the  teflator's  intent. 
"  And  if,  in  this  cafe,  we  conlider  it  as  an  executory 
*'  devife,  the  intent  will  be  ferved  in  cafe  John  Hop- 
*^  kins  has  a  fecond  fon  :  but,  if  it  is  taken  as  a  re- 
*'  mainder,  the  intent  plainly  appearing  that  a  fecond 
'*  fon  of  John  Hopkins  fliould  take,  is  quite  deHroyed, 
"  there  being  no  precedent  edatc  to  fupport  it  as  a  re- 
*'  mainder.  The  very  being  of  executory  devifes 
"  fhews  a  ftrong  inclination,  both  in  courts  of  law 
"  and  of  equity,  to  fuppcrt  the  teftator's  intent  as  far 
"  as  pofnble :  and,  thcn;gh  they  be  net  of  antient 
"  date,  yet  they  are  of  the  fame  nature  with  fpring- 
**  ins:  ufes,  which  are  as  old  as  ufes  thcmfelves.  I  can 
**  fee  no  difference  between  this  cafe  and  the  others  of 
"  a  like  nature,  that  have  been  adjudged  :  and  if  fuch 
*'  a  conflru£lion  may  be  made  confifcently  with  the 
*"  lules  of  law,  and  agreeable  to  the  teflator*s  intent, 
"it  would  be  very  hard  not  to  fuller  it  to  prevail.  In 
Ante  ch.  1 3.  "  Payh  cafe,  had  the  teftator  lived  to  Michaelmas^ 
■  ^'  *'  the  limitation  had  been  a  remainder.      And  if  a  re- 

*'  mainder  in  its  firit  creation  does,  by  any  fubfecyiient 
"  accident,  become  an  executory  devife,  why  fhould 
*'  it  not  be  good  here ;  upon  the  authority  of  that 
*'  cafe,  where,  by  the  teftator's  death  before  Michael* 
"  7nas,  what  v/ould  otherwife  have  been  a  remainder, 
"  was'held  to  be  good  by  way  of  executory  devife. 
•*  I  think  that,  in  this  cafe,  the  limitation  would  ope- 
^'  rate  as  an  executory  devife,  if  it  was  of  a  legal 
"  cflatc^  and,  therefore,  fliall  do  io  as  a  truft,  the 
*•  rules  being  the  fame.*' 

!  S  16,  Seen 
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§  16.  Soon  after  the  above  decree  was  made,  John  1  V^f.  269. 
Hopkins  had  ilTue  William  Hopkins  a  fecond  fon,  upon  *  ^^"'^  ^'^*' 
which  It  was  held,  that  the  executory  devife  havino- 
thereby  once  vefted,  the  fubfequent  limitations  there» 
upon  became  contingent  remainders.  And  thoun-h 
Juch  fon  afterwards  died  before  the  fubfequent  limita- 
tions vefled,  yet  were  they  not  deflroyed ;  becaufe  it 
was  held  that  the  inheritance  veiled  in  the  tru flees  was 
as  fufficient  to  fupport  them,  as  if  there  had  been  eflates 
limited  for  that  particular  purpofe. 

§  27.  In   the  cafe  of  Stephens  v.  Stephens,    it  was    An(e  ch.  17. 
held,  that  till  the  eflate  became  vefied  in  fome  one  of    *  ^^" 
his  grandfons,  who  attained  21,  the   limitations  over 
to  the  daughters  of  his  daughters  mufl  have  been  exe- 
cutory devifes.     But,  as  foon  as  ever  the  eflate  fhould 
become  vefled  in  a  fon,  then  thofe  fubfequent  limita- 
tions mufl  of  courfe  take  effea,  as  vefled   remainders    Brownfword 
upon  the  preceding  cHatc  tail  in  fuch  fon.  "-  ^fi^-ards. 

i-  ^  o  Ante. 


§  28.  But  when  a  preceding  freehold  has  once 
defied,  Mr.  Fearne  fays,  no  fubfequent  accident  will  ^^^-  ^c''. 
make  a  contingent  remainder  enure  as  an  executory 
devife  ;  this  being  a  diredl  confequence  of  the  rule 
above  ftated,  that,  wherever  a  devife  may  be  conflrued 
a  contingent  remainder,  it  fliall  never  be  confidereJ 
as  an  executory  devife. 

§  29.  It  has  been  held  thaf,  where  an  executory  Dif^in*-^ion 

.  .  between  exc- 

deviie  IS  hmited  per  verba  de  prafenti,  that  is,  where  cutory  De- 

the  devifee  is  mentioned  as  a  perlbn  in  prefent  exiflence,  2!%^pra^I^!ii 

and  the  commencement  of  the  eflate  devifed  is  not  ^nd  pa- verba 

exprefsly  deferred  to  a  future  period,  there  the  devifee  f>arne  Ex. 

LI  3  mufl  ^^"•5-3- 
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inufl:  be  a  perfon  capable  at  the  death  of  the  devifor  ; 
otherwife  the  dcvife  will  be  void.  As,  if  one  devife 
immediately  to  the  heir  of  J.  S.,  and  J.  S.  is  living  at 
the  death  of  the  teftator,  it  is  faid  the  devife  ihall   not 

I  Salk.  226.  be  conflrued  an  executory  devife,  and,  therefore,  muib 
be  void  :  but  that,  if  it  were  to  the  heir  of  J.  S.  after 
the  death  of  y.  5.,  that  v/ouid  be  clearly  good  as  an 
executory  devife,  becaufc  a  fulure  time  is  mentioned. 


Id.  229. 


§  30.  So  it  has  been  faid,  that  a  devife  to  the  firft 
fon  of  J.J  having  none  at  the  time,  is  void  :  but,  if  it 
Tyere  to  the  lirfl  fon  of  A.,  v/hcn  he  fliall  have  one,  i\ 
T,  Raym.83.  will  be  good.  Though  Lord  Chief  Jufiice  ^r/4,'"'72c/7f 
faid,  that  a  devife  to  J.  S.  fur  15  years,  remainder  to 
the  right  heirs  of  J,  D.,  is  not  good  :  but  that  a  devife 
to  one  for  15  years,  remainder  to  the  firft  fon  of  j-D-^ 
is  good  ;  becaufe  the  devifor  takes  notice  that  J.  has 
np  fon,  and  iutends  a  future  aft. 

Ante  ch.  iS.  5  ^^'  ^^  ^^^  been  alread  Hated,  that  a  devife  to  an 
Far  eEx  li.hnt  in  rent  re  matrlsy  is  good:  and  in  the  cafe  of 
pcv.  504.  Gulivcr  v.  Wickeit,  the  Court  held,  that  the  limitation 
to  the  child,  of  which  the  wife  was  fuppofed  to  be 
enf.cnt^  if  there  had  been  no  devife  to  the  wife  for  life, 
being  infuturo^  would  have  been  a  good  executory 
devife. 


Ante. 


Tit.  12.  C.   I. 


^  '11.  In  the  cafe  of  Chapina^n  v.  BUffct^  Lord  Talbot 
f;i6.  *  '  *  held,  that  the  devife  to  the  unborn  children  of  tb^c 
101^  r  wTlf^"  tellatqr's  grandfon,  (though  made  fer  'verba  de  pra-f 
225.  Harris      fenti'),  Ihould  takc  effecl  as  an  executory  devife  j  the 

V.  liarnL.i,  -^^  •         •,     .  1        7      r  VQJO  SA"  '  ' 

^  Bur.  2157.     mtention  b^mg  clearly  luture, 

S-33-  Mr, 
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§  33.  Mr.  Fmr;2i7  concludes  his  obfervations  on  this  F.x.Dev.  5  !:•. 
fubje£l  by  faying,  that,  whatever  force  is  to  be  allowed 
to  the  diftin(5tion  between  executory  limitations  per 
verba  de  prafenti,  znd  per  verba  dc  futuro,  it  can  only 
affedl  thofe  cafes  where  there  is  not  the  lead  circum- 
ftance,  from  which  to  colledl  the  teftator's  contempla- 
tion or  intention  of  any  thing  elfe,  than  an  immediate 
devife  to  take  effed  in  prafenti. 

§  34.  Where  there  is  an  executory  devife  of  a  real    The  FreelmM 
cflate,  and  the  freehold  is  not  in   the  mean  time  dif-    Jh^'mean-'" 
pofed  of,  the  freehold  and  inheritance  defcend  to  the    time,  to  the 

,  l:lelr. 

teflator's  heir  at  law. 

§  ^c^.  Thus,  in  P^/s  cafe,  which  has  been  already    Ante  ch.  18, 
flated,  it  was  held  that  the  freehold  and  fee-fimpie  de-     "    * 
fcended  to  the  heir   at  law.     So,  in  Clarke  v.  Smith,    Id.  f.  3. 
the  eflate  was  held  to  have  de  fcended  to  the  heir  at 
law,  and  continued  in  him  for  fix  months, 

§  35.  In  the  cafe  of  Gore  and  Gore  it  was  held,  that    Ante  ch.  j8. 

the  freehold  defccnded  to  the  heir  at   law,  till  Thomas    ^'  ^J"'        ^ 

'  2  P. \\  1118.65. 

Gsre  had  a  fon.  Haywaid  v. 

'      •  Stillii'-flett» 

1  Alk.  422, 

§  37.  Where  there  is  a  preceding  eflate  limited,  with    ^„jj  ^\(^^  ^y^^ 
an  executory  devife  over  of  the  real  eflate,  the  inter-    intermediate 
mediate  profits,  between  the  determination  of  the  firfl 
cflate  and  the  vefling  of  the  limitation  over,  will  go 
to  the  heir  at  law,  if  not  otherwife  difpofed  of. 

§  38.  Thus,  in  the  cafe  of  Hopkins  v.  Hopkins,  it    Ante  f.  25, 
was  decreed  that,  till  John  Hopkins  had  a  fon,  the  rents 

L 1 4  and 
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and  profits  fhould  go  to  the  heir  at  law  of  the  te^ator  ? 
and  afterwards  a  fon  being  born  to  Joldn  Hopkins^  iipon 
the  death  of  that  fon,  it  was  decreed,  that  the  rentJ 
and  profits  fhould  belong  to  the  heir,  till  fomc  other 
perfon  fliould  become  entitled,  under  the  limitations 
in  the  will, 

Bullock  V.  §30-  A  teilator  devlfed  his  real  efiare  to  truilecs, 

Stones, 

$  Y%i.  52 1.  ^i^d  Willed  that  the  firfl  fon  of  Jolm  Stones^  when  he 
came  to  2 1 ,  fhould  hare  it,  and  his  heirs  for  ever ; 
and  that  he  fiiould  be  well  educated,  'John  Stones  had 
no  fon  when  the  tefcatov  died. 

Lord  Ilardwlcke  faid,  this  was  a  good  executory 
devife  to  the  fini  fon  of  John  Sionesy  when  he  attained 
21.  And,  as  to  the  rents  and  profits  in  the  meaft 
"  time,  where  there  is  an  ej^ecutory  devife,  whether  of 
$L  legal  or  a  trufl  eftate,  the  rents  and  profits  go  to  the 
heir  at  law ;  becaufe  the  legal  ellate  in  the  one  cafe, 
or  the  trufl  in  the  other,  defcends  in  the  mean  time 
to  the  heir  at  law.  But  this  intermediate  interefl,  or 
benefit  arifing  to  the  heir  at  law,  would  determine 
when  John  Stones  had  a  fon  :  for  that  fon's  education 
inull  come  out  of  the  rents  and  profits, 

A  Devife  of         5  40.  But  a  devife  of  all  the  refl  ^nd  rcfidue  of  the 

the  Rcfidue  mi  r  hi  r-  r  ^  n 

will  pafs  fuch     real  eltate  will  pafs,  as  well  the  profits  from  the  tefta* 
ftPUis.  ^Qj.?g  ^Q^^i^  i-Q  ^i^g  j-j^2  of  the  eflate's  vefling,  as  thofe 

from  the  determination  of  the  firfl:  eflate,  to  the  vefling 

pf  ^  fubfe^uent  orie, 
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§  41.  In  the  cafe  of  Stephem  v.  Stephens ^  it  was  de-   Ante  cH.  17, 
creed  by  the  advice  of  the  Judges,  that  the  interme-     *  ^^'^ 
diate  profits  paiTed  to  Sir  Richard  Stephens  by  force  of 
the  refiduary  devife,  as  an  intcrefl  in  the  real  eftatc , 
fiot  othervvife  difpofed  of. 


§  4.2,  A  tefcator  devifed  all  the  reft  and  refidue  of  Roarers  r. 
his  real  and  perfonal  eftate,  of  what  nature  or  kind    j  y^{^*a%^ 
foever,  to  fuch  child  or  children  as  his  daughter  fhould 
have.     It  was  held  that  the  profits,  from  the  teflator's 
death  to  the  birth  of  a  child  of  his  daughter,  fhould 
pafs  under  this  devjfe, 

§  43.  It  was  formerly  held,  that  contingent  eftates.    Executory 

in  lands  of  freehold,  were  not  dcvifable  j  but  it  has    deltflble!'^^ 

been  already  dated,  that  the  law  is  now  altered  in  this    ^"^^  ^'  %' 

'  f.  17, 

Tefpe<3: ;  and,  therefore,  executory  eftates,  and  poffi- 

bilities  accompanied  with  an  intereft,  which  would  be 

defcendible  to  the  heir  of  the  object  of  them,  dying 

before  the  contingent  event,  on  which  the  vefting  of 

the  eflate  depended,  are  devifable. 

§  44.  Executory  interefts  in  terms  for  years,  were 
always  held  to  be  devifable, 

-   §  45.  A  perfon,  poffefTed  of  a  term  in  lands,  de-   Velzyr. 

vifed  the  fame  after  his  wife's  death  to  his  fon.     The    p^"ij^^f| 

fon  made  his  will,  and  thereby  gave  the  lands,  devifed 

to  him  by  his  father's  will,  to  the  plaintiffs  ;  and  died 

in  his  mother's  lifetime.     The  Lord  Keeper  decreed 

the  lands  to  be  enjoyed  by  the  plaintiffs,  according  to 

the  will  of  the  fojj. 


Wind  V. 

Jekyll, 

I  P.Wm  572. 
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§  46.  J.  devifed  a  term  for  years  to  B.  for  life,  re^ 
mainder  to  C.  C.  in  the  lifetime  of  B.  devifed  this 
remainder.  Decreed  that  the  devife  was  good,  and 
amounted  to  Cs.  declaring  by  his  will,  that  his  exe- 
cutor fhould  ftand  poffefled  of  the  term  in  trufl  for  the 
devifee. 


And  aflign- 
able. 


§  47.  At  common  law,  a  pofllbility  was  held  not  to 
be  affignable,  although  in  certain  cafes  it  might  be 
releafed  :  but  the  Court  of  Chancery  has,  in  many  in- 
ftances,  determined,  that  a  pofFibility  of  a  term  for 
years  is  affignable. 


Thimpland  v. 
Cqurteney, 


§  48.  A  teflator,  poffefied  of  a  term  for  1000  years, 
devifed  it  to  B,  for  50  years,  if  he  Ihould  fo  long  live, 
and,  after  her  deceafe,  to  C,  and  died.  C.  afligned 
it  to  D.  during  the  life  of  B. :  and  this  affigument  was 
held  good. 


Theobalds  v. 
Duffey, 
2  P.  Wmss 
60S. 


Vide  Wright 
V.  Wright, 
}  Vef.409. 


§  49.  A  tcflator  devifed  his  term  to  his  wife  for  life, 
remainder  to  his  fon  and  daughter.  The  daughter  and 
her  hulband,  in  the  lifetime  of  the  wife,  affigned  over 
their  moiety ;  and,  after  the  death  of  their  brother, 
they  afTigned  over  the  other  moiety,  the  mother  bein^ 
ftill  alive.  This  affignment  was  eflablilhed  in  Chancery, 
^nd  alfo  by  the  Hou[e  of  Lords, 


Maybepaffcd        §  5°'  Executory  interefts,  or  poflibilitie$  in  lands  qf 
by  Fine.  inheritance,  may   be   pafTed  at  law  by  fine,  by  way 

Tit  tc  C12    of  efloppel;  of  which,  anfaccount  has  been  already 
^  *•  ,£iven, 


S  5'-  Au 
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C  CI.  An  executory  intereft,  whether  in  cflates  of   Dcrccndible 

^   -^  •'  ,  .  and  tranl    . 

inheritance,  or   terms   for  years,  is    dcfcendible  and   f,bletoH^'" 
tranfmiflible  to  the  heirs  or  executors  of  the  dcvifee,    J^^^^ 
where  fuch  devifee  dies  before  the  contingency  happens : 
and,  if  not  difpofed  of  before,  will  veil  in  fucn  heirs 
or  executors  when  the  contingency  happens. 

§  52.  A  teftator  devifed  to  A.  and  his  heirs ;  and,    Gurndl  ?. 
if  he  died  before  2 1 ,  then  to  B.  and  his  heirs.     A.    gvin.'Ab. 

died  before  ai  :  but  B.  died  before  him.     The  quef-    i'^.  WiUci 

.  p..  211. 

tion  was,  whether  B's  heirs  fhould  take  r     And  the 

Court  held  clearly  that,  though  B.  died  in  the  life  of 

A.,  yet  his  heirs  might  well  take  under  the  executory 

devife :  for  that  fuch  a  devife  v/as  not  to  be  confidered 

as  a  mere  poffibility,  but  as  an  intereil,  of  the  fame 

nature  as  a  contingent  remainder,  and,  confequently, 

tranfmiHible, 

§  5?,  George  Paynfcr  devifed  freehold  and  copy-   Goodrlght 
hold  mefluages  to  his  fon  George  Painter y  his  heirs  and   2  \Vilf^-  K.ep« 
afligns  for  ever :  but  if  he  fhould  happen  to  die  before   '^* 
he  attained  his  age  of  2 1  years,  leaving  no  iffue  living 
at  the  time  of  his  death,  then  he  devifed  the  faid  pre- 
mifes  to  his  mother  Catherine  Paynter^  her  heirs  and 
aiTigns  for  ever.     After  the  deceafe  of  the  teftator, 
his  mother  Catherine  Paynter  died  in  the  lifetime  of 
George  Paynter  the  fon,    who  afterwards  died  under 
jige,  and  without  iiTue. 

The  queftion  was,  whether  this  executory  devife  dc- 
fpended  to  the  heir  of  Catherine  Paynter  ?  And  it  was 
determined,  that  the  lands  vefted  in  the  heir  at  law  of 

Catherine 
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Caiher'me  Payjiter,  upon  the  happening  of  the  con- 
tingency, vh.,  upon  the  deceafe  of  George  Painter 
under  age,  and  without  ilTue. 

The  €ourt  of       §  54*  ^^  ^afcs  of  contingent  or  executory  interefts. 
Chancery         ^.|^g  Court  of  Chancery  will  interfere  in  behalf  of  the 

will  Drcveot 

Wdfte.  perfons  entitled  to  fuch  intereds,  to  prevent  unreafon- 

Cotton,*  ^hle  waile  being  committed  by  the  tenants  in  poiTenion. 

Tit.  1 6.  c.  7. 

^.r^.    r.     -         ^  i;c.  It  has  been  determmed  in  a  late  cafe,  that  a 

C'f  Tnirts  ol  "^   •^•^ 

i^ccumHla-  tedator  may  direcl  the  rerxts  and  profits  of  an  eftatc, 
whereof  an  executory  devife  is  made,  to  accumulate 
till  the  time  when  fuch  efiate  becomes  vefled.  And 
that  the  doctrine  of  executory  devife?,  as  to  the  time 
when  they  mufl  veil,  was  applicable  to  a  trufl  of 
accumulation. 

%  $6,  Peter  Thellujfon  being  feifed  of  very  coniidcr- 
Woodford  '    ^t)le  real  eftates,  and  of  a  very  large  perfonal  eilatr, 
4. Vef.  Jun.        ^^^  having  three  fons,  Peter  Jfaac  Thellujfony  George 
Woodford  Thellujfon,  and  Charles  ThelluJfoJi,  devifed  all 
his  manors,  meffuages,  lands,  tenements,  and  heredi- 
taments, to  truflees,  their  heirs  and  aingns  for  ever, 
upon  the  trufts  therein-after  mentioned  j  and,  as  to 
|he  refidue  of  his  perfonal  efiate,  he  gave  and  be- 
queathed the  fame  to  the  fame  truftees,  their  execu- 
tors,  adminiftrators,  and  affigns,  upon  trufl:  that  they 
/hould,  as  foon  as  conveniently  might  be  after  his  de- 
ceafe, invefl  the  fame   in   the  purchafe   of   freehold 
eftates  of  inheritance,  upon  the  trufl:s  therein-after  men- 
,,tioned.     And  he  directed  that  his  truftees,  their  heirs 
.and  aiiijgns,  fhould  ftand  feifed  of  the.,r£al  eftate  de- 
vifed 
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vJfcd  to  them,  and  of  the  eflates  direOed  to  be  pur- 
chafed,  upon  trufl  to  receive  the  rents  and  profits  of 
them  during  the  natural  lives  of  his  fons,  Peter  IJaac 
Thelluffon,  George  Woodford  Thelliijfony  and  Charles 
Thclliiffo}!,  and  his  grandfon  John  Thelhjfon,  fon  of 
his  faid  fon  Peter  Jfaac  Thellujfon,  and  of  fuch  other 
fons  as  his  faid  fon  Peter  IJaac  Thelhiffon  then  had  or 
might  have,  and  of  fuch  iffue  as  his  faid  grandfon  'John 
Thellujfon  might  have,  and  of  fuch  ilfue  as  any  other 
fon  of  his  faid  fon  Peter  Ifaae  Thelluffon  might  have, 
and  of  fuch  fons  as  his  faid  fons  George  Woodford  TheU 
lujfon  and  Charles  Thellujfon  might  have,  and  of  fuch 
iffue  as  fuch  fons  might  have,  as  fhould  be  living  at 
the  time  of  his  deceafe,  or  born  within  due  time  after- 
wards, and  during  the  natural  lives  and  life  of  the 
furvivors  and  furvivor  of  the  feveral  perfons  aforefaid. 
The  teftator  then  direded,  that  his  truflees  fhould  from 
time  to  time  inveft  the  money,  to  arife  from  fuch  rents 
and  profits,  in  fuch  purchafcs  as  he  had  therein-before 
directed  to  be  made  lyith  his  perfonal  eftate.  And 
that  they  fhould  from  time  to  time  colleft,  receive, 
lay  out,  and  invefl  the  rents  and  profits  of  thofe  eflates 
in  the  fame  manner.  And  he  directed  his  truflees 
from  time  to  time  to  cut  fuch  timber  on  the  eflate  de- 
vifed  and  to  be  purchafed,  as  fhould  be  fit  to  be  cut, 
and  to  fell  the  fame ;  and  to  invefl  the  money  arifmg 
by  fuch  fales  in  fuch  purchafes,  as  were  thereln-before 
directed  to  be  made  :  and  he  empowered  the  truflees 
to  make  leafes  and  generally  to  adl  in  the  management 
of  the  trufl  eflates,  as  if  they  were  their  own.  He 
then  directed,  that  after  the  deceafe  of  the  feveral  per- 
fons, during  whofe  lives  the  rents  and  profits  of  the 
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cflates  dcvifed  and  to  be  purchafed  were  direded  •  tcf 
accumulate,  an  equal  partition  fliould  be  made  by  the 
truftees,  of  the  eftates ;  and  that  the  whole  thereof 
Ihould  be  divided  into  three  lots  of  equal  value  :  and 
he  then  directed  the  manner  in  which  thofe  lots  fhould 
be  limited ;  which,  as  to  the  firfl  of  the  lots,  is  ex- 
.  prefTed  in  the  following  words :  "  I  do  hereby  direct 
*'  that  the  premifes  contained  in  one  of  fuch  allot- 
"  ments,  fhall  be  conveyed  to  the  ufe  of  the  eldeft 
"  male  lineal  defccndant  then  living,   (and  who  fhall 
*'  be  entitled  to  the  firit  choice  of  fuch  allotments), 
"  of  my  faid  fon  Peter  Jfaac  Thclliiffon  in  tail  male,  with 
*'  remainder  to  the  fecond,  third,  fourth,  and  all  and 
*'  every  other  male  lineal  defccndant  or  defcendants  then 
**  living,  who  fnall  be  incapable  of  taking  as  heir  in  tail 
*'  male  of  any  of  the  perfons  to  whom  a  prior  eUate  is 
*'  hereby  direded  to  be  limited,  of  my  faid  fon  Peter 
"  Ifaac  Thellujfon^  fuccefTively  in  tail  male  ;  with  remain- 
**  ders,  in  equal  moieties,  to  the  eldefl  and  every  other 
*•  male  lineal  defccndant  or  defcendants  then  hving 
"  of  my  faid  fons  George  Woodford  Thellujfon    and 
**  Charles  Thellujfon^    as  tenants   in  common  in  tail 
"  male,  in  the  fame  manner  as  herein-before  direded, 
*'  with  refped  to  the  eldefl  and  every  other  male  lineal 
"  defccndant  or  defcendants  of  my  faid  fon  Peter  tfaac 
"  Thelluffon^  with  crofs-remainders,  between  or  among 
"  fuch  male  lineal  defcendants  as  aforefaid  of  my  faid 
*'  fons  George  Woodford  Thellujfon  and  Charles  Thel- 
"  lujfon^  in  tail  male :  or,  in  cafe  there  fhall  be  but 
"  one  fuch  male  lineal  defcendani,  then  to  fuch  one 
"  ia  tail  male  j  with  remainder  to  the  ufe  of  them  the 
"  faid  Matthsiu  Woodford,   James  Siardey,  and  Em- 
it -pero-r 
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**  peror  John  Alexander  Woodford,  their  heirs  and 
*'  affigns  for  ever,  upon  the  trufts,  and  to  and  for  the 
"  intents  and  purpofes,  hereinafter  mentioned,  ex- 
"  prcfTed,  and  declared  of  and  concerning  the  fame.*' 

He  then  dire£led  the  cflates,  included  in  one  other 
of  fuch  allotments,  to  be  conveyed  to  the  ufe  of  the 
cldeft  male  lineal  defcendant  then  living,  (and  who 
was  to  have  the  fecond  choice  of  fuch  allotments),  of 
his  fon  George  Woodford  Thelliijfon  in  tail  male,  with 
fimilar  remainders  to  the  fecond,  third,  fourth,  and 
every  other  male  lineal  defcendant  or  defcendants  of 
the  faid  George  Woodford  Tbcllujfon  fuccefTively  in  tail 
male  ;  and  with  fimilar  remainders,  in  equal  moieties, 
to  the  eldefl  and  every  other  male  lineal  defcendant  or 
defcendants  then  living  of  the  faid  Peter  Ifaac  Thelluf- 
fon  and  Charles  Thellufon,  as  tenants  in  common  in 
tail  male,  with  fimilar  crofs-remainders  ;  and  with  the 
ultimate  remainder  in  the  fame  manner,  to  the  ufe  of 
the  truftees  in  fee-fimple,  upon  the  trufts  therein- 
after mentioned. 

He  then  direded  the  eftates.  Included  in  the  re- 
maining lot,  to  be  conveyed  to  the  ufe  of  the  eldeft 
male  lineal  defcendant  then  living  of  his  fai<l  fon 
Charles  'Thelluffon  in  tail  male,  with  fimilar  remainders 
to  the  fecond,  third,  fourth,  and  every  other  male 
lineal  defcendant  or  defcendants  then  living  of  his  faid 
fon  Charles  Thelhifjon,  fucceflively  in  tail  male  j  with 
remainders  in  equal  moieties  to  the  eldeft  and  every 
other  male  lineal  defcendant  or  defcendants  then  living 
of  the  faid  Peter  Ifaac  Thellujfon  and  George  Woodford 
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ThelluJJfbn,  as  tenants  in  common  in  tail  male,  with  fimi- 
lar  crofs-remainders  ;  and  with  the  ultimate  remainder 
in  the  fame  manner  to  the  ufe  of  the  truflees  in  fee- 
fimple,  upon  the  trufls  therein-after  mentioned. 

And  he  direcled  thai  the  truflees,  their  heirs  or 
affigns,  fhould  (land  and  be  feifed  of  the  eftates  by 
him  devifcd  and  fo  to  be  purchafcd  as  aforefaid,  upon 
failure  of  male  lineal  defcendants  of  his  faid  fons, 
Peter  Ifaac  Thelluffon,  George  Woodford  Thellujfon^  and 
Charles  Thelluffon^  as  aforefaid,  in  trufl:  to  fell  all  the 
faid  eftates,  and  to  pay  the  money  to  arife  from  the 
faid  fales  unto  his  Majefty,  his  heirs  and  fucccfibrs, 
Kin^^s  and  Queens  of  ErMand^  to  be  applied  to  the 
ufe  of  the  finking  fund,  in  fuch  manner  as  fhould  be 
direded  by  ad  of  Parliament. 

The  teflator  died  in  1797,  leaving  his  faid  three 
foBS ;  the  eldeft  of  whom  had  then  three  fons  and  two 
daughters,  the  feccnd  two  daughters,  and  the  third 
one  fon  ;  and  the  wife  of  the  eldeH  fon  was  then  with 
child,  and  was  foon  after  delivered  of  twin  fons. 

Some  time  after  the  deceafe  of  the  faid  Teter  The!- 
luffon,  two  fuits  were  inllituted  in  Chancery,  refped- 
ing  his  will ;  one  of  them  was  upon  a  bill,  filed  by 
his  widow  and  children  againft  the  ading  truftees  and 
executors  of  his  will,  and  againft  the  two  fons  of  the 
faid  Peter  Ifaac  Tbeliufon  born  after  the  teflator's  de* 
ceafe,  and  alfo  againft  his  Majefty's  Attorney  General, 
praying  to  have  the  trulls  of  the  will  declared  void, 
and   the  real  eflate  couvey-d  to  the  faid  Peter  Ifaac 

^helluforit 
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Thelluffhn,  as  heir  at  law  of  the  teflator,  and  the  per- 
fonal  eftate  divided  among  the  plaintiffs,  according  to 
the  flatutes  of  diftributior.  The  other  of  the  fuits  was 
inflituted  upon  a  bill  filed  by  the  ading  truftees  and 
executors  of  the  will  of  ;he  faid .  Peter  ThelluJfQn, 
againfl  all  the  other  perfons,  who  were  parties  to  the 
firil  fuit,  praying  to  have  the  trufts  of  the  will  efta- 
blillied  and  carried  into  execution,  and  the  neceffary 
diredions  to  be  given  for  that  purpofe.  Both  the  original 
caufe,  and  the  crofs  caufe,  came  on  before  Lord  Lough- 
borough in  Lincoln's- Inn-Ball,  in  December  17983 
affifled  by  the  Mafler  of  the  Rolls  (Sir  R.  P.  Jrden\ 
Mr.  Juftice  Buller,  and  Mr.  Juflice  Lawrence,  and  was 
argued  at  great  length  *.  And  on- the  19th  oi  FebrU" 
ary  following,  he  pronounced  his  decree  in  both  caufes, 
and  thereby  difmiffed  the  bill  in  the  original  caufe,  fo 
far  as  it  prayed  that  the  limitations  and  difpofitions, 
contained  in  the  will  of  the  faid  Peter  'thellujfon  of  and 
concerning  his  real  eftates,  and  the  general  refidue  of 
the  perfonal  eflate,  and  the  rents,  iifues,  and  profits 
of  fuch  eftates,  and  concerning  the  eflatcs  directed  to 
be  purchafed,  and  the  rents  and  profits  thereof,  and 
the  trufls  thereof,  might  be  declared  void ;  and  de- 
clared in  the  crofs  caufe,  that  the  will  ought  to  be 
cftablifiied,  and  the  trufls  of  it  performed  and  carried 
into  execution  ;  and  declared  the  devifes  and  limita- 
tions of  the  eftates,  contained  in  the  will,  to  be  good 
and  valid  in  the  law,  and  gave  diredions  accordingly. 
From  this  decree  the  three  fons  of  Mr.  Thellujon 


*  Mr.  Hargravt's  argument  has  been  publifhed  by  himfelf,  t© 
which,  the  Reader  is  therefore  referred. 
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the  teftator,  appealed  to  the  Houfc  of  Lords :  and  on 
their  behalf  it  was  contended,  that  the  truft,  attempted 
to  be  created  by  Mr.  Tkellujfonh  will,  being  of  the 
clafs  of  executory  trufts  created  by  will,  mufl:  depend 
for  its  validity  on  its  being  inftituted  for  thofe  purpofes, 
and  limited  within  thofe  boundaries,  which  the  law 
prefcribes  for  trufts  of  that  dcfcription  ;  but  it  was 
neither  inftituted  for  thofe  purpofes,  nor  limited  within 
thofe  boundaries. 

1  ft,  It  was  not  inftituted  for  the  purpofes  which  the 
law  prefcribes  for  thofe  trufts.  The  nature  of  it  was, 
to  create  an  equitable  eftate  of  inheritance  commencing 
at  a  future  time,  without  limiting  an  intermediate  equi- 
table eftate  com.mcnfurate  with  the  interval.  By  the 
old  law,  hmitations  of  this  kind  were  illegal.  For 
the  purpofe  of  enabling  parties  to  provide  for  thofe 
reafonable  occafions  of  families,  which  could  not  be 
provided  for  except  by  allowing  future  eftatcs  of  free- 
hold to  be  hmited  without  a  limitation  of  fuch  a  pre- 
vious intermediate  eftate,  they  were  firft  admitted  into 
wills  :  and  afterwards,  when  ufes  were  introduced,  the 
ufes  raifed  by  them  were  admitted  among  thofe,  which, 
on  account  of  the  fairnefs  and  utility  of  their  objcd, 
courts  of  equity  thought  binding  on  the  confciences  of 
truftees,  ar^d  the  performance  of  v/hich  they  would, 
on  that  ground,  compel  by  a  fubpcena.  Thus,  the 
circumftance  of  their  being  created  for  the  meritori- 
ous purpofe  of  providing  for  the  reafonable  occafions 
of  families,  \\'2.s,  the  ground  on  which  the  ufes,  raifed 
by  thefc  limitations,  were  admitted  among  thofe  which 
courts  of  equity  would  execute  j  and,  of  courfe,  when 

they 
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ihey  were  not  created  for  a  piirpofe  of  that  nature,  the 
ground  for  the  interference  of  courts  of  equity  did  not 
arife.  In  the  prefcnt  cafe,  there  was  no  fuch  ground. 
Mr.  Thelluffon\  will  was  morally  vicious,  as  it  was  a 
contrivance  of  a  parent  to  exclude  every  one  of  his 
children  from  the  enjoyment,  even  of  the  produce  of 
his  property,  during  almofl  a  century  ;  and  it  was  po- 
litically injurious,  as,  during  the  whole  of  that  period, 
it  made  an  imm.enfe  property  unproductive,  both  to 
individuals  and  the  community  at  large  ;  and,  by  the 
time  when  the  accumulation  fnall  end.  it  will  have 
created  a  fund,  the  revenue  of  which  wouid  be  greater 
than  the  civil  lift,  and  v/ould  therefore  give  its  poffeflbr 
the  means  of  difturbing  the  whole  ceconomy  of  the 
country.  The  probable  amount  of  the  accumulated 
/und,  in  the  events  which  had  happened,  was  ftated 
in  the  appellant's  bill,  and  admitted  in  the  anfwer,  to 
be  19,000,000;  and,  in  cafe  any  of  the  perfons  an- 
fwering  the  defcription  of  heir  male,  v.hen  the  period 
of  fufpenfe  ended,  fliould  be  a  minor,  and  his  minority 
Ihould  continue  i  o  years,  it  would  increafe  the  amount 
of  that  third  to  the  fum  oi £  10,802,373  :  fo  that,  if 
the  whole  property  fhould  center  in  one  perfon,  and 
that  perfon  fhould  have  a  minority  of  i  o  years  after 
the  end  of  the  period  of  fufpenfe,  (a  circumftance  by 
no  means  improbable,  particularly  as  Mr.  George  Wood^ 
ford  Tbcllujfon  had  been  long  married  and  had  no 
fon),  the  whole  accumulated  fund  would  amount  to 
£32,407,120. 

2d,  The  trufl:  was  not  confined  within  that  boun- 
dary, which  the  law  prefcribes  for  trufts  of  this  d«- 
M  m  a  fcription, 
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fcripdon,  even  though  it  fhould  be  admitted  that  all 
the  lives,  duiing  which  the  accumulation  was  to  be 
carried  on,  were  in  exiflence  at  the  tijnie  of  Mr.  Thel- 
liifo7i*s  deceafe,  as  one  circumflance,  which  materially 
afFeded  the  period  of  fufpenfe,  and  which  entered  into 
every  cafe,  in  which  the  fufpenfe  of  property  had  been 
held  legal,  did  not  enter  into  the  prefent  cafe. 

In  examinin!^  the  cafes  decided  on  limitations  of  this 
kind,  it  would  appear,  that  in  every  one  of  them, 
all  the  lives  during  which  the  fufpenfe  was  directed  to 
be  carried  on,  were  evidently  the  Hves  of  perfons  im- 
mediately connc\5ied  with,  or  immediately  leading  to, 
the  perfon  with  whom  under  the  truft  fitil  limited  to 
take  effect  at  the  end  of  the  fufpenfe,  the  property 
•was  to  veil.  Thus,  (to  inflance  two  cafes  in  which 
the  accumulation  was  fuppofed  to  have  been  furtheft 
In  the  Re.  carried  on),  in  that  on  Lady  Dcnnifon\  will,  Mifs 
gifler's  Book,  Midzlcv.  durinj:  vvhofe  life  the  property  mip;ht  be  in 

under  the  e>    -- '  fi  r     r       J         o 

Title  of  Har-  fufpenfe,  was  the  mother  of  the  fecond  fon  to  v/hom 
rifon  "'    "^'    ^^^  property  was  devifed.     And,  in  Lon^  v.  Blackall, 

2 1  ft  July  the  teflator's  pofchumous  fon  was  immediate  anceflor 

1786.  ^ 

7  Term  R.  to  the  heir,  in  whom  the  property  was  direfted  to  veil ; 
but,  in  the  prefent  cafe,  not  one  of  the  fii*fl:  lives  had 
an  immediate  connexion  with,  or  immediately  led  to,  the 
perfon  benefited.  In  the  fenfe  here  fpoken  of,  the  life  of 
any  ftranger  v^'as  equally  Gonne£led  with,  and  would 
equally  lead  to  "  the  refpeclive  male  defcendant  of  the 
"  teftator's  fon,"  as  the  lives  afiigned  by  him  for  the 
period  of  fufpenfe.  A  material  difference,  therefore, 
in  a  point  confiderably  influencing  the  purpofe  and 
3*  -  boundary 
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boundary  of  the  fufpenfe,  exifted  between  the  prefent 
and  all  the  decided  cafes. 

3d,  The  ufe  made  by  Mr.  Thellnffhn  of  the  rule, 
allowing  a  fufpenfe  of  property  to  be  carried  on  for 
any  number  of  lives  in  being,  was  a  fraud  on  the  rule. 
It  was  a  maxim  of  law,  which  admitted  of  no  excep- 
tion, that  nothing  (hould  be  effected  by  indirect  means, 
which  could  not  be  done  in  a  direft  manner.     Now, 
a  poflible  fufpenfe  of  property  for   25  years  was  held 
to  be  void,  in  Sir  John  Lade's  cafe  ;  and,  in  the  late   Lade  v.  Hol- 
cafc  of  Pro^or  v.  the  Bijhop  of  Bath  and  fVells,  the   ^r,g'  3  Bur! 
Court  of  Common  Pleas  unanimoufly  decided  againfl:   p'^-'^*  ^ 
the  legality  of  a  poflible  fufpenfe  of  property  for  24   (Ep.)  Baih 

QriQ    W    tils 

years.  Where  property  was  fufpended  through  the  2  H.  Black, 
medium  of  lives,  if  the  lives  were  thofe  of  perfons  35*. 
connedcd  with  the  ultimate  owner,  the  perfons,  whofe 
lives  formed  the  period  of  fufpenfe,  would  generally 
be  the  parents  of  the  party  ultimately  benefited,  and 
■would  not  therefore  be  more  than  one  or  two  lives  at 
the  utmoft.  Now,  the  probable  duration  of  one  or 
two  fuch  lives  falls  fhort  of  2 1  years :  but,  if  an  un- 
limited number  of  lives  were  taken,  they  would  reach 
a  century.  It  was  obfervable,  that  the  probable  dura- 
tion of  the  lives  aifumed  by  Mr.  Thellujon  reached  70 
years.  Thus,  therefore,  if  the  rule  were  taken  to 
extend  to  any  number  of  lives,  it  would  follow,  that . 
though,  where  a  number  of  years  diredly  conllituted 
the  term  of  fufpenfe,  property  could  not  be  prevented 
from  veiling  abfolutely  during  25  years,  according  to 
the  determination  in  Sir  John  Lade's  cafe',  or  during 
24  years,  according  to  th«  cafe  of  Fro^or  v,  the  Bi' 
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hop  of  Bath  and  Wells ;    yet,    by   aiTigning  for  the 
period  of  fufpenfe  a  number  of  lives,  whofe  average 
duration  would  be  equal  to  a  given  number  of  years, 
and  thus  indireftly  making  years,  not  lives,  to  confti- 
tute  the  period  of  fufpenfe,  property  might  be  fufpend-i. 
ed  for  a  whole  century ;  and   the  prefent  would  be 
cited,  on  future  occafions,  as  a  cafe  in  point  for  ex- 
tending the  period  of  fufpenfe  to  70  years.     Thus, 
D.  of  Nor-      Mr.  Thdlujfonh  will  was  a  fraud  on   the  rule.     When 
^""ci^cl^'i     in  the  Duke  oi  Norfolk^  cafe,  'LoxA  Nottingham  pro- 
2  Clia.  Rep.     nounced   for  the  legality  of  an  executory  hmitation, 
^,fj?Q   Pal'     which  kept  the  abfolute  ovvnerfliip  of  a  term  for  years 

223.  and  Ld.  Jn  fufpenfe  for  one  whole  hfe,  and  thereby  extended 

Psottii.G:-  ^  ■  ■' 

h-ra'i  MSS.      the  period  allowed  for  the  fufpenfe  of  a  term  beyond 

Hacrrave's*  what  had  been  fettled  for  it  in  the  preceding  cafe  of 
F  ffcffiou.         £j^-j^  ^^  Bayley^  the  poffibility  of  the  abufe  of  that  ex* 

Cro.  Jac.  •'    -^  ^  •' 

459  I  HoU.  tenfion  of  executory  limitation  was  flrongly  prefled 
Palm.  48.  upon  him ;  and  he  anfwered  it  in  thefe  remarkable 
333'  words  :  "  It  has  been  urged  at  the  Bar,  where  will 

*'  you  flop,  if  you  do  not  flop  at  Child  v.  Bayleyh 
"  cafe  ?  I  anfwer,  I  will  flop  every  where,  where  any 
"  inconvenience  appears  ;  no  vv'here  before.  It  is  not 
"  yet  refolved  what  are  the  utmofl  bounds  of  Hmiiing 
*'  a  contingent  fee  upon  a  fee ;  and  it  is  not  neceffary 
"  to  declare,  what  are  the  utmoft  bounds  to  a  fpring- 
*'  ing  truil  of  a  term  ;  whenever  the  bounds  of  reafon 
*'  or  convenience  are  exceeded,  the  law  will  be  quickly 
"  known.*'  The  ufe  made  by  Mr.  Thellujfon  of  the 
will  is,  both  in  a  private  and  public  view,  unreafon- 
able  and  inconvenient :  and  it  is  flill  more  objedion- 
able,  as,  by  carrj-ing  on  indireclly  an  accumulation 
for  70  years,  which  diredly  could  not  be  carried  on 

for 
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for  one-third  of  fuch  a  number  of  years,  it  was  a  fraud* 
upon  the  rule  itfelf.  Thus,  therefore,  the  time  pointed 
at  by  Lord  Nottingham  was  come  ;  and  it  was  necef- 
fary  that  it  {hould  be  known,  that  the  rule  was  to  be 
underftood  with  this  limitation,  that  whenever,  from 
the  number  and  quahty  of  the  lives  chofen,  it  is  evi- 
dent that  accumulation,  and  not  a  family  purpofe,  was 
the  objed  of  the  trufl,  the  bounds  of  the  reafon  and 
convenience  of  the  rule  were  exceeded,  and  a  fraud 
has  been  praQifed  on  the  rule.  It  was  objected  to  this 
conclufion,  that  any  inquiry  into  the  reafonablenefs, 
convenience,  or  fairnefs,  of  the  ufe  made  of  the  rule, 
mufl  lead  to  uncertainty,  and  to  an  exercife  of  dif- 
cretion,  which  the  Bench  has  always  difclaimed  :  but 
this  did  not  always  follow.  As  much  uncertainty,  and 
as  great  an  exercife  of  difcretion,  attends  all  decifions 
upon  unconfcionable  contracts,  as  will  attend  decifions 
ca  the  reafonablenefs,  convenience,  and  fairnefs,  of 
the  ufe  made  of  the  rule  in  queftion.  A  contraft 
might  be  obje£lionable  for  its  unreafonablenefs  and  un- 
fairnefs,  without  being  objedionable  on  the  ground 
of  either,  to  fuch  a  degree  as  will  induce  a  court  of 
equity  to  refcind  it :  but  flill  there  is  a  degree,  in 
which  equity  will  interfere.  '•  To  let  afide  a  convey- 
"  ance,  there  mufl,"  as  Lord  Thiirloiv  faid  in  the 
cafe  of  Gzi'y?i?ie  v.  Heaton,  "  be  an  inequality  fo  flrong  ,  g^^  0,3, 
*'  and  fo  complete,  that  it  mufl  be  impofTible  to  flate  ^^^P*  ^'j 
"  it  to  a  man  of  common  fenfe,  without  producing  an 
^'  exclamation  of  the  inequality  of  it."  So,  in  re- 
fpedl  to  the  rule  in  queilion,  it  may  be  much  abufed, 
without  a  court*s  being  juftified  in  taking  notice  of  the 
jbufe :  but,  when  the  abufe  is  fo  itrong,  grofs,  and 
M  m  4  complete, 


53^  Title  XXXVIII.     Devife.     Oh.  xx.  §  56. 

complete,  that  every  man  of  comm.on  fenfe,  to  whom 
it  was  flated,  muft  exclahn  againft  it,  the  cafe  fup- 
pofed  by  Lord  NoU'mgham  was  come,  and  equity  would 
interfere  to  fet  it  afide.  That  the  rule  had  been  flrong- 
ly,  grofsly,  and  completely  abufed  in  the  prefent  cafe, 
appeared  not  to  be  doubted. 

4th,  The  truil  was  not  limited  within  thofe  bounda- 
ries which  the  law  requires  for  trulls  of  this  defcrip- 
tion,  becaufe  the  will  attempts  to  protraft  the  accumu- 
lation, during  the  lives  of  perfons  unborn  at  the  time 
of  the  teflator*s  deceafe  ;  the  teftator  having  felefted 
for  that  purpofe  the  lives  of  fuch  perfons  as  might  not 
be  born,',"  till  within  due  time  after  his  deceafe ;"  and 
the  perfons  thus  defcribed,  could  not  be  confidered  as 
perfons  actually  born  in  his  lifetime. 

It  was  true,  that,  for  feme  purpofes,  as,  at  the  com- 
mon law,  to  take  by  defcent,  and  by  the  1 0  and  1 1 
fT.  3.  c.  16.  to  take  by  way  of  remainder,  a  child, 
who  is  in 'venire  fa  mere,  when  the  eflate  defigned  for 
him  would  devolve  upon  him  if  he  were  born,  be- 
comes entitled  to  it  after  he  is  bom,  and  may  then 
enter  upon  it,  and  dived  it  from  the  firft  taker.  But 
his  title  to  enter  upon  the  eftate,  after  his  birth,  was 
not  a  confequence  of  his  fuppofed  exiflence  during  the 
time  he  was  in  ventre  fa  mere  ;  but  becaufe,  in  the  cafe 
of  his  taking  by  defcent,  the  law  at  the  inftant  of  his 
birth  invefts  him,  though  a  poRhuraous  child,  with  the 
character  of  heir,  and,  confequently,  with  all  the  rights 
cf  heirfiiip ;  and  becaufe,  when  he  claims  by  way  of 
remainder,  it  is  exprefsly  provided  by  the  loand  n 
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/F.  3.  c.  16.  that  the  remainder  (hall  veft  in  him  upon 
his  birth.  If  the  law  confidered  him  to  exift  before 
his  birth,  the  freehold,  during  the  lime  of  his  being 
in  ve?itrefa  mere,  would  be  vefted  in  him  in  the  eye 
of  the  law,  and  for  the  purpofes  of  law ;  but  that 
clearly  was  not  the  cafe.  For,  while  he  was  in  'ventre 
fa  mere,  the  law  vefted  the  freehold  in  the  intermedi- 
ate taker  as  heir,  with  every  right  and  burthen  of 
heirfhip ;  fo  that,  after  the  birth  of  the  nearer  heir, 
he  even  retained  the  profits  of  the  eftates  againft  him. 
That  clafs,  therefore,  of  lives,  which  was  now  the 
fubjedt  of  obfervation,  neither  had  nor  could  have  an 
exiftence,  either  in  fa6l  or  in  law,  in  the  time  of  Mr. 
Jhelluffon.  It  followed  that,  by  the  admiffion  of  them 
into  the  term  of  fufpenfe,  the  ground  prefcribed  by 
law  for  the  fufpenfe  of  real  property  had  been  exceeded. 
No  cafes,  the  fubje£t  of  which  was  real  property,  could 
be  mentioned,  in  which  a  child  in  ventre  fa  mere  had 
been  held  to  be  in  exillence  for  any  purpofe,  except  to 
limit  the  eftate  of  the  firft  devifee,  or  for  the  child 
himfelf,  being  the  fubftituted  devifee.  In  Bennett  v.  Amb.  708. 
Honeywood,  Lord  Bathurfl  declared,  that  the  court  '^^* 
had  never  conftrued  a  child  in  'ventre  fa  mere  to  be 
adually  born,  at  the  time  of  the  death  of  the  teftator, 
except  in  a  cafe  of  devife  to  the  children.  Cafes  upon 
trufts  of  perfonal  eftates  were  not  applicable  to  cafes  of 
the  prefent  defcription,  arifmg  on  devifes  of  real  eftates. 
For  though  rules  of  law,  which  require  that  an  eftate 
of  freehold  fliould  be  adually  vefted  in  fome  perfon, 
and,  therefore,  deny  a  legal  exiftence  to  a  child  in 
^ventre  fa  mere,  even  for  his  own  benefit,  were  in  no- 
wife  applicable  to  trufts  of  perfonal  eftate.    The  cafe 

of 
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of  Long  V.  Blackall,  was  the  only  cafe  where  the  la\f-* 
fulnefs  of  making  a  child  in  ventre  fa  mere  a  life,  for 
the  purpofe  of  fufpenfe,  feemed  to  have  been  admitted  : 
but  that  was  a  cafe  of  perfonal  eflate ;  now,  as  there 
was  no  law^  which  denied  a  legal  exiftence  to  a  child 
in  ventre  fa  mere,  where  perfonal  eflate  was  concern- 
ed, there  feemed,  (efpecially  where,  as  in  Long  v. 
Blackall,  it  gave  effect  to  a  provifion  made  by  a  parent 
for  a  child),  that  there  was  flrong  ground  to  contend, 
that  a  child  in  ventre  fa  mere  fhould,  in  the  eye  of  the 
law,  be  fuppofed  to  exift  for  his  own  benefit,  and  that 
there  fhould  be  a  ftrong  difpofition  in  the  courts  Xo 
favour  fuch  an  argument ;  but,  in  the  prefcnt  cafe, 
from  the  mere  impofTibility  of  fuppofmg  the  freehold 
to  be  in  the  child  while  in  ventre  fa  mere,  the  argu-. 
ment  was  wholly  inadmifTible, 

Admitting,  however,  that  the  lives  in  queflion  were, 
tor  fome  purpofes  of  law,  in  exiflence  in  the  lifetim.e 
of  Mr.  Thelluffon,  they  certainly  were  not  in  exiftence 
for  the  ufe  he  made  of  them.  In  the  cafes,  where  the 
nine  months  have  been  mentioned,  as  a  period  allowed 
for  protracting  the  fufpenfe  of  property,  it  was  gene- 
rally added  that  the  nine  months  were  allowed,  for  the 
fake  of  the  child  intended  to  be  benefited  by  the  pro- 
traction ;  but  a  fmgle  inltance  could  not  be  produced, 
where  the  nine  months  have  been  added  for  anv  other 
purpofe  ;  and  perhaps  an  inflance  could  not  be  brought, 
where  the  courts  have  had  occafion  to  mention  the 
nine  months,  without  adding  at  the  fame  time,  that 
they  were  allowed  m.erely  for  the  benefit  of  the  pofl- 
humous  child.     Then,  how  does  the  argimient  ftand  ? 

A  poft^ 
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A  poflhumous  child  is,  in  fa£l,  unborn  at  the  tefl:ator*8 
deceafe  ;  the  law  allows  that,  when  after  his  birth  he 
anfwers  the  charader  of  heir  taking  by  defcent,  and 
alfo  that  in  fome  cafes  efpecially  provided  for  by  a£t  of 
Parliament,  his  being  in  'ventre  fa  mere,  (hall  not  de- 
prive him  of  an  eflate,  to  which,  if  adually  born  at 
the  time  of  its  devolution,  he  would  have  been  entit- 
led. To  argue  from  this,  that,  for  all  purpofes,  and 
particularly  for  the  purpofes  which,  as  in  the  prefent 
cafe,  operate  to  their  prejudice,  poflhumous  children 
fhould,  in  the  fuppofition  of  law,  be  thought  in  exift- 
^ce,  was  unjuftifiable. 

5th,  In  other  refpe£ls,  the  fufpenfe  evidently  ex- 
tended beyond  the  lives  of  perfons  in  being  at  the  tef- 
tator's  deceafe. 

The  claffes  of  lives  are  defcribed  by  the  teflator  in 
the  following  words. 

(ift,)  "  During  the  natural  lives  of  my  fons  Peter 
"  Ifaac  Thellujfon,  Gea  ge  Woodford  Ihelluffon,  and 
"  Charles  thellufon," 

(2d,)  "  And  of  my  grandfon  John  Thclluffon,  foti 
**  of  my  faid  fon  Feter  Ifaac  Thelluffon'* 

(3d,)  "  And  of  fuch  other  fons  as  my  faid  fon  Peter 
"  Ifaac  Thelluffm  now  has  or  may  have." 

(4th,) "  And  of  fuch  iflue  as  my  grandfon  John  TheU 
^*  lu[fon,  fon  of  my  faid  fon  Peter  Ifaac  Thelluffon" 

(5th,)  '^  And 
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(5th,)  **  And  of  fuch  iflue,  as  any  other  fonsof  my 
"  faid  fan  Peter  Ifaac  Thellvffon  may  have.*' 

(6th,)  "  And  of  fuch  fons  as  my  faid  fons  George 
"  Woodford  Thellujfon  and  Charles  Thellujfon  may 
"  have." 

(7th,)  ''  And  of  fuch  iffue  as  fuch  fons  may  have, 
*'  as  fhall  be  Hving  at  the  time  of  my  deceafe,  or  bora 
'*  in  due  time  afterwards." 

The  quefllon  was,  whether  all  the  lives  mentioned 
in  this  part  of  the  will  mufl:  necelfarily  have  been  in 
exiftence  in  the  lifetime  of  the  teftator,  or  whether 
fome  of  them  might  come  into  exiftence  after  his  de- 
ceafe ?     On  the  lafl  fuppofition,  the  devife  was  evi- 
dently too  remote.     Now,  unlcfs  the  words   in  the 
third,  fourth,  fifth,  fixth,  and  feventh  members  of  the 
.    fentence,  were  retrained  by  the  qualifying  words,  "  as 
"  fhall  be  living  at  the  time  of  my  deceafe,  or  born 
*'  within  due  time  afterwards,"  which  were  introduced 
at  the  end  of  the  lad  member  of  the  fentence,  they 
manifeftly  extended  to  peifons  who  might  be  born  after 
Mr.  Thellujfonh   deceafe.      But  the  qualifying  words 
could  not,  upon  any  principle,  either  of  grammatical 
or  legal   conflruclion,  apply   to  them.     In  common 
fcnfe,  by  every  rule  of  grammar,  and  according  to 
cverv  principle  and  precedent  of  legal  conftru6lion, 
words  of  relation  arc  always  exclufively  referred  to  the 
next  immediate  antecedent ;  unlefs  fuch  exclufive  re- 
ference embarraffes  the  fentence.     But,  in  the  prefent 
cafe,  the  fentence  will  not  only  not  be  embarraffed, 

by 
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by  confining  the  reference  in  the  lafl  member  of  the 
fentence  to  the  next  immediate  antecedent  in  that  fen- 
tence,  but  the  fentence  will  be  embarraffed  in  an  ex- 
treme degree,  by  extending  the  reference  to  any  prior 
member  of  it.  It  will  not  be  embarraffed  by  confin« 
ing  the  reference  to  the  lafl  antecedent  in  the  lafl  mem- 
ber of  the  fentence,  for  every  member  of  the  fentence 
will  then  be  complete  in  itfelf ;  every  member  will 
have  its  word  of  relation,  and  an  antecedent  word,  to 
which  it  explicitly  refers :  but  it  will  be  embarraffed 
in  an  extreme  degree,  by  extending  the  reference  to 
the  prior  members  of  the  fentence.  The  reflridive 
words  could  not  be  applied  to  the  firfl  or  fccond  mem- 
bers of  the  fentence,  without  making  them  abfolute 
nonfenfe  :  this  alone  leads  to  the  conclufion,  that  they- 
were  not  to  be  referred  to  the  other  members  of  the 
fentence,  efpecially,  as  without  them,  and  ftanding  by 
itfelf,  each  of  thofe  members  is  perfe6l.  If  the  re- 
ftriftive  words  were  referred  to  the  third  and  fourth 
members  of  the  fentence,  one  half  of  them  muft  be 
omitted,  or  the  reference  would  make  them  perfect 
nonfenfe  :  for  the  words,  "  bom  in  due  time  after- 
"  wards,*'  could  never  be  referred  to  the  words  "  now 
"  has ;"  as  it  is  impofTible  that  a  teflator,  fpeaking  of 
fons  living  when  his  will  is  made,  can  defcribc  them 
as  fon%  who  may  be  born  indue  time  after  his  dcceafe. 
The  fifth  member  of  the  fentence  was  complete  without 
the  reflridivc  words  :  they  did  not,  however,  make  non- 
fenfe of  it ;  but  then  they  left  it  altogether  open  to  the 
force  of  the  objection,  as,  by  every  rule  of  conftrudtion, 
the  reftriclive  words,  if  they  were  applied  to  that  mem- 
ber of  the  fentence,  mufl  be  referred  to  the  "Tons  *' 

mentioned 
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mentioned  in  it,  and  not  to  "  the  iffue  of  the  fons." 
It  was  impoffible  to  fuppofe  that  a  teftator  of  the  age 
of  64,  at  the  time  he  made  his  will,  fliould  have  had 
it  in  his  contemplation  to  provide  for  the  event  of  there 
being  in  exigence,  at  the  time  of  his  deceafe,  a  fon  of 
an  unborn  grandfon  of  his  body  :  yet  to  that  fuppofi- 
tion  the  reference  of  the  reftridive  words  to  the  word 
"  iffue,"  in  the  5th  member  of  the  fentence,  necef- 
farily  led.  Now,  if  they  were  referred  to  the  wc«*d 
*'  fons,*'  the  word  "  iffue  "  was  left  unqualified  :  and 
then,  among  the  lives,  during  which  the  period  of 
fufpenfe  was  to  be  carried  on,  all  the  iffue  of  the  fons 
muff  be  reckoned,  whenever  fuch  iffue  fliould  be  born. 
It  was  apprehended,  that  this  was  the  only  admiffible 
conftruclion ;  and  that  the  legal  boundary  of  fufpenfe 
was  therefore  exceeded. 

6th,  Finally,  the  teftatoi*  exceeded  the  bounds,  pre* 
fcribed  by  law  for  the  fufpenfe  of  property,  in  the 
elaufe,  by  which  he  directed  the  property  to  be  vefted 
in  the  funds,  till  purchafes  could  be  found.  The 
proper  and  only  legal  mode  of  declaring  the  trufts  of 
thefe  inveftments,  for  the  purpofe  probably  in  the  con- 
templation of  the  teftator,  was,  directing  the  dividends, 
and  the  annual  produce  of  them,  to  be  applied  to  the 
pel  fons,  and  in  the  manner  in  which,  if  lands  were 
actually  purchafed  and  fettled,  conformably  to  the 
truft,  the  rents  of  them  would  be  applicable.  This 
the  teftator  did  not  do  ;  but,  on  the  contrary,  direded 
the  accumulation  to  be  carried  on  till  the  purchafes, 
were  actually  made  :  fo  that  the  beneficial  ownerfbip 
of  the  property  would  be  fufpended,  not  only  till  all 
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the  lives,  during  which  it  was  direded  to  accumulate, 
fhould  expire,  but  during  fuch  further  period  as  might 
elapfe,  between  the  deceafe  of  the  lafl:  furviving  life, 
and  the  completion  of  the  laft  purchafe. 

On  the  other  fide  it  was  contended,  on  behalf  of 
his  Majefty  and  the  public,  that  the  decree  fhould  be 
affirmed,  for  the  following  reafons. 

ill,  That  the  only  queftion  was,  whether  the  tefta- 

« 

tor   had   tranfgrefled  any  of  thofe    rules   of  law   or 
equity,  which  were  fanflioned  and  eftablifhed  by  deci- 
fions  of  courts  of  juflice  at  the  time  when  he  made 
his  will  ?     That  an  executory  devife  was  good  which 
was  to  take  effect  in  polfefTion,  after  the  determination 
of  any  number  of  lives  of  perfons  adlually  born,  and 
after  the  death  of  a  child  in  ventre  fa  mere,  (allov.'ing 
for  the  period  of  geftation  of  fuch  child),  was  a  rule 
which  could  not  now  be  fhaken,  without  fhaking  the 
foundation  of  the  law.     In  the  prefent  cafe,  on  the 
determination  of  only  nine  lives,  there  would  be  a 
vefted  eltate  in  polTeflion  ;  and  the  vefting,  therefore, 
of  the  property  in  queftion,  was  not  poflponed  for  a 
longer  period  than  the  law  allowed.     That  there  was 
nothing  in  this  cafe,  which,    in   technical  language, 
tended  to  a  perpetuity.     An  eflate  might  be  limited  to 
one  for  life,  remainder  to  another  for  life,  remainder 
to  a  third,  and  fo  on  to   20  perfons  for  life;  nay,  a   Love  v. 
fettlement  had,  by  the  diredions  of  a  court  of  equity,    S^ "r^*"*' 
been  made,  limiting  an  eflate  to  50  perfons  in  being,   49o-  3  Cha. 
for  their  fuccefTive  lives :  and  no  inconvenience  had 
ever  been  apprehended  from  fuch  limitations.     The 

rule 
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Humberflon  rule  had  been  laid  down  in  plain  and  intelligible  terms, 

fto^Tp^"^"  "^i^^  reference  to  the  very  circumftance  of  the  num- 

Wms.  332.  ber  of  lives  ;  that  it  did  not  fignify  how  great  the 

Scattergood  .  r        i      it       r    i_ 

V.  Edge,  number  or  lives  was,  tor  it  was  but  tor  the  lite  ot  trie 

3  Br'o^^ha      furvivor,  and,  therefore,  for  the  life  of  but  one  per- 
Ca.  30.  fon.     A  man  might  appoint  100  or  i@oo  truftees,  and 

that  the  furvivor  fhould  appoint  a  life  eftate,  that  would 
be  within  the  line  of  a  perpetuity.  The  judges  had 
never  been  aware  of  the  difference  between  one  life 
and  20  lives.  Every  executory  devife  was  good,  that 
did  not  tend  to  make  an  eflate  unalienable  beyond  the 
period  allowed  by  law  as  to  legal  eftates,  which  could 
not  be  rendered  unalienable  beyond  the  time  at  which 
the  remainder-man,  who  was  not  in  exiftence  at  the 
time  of  the  Hmitation  of  the  eflate,  would  arrive  at  the 
age  of  2 1 .  The  court  had  no  criterion  to  judge  of  the 
inconvenience  arifing  from  reftraining  the  alienation  of 
property  by  executory  devife,  except  by  analogy  to 
the  reflraint  which  the  common  law  allowed  to  be  put 
on  the  alienation  of  real  property. 

2d,  That  the  notion,  that  an  executory  devife  was 
good  or  bad  according  to  the  number  of  lives  after 
which  it  was  to  take  eifeft,  never  occurred  to  any  judge 
or  lawyer  until  the  prefent  cafe :  nor  could  fuch  a  no- 
tion be  fupported,  unlefs  it  fhould  be  determined  that 
a  judge  w^as  to  decide  upon  the  particular  circumflan- 
ces  of  each  particular  cafe,  and  that  he  was  not  to  look 
for  a  general  rule,  but  for  particular  inflances  in  which 
the  general  rule  had  been  afted  upon.  That  in  the  Duke 
of  Norfolk's  cafe.  Lord  Nottingbamy  fo  far  from  decid- 

ing 
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ing  upon  the  principle,  that  executory  devifes  mufl 
depend  upon  the  rule  of  convenience  or  inconvenience, 
had  pofitively  declared  that  he  intended  to  confine 
executory  devifes  and  trufts  v/ithin  the  limits  of  effates 
tail,  and  without  any  exception,  he  gave  the  fame  li- 
mitation to  executory  devifes,  and  trufted  that  the 
extent  of  the  property,  the  cruelty  or  kindnefs  of  the 
difpofition  could  not  be  permitted  to  operate  upon  the 
decifion  of  a  court  of  jiiftice.  The  intention  of  this 
cafe  was  clear  and  certain :  it  was  confiftent  with  the 
rules  of  law,  that  intention  izould  not  be  controuled 
by  ideas  of  its  fitnefs  or  unfitnefs,  of  its  policy  or  im- 
policy; the  intention  of  the  tellator  was  confident 
with  the  fettled  rules  of  law  at  the  time  when  his 
will  was  made,  andj  therefore,  the  will  mufl  be 
eftablifhed. 

3d.  That  the  objedion,  that  the  doctrine  of  execu-   Hopkins  v. 
tory  devifes  was  not  applicable  to  a  trufl  of  accumula-   ^1?^'^* 
tion,  was  totally  unfounded ;  the  attention  of  a  court   44. 
of  equity  had  been  frequently  dire«Sed  to  a  trufl  of 
accumulation.     There  were  many  cafes,  in  which  ac- 
cumulation had  been  dire£led  by  the  court,  becaufe 
the  teflator  had  direded  it  exprefsly  ;  others,  in  which   Gibfon  v. 
it  had  been  diredled,  becaufe  the  will  contained  indica-   i  Vcf.  /^B^» 
tions  of  fuch  an  intention  ;  and  others,  In  which  the 
attention  of  the  court  had  been  fo  particularly  called 
to  the  legality  of  the  accumulation  direded,  as  to  fix 
the  period,  beyond  which  fuch  accumulation  was  not 
to  extend  ;  the  objedion  had  never  been  before  made, 
even  in  argument,  except  in  the  cafe  of  Lady  Dsnni-   fjarrifon  y." 
fan's  will,  when  it  was  raifed  in  argument,  but  without   ^^"'^^°!^_* 
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fuccefs.     That  it  had  always  been  confidered  as  iil 
the  power  of  a  teflator  to  direct  an  accumulation  of 
the  rents  and  profits  of  his  eftates  for  the  fame  period 
of  time,  during  which  the  law  allows  a  teflator  to  ren- 
der his  eflate  unalienable.     If  that  was  not  the  period, 
during  which  the  trufl  of  accumulation  was  to  con- 
tinue, what  other  period  was  to  be  fubflituted  ?.    Might 
the  accumulation  be  permitted  for  one  life,  or  for  three 
lives,  or  for  twenty  ?     Different  judges  might  entertain 
very  different  opinions  upon  the  fubjed:  one  good 
life  might  be  more  than  equal  to  fifty  bad  lives.     The 
rule,  therefore,  which  could  be  neither  extended  nor 
contracted,  was  laid  down  by  the  law  ;  and  was,  that 
accumulation  might  go  on  during  that  period  of  time, 
during  which  the  law  permitted  the  eflate  to  remain 
unalienable :  the  law  did  not  regard  the  quantity  of 
property   accumulated,  *  but  anxioufly  provided  that, 
when  accum.ulated,  it  fftould  not  remain  unalienable 
beyond  a  period  clearly  marked  out  and  afcertained. 

4th.  With  refpecc  to  the  obje6tIon,  that  a  child  in 
*uentrefa  mere  was  not  a  life  in  being  for  the  purpofe 
of  fufpending  the  abfolute  vefling  of  an  eflate,  it  was 
clear  that  fuch  children  were  confidered  by  the  law  as 
in  being  for  a  variety  of  purpofes.  They  were  confi- 
dered as  in  being  at  the  death  of  an  Inteflate,  in  order 
to  be  entitled  to  take  under  the  flatute  for  diflribution 
of  an  inttftate*s  eftates  •  they  \vere  capable  of  taking 
' .  ^y  defcent  eftates  in  fee-fimple,  or  in  fee-tail.  It  was 
admitted,  that  they  were  to  be  confidered  as  in  being 
for  all  purpofes,  and  in  all  cafes,  for  their  own  benefxt ; 
but  it  wiiS  faid,  that  they  were  not  confidered  as  in 
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t)eing  for  fuch  a  purpofe  as  the  prefent ;  the  whole 
foundation  for  the  argument,  that  fuch  children  were 
to  be  confidered  as  in  being  for  their  own  benefit  only, 
refted  upon  fome  words  which  fome  reporters  of  deci- 
fions  have  afcribed  to  judges,  when  delivering  their 
opinions  upon  claims  made  by  filch  children  :  but  thefe 
words,  if  they  were  ufed  in  thofe  cafes,  by  no  means 
negative  the  propofition,  that  fuch  children  were  in  being 
for  all  purpofes  ;  there  was  no  reafon  for  confining  the 
rule  :  they  were  entitled  to  all  the  privileges  of  other 
perfons,    and   it  was    reafonable  they  fhould  be   the 
means  of  conferring  privileges  upon  other  perfons  ;  but 
the  law  confidered  fuch  children  as  in  being,  in  cafes 
in  which   they  might  be  prejudiced  ;  they  might  be 
vouched  in  a  recovery,  though  fuch  voucher  was  for 
the  purpofe  of  making  them  anfwerabie  over  in  value  5 
they  might  be  executors.     Such  a  child  had  been  con- 
fidered in  being  for  fuch  a  purpofe  as  the  prefent,  in 
Long  v.  Blackall^  which  was  a  complete  decifion  on 
the  very  point.     Suppofmg  that  the  cafe  of  LQ7ig  v. 
Blackall  had  not  fettled  the  point,  the  words  in  the 
teflator's  will,  "  born  in  due  time   afterwards,"  af- 
forded a  principle  of  conflrudion  fufKcient  to  maintaiu 
the  point.     Thofe  words  mufl  mean,  in  conllrudlion 
of  law,  as  dcfcribing  that  period  during  which  perfons  1 

might  come  in  cjfc,  for  whofe  lives,  according  to  the 
iaw,  the  accumulation  might  go  forward. 

5th.  With  refped  to  the  obje6lIon,  that  the  words 
of  reftridlion  in  the  will,  "  as  fhall  be  living  at  the 
**  time  of  my  deceafe,  or  bom  in  due  time  afterwards," 
were,  according  to  juH  conflrudion,  to  be  confined  to  , 
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the  lad  clafs  of  perfons,  during  whofe  lives  the  accu- 
mulation was  to  be ;  and  could  not,  according  to  the 
rules  of  conftrudion,  be  carried  back  to  any  of  the 
preceding  clafles.     It  was  fubmitted,  that  the  claufe  of 
reftriclion  could  not  be  difconneded  from  all  the  de- 
fcriptions  of  perfons  whofe  lives  were  fpecificd.     It  was 
one  fentence,  and  the  qualification  was  applicable,  and 
muft  be  applied  to  the  whole  :  fhrift  grammatical  con- 
ftruction  was  not  the  rule,  which  governed  in  wills,  if 
the  intention  of  the  teflator  required  a  different  con- 
flrudion  :  and  this  fort  of  conPa-uftion  applied  to  all 
cafes,  whether  the  teftamentary  difpofition  were  con- 
trary to,  or  confiflent  with,  what  might  be  confidered  as 
worthy  cf  favour,  that  the  intention  of  the   teflator, 
if  it  were  not  inconfiftent  with  the  rules  of  law,  was 
alone  to  be  attended  to.     That  it  was  impoffible  to  read 
the  claufe  in  queftion,  with  a  view  to  difcover  the  real 
meaning  of  the  telcator,  without  being  convinced  that 
the  teflator  meant  to  apply  the  reflri£live  words  to  all 
the  members  of  the  claufe,  that  fhould  require  fuch 
reflridion  ;  the  adding  of  the  reflrictlon,  aft^r  the  enu- 
meration of  the  laft  clafs  of  perfons,  was  not,  becaufe 
it  was  intended  to  apply  to  that  only,  but  in   order  to 
avoid  the  frequent  repetition  of  it. 

6th.  As  to  the  obieclion,  that  the  teflator  had  ex- 
c»eded  the  bounds  prefcribed  by  law  for  the  fufpenfe  of 
property,  in  the  claufe  by  which  he  directed  the  pro- 
perty to  be  in  veiled  in  the  funds,  until  fuch  purchafes 
•  could  be  found,  if  fuch  objedion  was  now  to  be  re- 
peated, the  anfwer  was,  that  fuch  was  the  cafe  in 
every  will,  where  there  was  a  diredlion  to  lay  out  the 
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accumulating  fund  of  principal  and  intereft  in  lands. 
It  was  always  in  this  way,  that,  until  the  purchafe 
could  be  made,  the  money  was  to  be  accumulated, 
where  an  accumulating  fund  was  to  be  made  the  ground 
of  purchafe,  the  intereft  and  dividends,  until  the  pur- 
chafe was  made,  were  never  directed  to  be  paid  to  the 
perfon  who  would  be  entitled  to  the  rents  and  profits 
of  the  lands  to  be  purchafed. 

The  following  quellions  were  put  to  the  Judges : — 

ift.  A  tailator,  by  his  will,  being  felfed  In  fee  of  the 
real  eftate  therein  mentioned,  made  the  following  de- 
vife :  "  I  give  and  devife  ail  my  manors,  meifliages, 
"  tenements,  and  hereditaments,  at  Brcdfworth^  in  the 
"  county  of  Tork^  after  the  death  of  my  fons  Feter 
"  Ifaac  Thelluffon,  George  Wcodford  Thellu[fon^  and 
"  Charles  Thellujfon^  and  of  my  grandfon  John  The!- 
"  luJJ'on,  fon  of  my  faid  fon  Peter  Ifaac  Thelluffon^  and 
"  of  fuch  other  fons  as  my  faid  fon  Peter  Ifaac  Thel- 
*'  lujfon  now  has  or  may  have,  and  of  fuch  ilTue  as 
"  my'  faid  grandfon  John  Thelluffon  may  have,  and  of 
"  fuch  iiTue  as  any  other  fons  of  my  faid  fon  Peter 
"  Ifaac  Thelluffon  may  have,  and  of  fuch  fons  as  my 
"  faid  fons  George  Woodford  Thelluffon  and  Charles 
*'  Thelluffon  may  have,  as  fhall  be  living  at  the  time 
*'  of  my  deceafe,  or  born  in  due  time  afterwards  j  and 
*'  after  the  deaths  of  the  furvivors  and  furyjvor  of  the 
"  feveral  perfons  aforefaid,  to  fuch  perfon  as,  at  the 
"  time  of  the  death  of  the  furvivor  of  the  faid  feveral 
^'  perfons,  fhall  theabe  the  eldeft  male  lineal  defcend- 
\y  ant  of  my  fon  Peter  If'.ac  Thelluffon^  and  his  heirs 
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"  for  ever."     At  the  time  of  the  tcflator's  death,  there 
"were  feven  perfons  actually  born,  anfwering  the  defcrip-^ 
lion  mentioned  in  the  tePLator's  will :  and  there  v/ere  two 
in  ventre  fa  mere,  anfwering  the  defcription,  if  children 
in  ventre  fa  mere  do  anfwer  that  defcription.     All  the 
faid  feveral  perfons,  fo  dcfcribed  in  the  teftator's  will, 
being  dead  ;  and,  at  the  death  of  the  furvivor  of  fuch 
feveral  perfons,  there  being  living  one  male  lineal  de- 
fcendant  of  the  teftator's  fon  Peter  Ifaac   Thelluffon, 
and  one  only :  Is  fuch  perfon  entitled  by  law,  under 
the  legal  effed  of  the  devife  above  dated,  and  the  legal 
conilrudion  of  the  feveral  words  in  which  the  fame  is 
cxpreifed,  to  the  faid  manors,  meffuages,  tenements, 
and  hereditaments  at  Brodfworth  ? 

id.  If,  at  the  death  of  the  furvivor  of  fuch  feveral 
perfons  as  aforefaid,  fuch  only  male  lineal  defcendant 
was  not  adually  born,  but  was  iit  ventre  fa  mere^  would 
fuch  lineal  defcendant,  when  adually  born,  be  fo  en- 
titled ? 

The  Lord  Chief  Baron  of  the  Court  of  Exchequer 
delivered  their  unanimous  opinion  upon  the  faid  quef- 
tions  in  the  affirmative. 

The  following  is  a  note  of  his  Lordfliip's  fpeech  or» 
that  occafion. 

The  firfl  cbjedion  to  the  will  is,  that  the  teflator 
has  exceeded  that  portion  of  time  within  which  the 
contingency  mufl  happen,  upon  which  an  executory 
devife  ig  permitted  to  be  limited  by  the  rules  of  law,,- 

for 


Title  XXXVIII.     Devlfe.     Ch.  xx.  §  ^6.  SS^ 

for  three  reafons.  Firft,  Becaufe  that  fo  great  a  num- 
ber of  lives  cannot  be  taken,  as  in  the  prcfent  inftance, 
to  protracl  the  time  during  which  the  vefting  is  fuf- 
pended ;  and,  confequently,  the  power  of  alienation 
fufpended.  Secondly,  That  the  teflator  has  added  to 
the  lives  of  perfons  who  fhould  be  born  at  the  time  of 
nis  death,  the  Hves  of  perfons  who  might  not.  Thirdly, 
That,  after  enumerating  different  claffes  of  lives,  dur- 
ing the  continuance  of  which  the  veiling  is  fufpended, 
the  teflator  has  concluded  with  thefe  reftriftive  words, 
"  as  fliall  be  living  at  my  deceafe,  or  born  in  due  time 
"  afterwards :"  that,  as  thefe  words  appertain  only  to 
the  lafl  clafs  in  the  enumeration,  the  words  which  are 
ufed  in  the  preceding  claffes  being  unreftrided,  they 
will  extend  to  grandchildren  and  great-grandchildren, 
and  fo  make  this  executory  devife  void  in  its  creation, 
as  being  too  remote.  With  refpe£l  to  the  firft  ground, 
viz.  the  number  of  lives  taken,  which,  in  the  prefent 
inftance,  is  nine,  I  apprehend,  that  no  cafe  or  didu?ii 
has  drawn  any  line  as  to  this  point,  which  a  teflator 
is  forbidden  to  pafs.  On  the  contrary,  in  the  cafes  in 
which  this  fubjedt  has  been  confidered,  by  the  ablefl 
judges,  they  have  for  a  great  length  of  time  expreffed 
themfelves  as  to  the  number  of  lives,  not  merely  with- 
out any  quahhcation  or  circumfpcdion,  but  have 
treated  the  number  of  exifling  lives  as  a  matter  of  no 
moment ;  the  ground  of  that  opinion  being,  that  no 
public  inconvenience  can  arife  from  a  fufpenfion  of  the 
veiling,  and  thereby  placing  land  out  of  circulation, 
during  any  one  life ;  and  that,  in  fadl,  the  life  of  the 
furvivor  of  many  perfons  named  or  defcribed  is  but  the 
life  of  feme  one.     This  was  heldy  without  diffent,  by 
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Twifden  in  Love  v.  WyndJmm^   1  Mod.  5c.,  20  years 
before  the  determination  of  the  Duke  oi2^orfolk\  cafej 
who  fays,  that  the  devife  of  a  term  may  be  for  20  lives, 
one  after  another,  if  all  be  in  exiftence  at  once.     By 
this  expreffion,  he  mufl  be  underflood  to  mean  any 
number  of  lives,  the  extinction  of  which  could  be 
proved  without  difficulty.     When  this  fubjecl  of  exe- 
cutory trufls  came  to  be  exarpined  by  the  great  powers 
of  Lord  Nottingham^  as  to  the  time  within  v/hich  the 
contingency  mufl  happen,  he  thus  exprefles  himfelf : 
*'  If  a  term  be  devifed,  or  the  truft  of  a  term  limited, 
*^'  to  one  for  life,  with   10  remainders  for  life  fucccf- 
^'  fively,  and  all  the  perfons  are  in  exiftence  and  alive 
"  at  the  time  of  the  limitation  of  their  eftates,  thefe, 
*'  though  they  look  like  a  poinbility  upon  a  poiTibility, 
"  are   all  good,    becaufe  they  produce   no  inconve- 
*!'  nience :  they  v/ear  out  in  a  little  tim.e.^'     With  an 
eafy  interpretation,    we  find,  from  Lord  Nottingham^ 
what  that  tendency  to  a  perpetuity  is,  which  the  policy 
of  the  law  has  confidered  as  a  public  inconvenience  y 
namely,  where  im  executory  devife  would  have   the 
effe6l  of  making  lands  unalienable  beyond  the  time 
which  is  allowed  in  legal  limitations,  that  is,  beyond. 
the  time  at  which  one  remainder-man  would  attain  his 
^ge  of  21,  if  he  were  not  born  when  the  limitations 
were  executed ;,  when  he  declares,  that  he  will  ftop 
where  he  finds  an  inconvenience,  he  cannot,  confift- 
cntly  v/ith  a  fecond  conftrudion  of  the  context,  be 
underftood  to  mean,  v/here  judges  arbitrarily  imagine, 
they  perceive  an  inconvenience ;    for  he  has  himfelf 
ftated  where  inconvenience  begins,  namely,  by  an  at- 
tempt to  fuperfede  the  vefting  longer  than  can  be  done 
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by  legal  limitations.  I  underflood  him  to  mean  that, 
wherever  courts  perceive  that  fuch  would  be  the  efFed, 
whatever  may  be  the  mode  attempted,  that  efFe(^  mufl 
be  prevented  :  and  he  gives  the  fame,  but  no  greater 
latitude,  to  executory  devifes  and  executory  truft,  as  to 
eftates  tail.  Thi^  has  been  ever  fmce  adopted ;  in  Scat- 
ierwood  v.  Edge,  i  Salk,  ii(^.^  the  court  held  that  an. 
executory  eRate,  to  arife  within  the  compafs  of  a  rea- 
fonable  time,  is  good;  as  20  or  3©  years,  fo  is  the 
compafs  of  a  life  or  lives :  for,  let  the  lives  be  never 
fo  many,  there  mull  be  a  furvivor,  and  fo  it  is  but  the 
length  of  that  life.  In  Humberjion  v.  Hiiniberjicn, 
I  P.  Wms.  332.,  where  an  attempt  was  made  to  create  a 
vaft  number  of  eftates  for  life  in  fucceflion,  as  well  to 
perfons  unborn  as  to  perfons  in  exiftence  ;  Lord  Cozvper 
reftrained  that  devife  within  the  limits  affigned  to  com- 
mon law  conveyances,  by  giving  eftates  for  life  to  all 
thofe  who  were  living  (at  the  death  of  the  tcftator), 
and  eftates  tail  to  thofe  who  were  unborn ;  confider- 
ing  all  the  co-exifting  lives,  (a  vaft  many  in  number)i 
as  amounting  in  the  end  to  no  more  than  one  life. 
His  Lordftifp  was  in  the  lituation,  attended  to  by  Lord 
Nottingham,  where  a  vifible  inconvenience  appeared- 
The  bounds,  prefcribed  to  limitations  in  common  law 
conveyances,  v/ere  exceeded  :  the  excefs  was  cut  ofFj 
and  the  devife  confirmed  within  thofe  limits.  Lord 
Hardwicke  repeats  the  fame  dodlrine  in  Sheffield  v. 
Lord  Orrery,  3  Aik.  282. ;  ufing  the  v/ords  "  life^'  or 
^'  lives, ^'  without  any  reftridion  as  to  number.  Many 
other  cafes  might  be  cited  to  the  like  eSed  :  but  I  ftiall 
only  add  what  is  laid  down  in  two  very  modern  cafes. 
In  Gurnall  v.  Wood^  Lord  Chief  Juftice  Vfilks  fpeaks 
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of  a  life  or  lives,  without  any  qualification  :  and  Lord 
Thurlow,  in  Robin/on  v.  Hardcq/ile,  fays,  that  a  man 
may  appoint  100  or  icco  truflees ;  and  that  the  furvivor 
of  them  fhall  appoint  a  life  eflate.  It  appears,  then, 
that  the  co-exifting  lives,  at  the  expiration  of  which 
the  contingency  mufl  happen,  are  not  confined  to  any 
definite  number.  But  it  is  afked,  fhall  lands  be  ren- 
dered unalienable  during  the  lives  of  all  the  individuals, 
who  compofe  very  large  focieties  or  bodies  of  men,  or 
whofe  other  very  extenfive  defcriptions  are  made  ufe 
of  ?  It  may  be  anfwered,  that,  when  fuch  cafes  occur, 
they  will,  according  to  their  refpective  circumltances, 
be  put  to  the  ufual  teft,  whether  they  will  or  will  not 
tend  to  a  perpetuity,  by  rendering  it  almoft,  if  not 
quite  impraclicable,  to  afcertain  the  extinction  of  the 
lives  defcribed  ;  and  will  be  fupported  or  avoided  ac^ 
cordingly. 

But  It  is  contended,  that,  in  thefe,  and  other  cafes, 
the  perfons  during  whofe  lives  the  fufpenfion  was  to 
continue,  were  perfons  immediately  connected  with, 
or  Immediately  leading  'to,  the  perfon  in  whom  the 
property  was  firft  to  vefl,  when  the  fufpenfion  fhould 
be  at  an  end.  I  am  unable  to  find  any  authority  for 
confidering  this  as  -difine  qua  non^  In  the  creation  of  a 
good  executory  truil.  It  is  true  that  this  will  almoft 
always  be  the  cafe  and  mode  of  difpofmg  of  property, 
introduced  and  encouraged,  up  to  a  certain  extent,  for 
the  convenience  of  families ;  which,  in  almoft  all  In- 
ftances,  look  to  the  exifting  members  of  the  family  of 
the  teftator,  and  its  connections.  But  when  the  true 
reafon  for  circumfcribing  the   period,  during  which 
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alienation  may  be  fufpended,  is  adverted  to,  there  feems 
to  be  no  ground  or  principle,  that  renders  fuch  an  in- 
gredient neceflary.     The  principle  is,  the  avoiding  of 
a  public  lofs,  by  placing  property  for  too  great  a  length 
of  time  out  of  commerce.     The  length  of  time  will 
not  be  the  greater  or  lefs,  whether  the  lives  taken  have 
any  interefl  veiled  or  contingent,  or  have  not;  nor 
whether  the  lives  are  thofe  of  perfons  immediately  con- 
nected with,  or  immediately  leading  to,  that  perfon  in 
whom  the  property  is  firfl  to  veil  j  terms,  to  which  it 
is  difficult  to  annex  any  precife  meaning.     The  policy 
of  the  law  can  no  way  be  aifeded  by  thofe  circum- 
ftances  ;  which,  I  apprehend,  look  merely  to  duration 
of  time.      This  could  not  be  the  opinion  of  Lord 
Thurlovj  in  Robin/on  v.  Hardcajlle ;  nor  is  any  fuch 
opinion  to  be  found  in  any  eafe,  or  book,  upon  this 
fubjed.     The  refult  of  all  the  cafes  upon  this  point  is 
thus  fummed  up  by  Lord  Chief  Juflice  Willes,  with  his    Rep.  215. 
ufual  accuracy  and  perfpicuity :    "  Executory  devifes 
"  have  not  been  confidered  as  mere  poffibilities,  but 
"  as  certain  intercfls  and  eflates,  and  have  been  re- 
"  fembled  to  contingent  remainders  in  all  other  re^ 
"  fpefts,  only  they  have  been  put  under  fome  reilraints, 
«'  to  prevent  perpetuities.     As  at  firfl  it  was  held,  that 
««  the  contingency  muft  happen  within  the  compafs  of 
"  a  life  or  lives  in  being,  or  a  reafonable  number  of 
"  years,  at   length  it  was  extended  a  little  farther, 
*'  namely,  to  a  child  in  ventre  fa  mere,  at  the  time  of 
"  the  father's  death  ;  becaufe,  as  that  contingency  muft 
"  neceflarily  happen  within  lefs  than  nine  months  after 
^'  the  death  of   a  perfon  in  being,  that  conftrudion 
«  would  introduce  no  inconvenience:  and  the  rule 
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"  has,  In  many  inflances,  been  extended  to  21  years 
'•  after  the  death  of  a  perfon  in  being ;  as,  in  that 
"  cafe  likewife,  there  is  no  danger  of  a  perpetuity." 
Comparing  what  the  teflator  has  done  in  the  prefent 
cafe  with  what  is  above  cited,  it  will  appear,  that  he 
has  not  poflponed  the  veiling  even  fo  long  as  he  might 
have  done. 

The   fecond   obje£lion   which  has    been    made  in 
this    cafe    is,    that    the   teilator   has   added    to   the 
lives  of  perfons,  in  being  at  the  time  of  his  deceafe, 
thofe  of  perfons  not  then  born.     It  becomes,  there- 
fore, necelTary  to  difcover,  in  what  fenfe  the  teilator 
meant  to  ufe  the  words  "  born   in  due  time  after- 
**  wards."     Such  words,  in  the  cafe  of  a  man's  own 
children,  mean  the  time  of  geftation  :  what  is  to  be 
intended  by  thefe  words  in  this  will,  muft  be  colledcd 
from  the  will  itfelf.     It  may  be  collected  from  the  will 
itfelf,  that  by  thofe  words,  the  teflator  meant  to  de- 
fcribe  the  period  of  time,  within  which  iflue  might  be 
born,  during  whofe  lives  the  trufl  might  legally  con- 
tinue ;    or,    in  other  words^    whom  the    law  vv'ould 
confider   as  born  at  the  time  of  his  deceafe.     Nov^', 
thefe  could  only  be  fuch  children  of  the  feveral  per- 
fons named,  as  their  refpeclivc   mother's  were  enfient 
with,  at  the  time  of  his  death.     Or  he  may  have  meant 
to  ufe  the  word  "  horn"  as  denoting  that  period  of  time, 
which  would  be  the  neceffary  period  for  effeding  his  pur- 
pofe.    This  is  probable,  from  his  ufmg  the  fame  words  as 
applied  to  the  time,  during  which  the  prefentation  to 
the  advowfon   of  Mar  might  be  fufpended,  without 
incurring  a  lapfe.     That  a  child  in  ventre  fa  mere  was 
confidered  in  exiflence,  fo  as  to  be  capable  of  taking 
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by  executory  devife,  was  maintained  by  Powell  in  the 
cafe  of  Loddington  v.  Kyme  (i  Ld.  Ray,  203.)  upon 
the  ground,  that  the  fpace  of  time  between  the  death 
of  the  father,  and  the  birth  of  the  poflhumous  fon, 
was  fo  fhort,  that  no  inconvenience  could  enfue.     So, 
in  Northey  v.  Strange,   i  P.  Wms.  340.,    Sir  John  Tre- 
vor held  that,  by  a  devife  to  children  and  grandchil- 
dren, an  unborn  grandchild  fliould  take.     Two  years 
after,  Lord  Maccles/ieldy  in  Burdett  v.  Hopegood,  1  P, 
Wms.  486.,  held  that,  where  the  devife  was  to  a  coufm, 
if  the  teftator  fhould  leave  no  fon  at  the  time  of  his 
death,  a  poflhumous  fon  fhould  take,  as  being  left  at 
the  teftator's  death.     In  Wallis  v.  Hodgsony  2  Afk.  117., 
Lord  Hardwicke  held,  that  a  pojflhumous   child  was 
entitled  under  the  ftatute  of  diftribution  ;  and  his  rea- 
fon  deferves  notice.     *'  The  principal   reafon,"  (fays 
he),  "  that  I  go  upon,  is,  that   the   plaintiff  was   i?z 
"  ventre  fa  mere  at  the  time  of  her  brother's  deathj 
"  and,  confequently,  2Liper[on  ifi  rerum  natura  ;  fothat, 
'*  by  the  rules  of  the  common  and  civil  law,  fhe  was  to 
"  all  intents  and  purpofes  a  child,  as  much  as  if  born 
'^^  in  the  father's  lifetime.'*     Such  a  child,  in  charsr» 
ing  for  the  portions  of  other  children   living  at  the 
death  of  the  father,  is  included  as  then  living ;  Beak 
V.  Doe,  1  P.  'Wms.  244,  ;  and  fo  in  a  variety  of  other 
reports.     In  Bajfet  v,  Bajet,  Lord  Hardwicke  decreed 
rents  and  profits,  which  had  accrued  at  the  rent  day 
preceding  his  birth,  to  a  poflhumous  child  :  and,  fmce 
the  flatute  10  and  11  Wm.-T,*,  fuch  children  feem  to 
be  confidered  in  all  cafes  of  devife,  and  marriage  of 
other  fettlement,  to  be  living  at  the  death  of  their  fa^ 
ther,  although  not  born  till  after  his  deceafe.     It  Is 
«therwife  confidered  in  the  cafe  of  defcent.     In  Doe  v, 
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Quartley,  i  y.  i?.  634.,  the  devife  was  to  HeJierRead 
for  life,  daughter  of  Walter  Read,  ?.nd  to  the  heirs  of 
her  body,  and,  for  default  of  fuch  IfTue,  to  fuch  child 
as  the  wife  of  Walter  Read  is  now  e7ifient  with,  and 
the  heirs  of  the  body  of  fuch  child ;  then  to  the 
right  heirs  of  Walter  Read  and  Mary  his  wife.  It  was 
contended,  that  the  lafl  limitation  was  too  remote,  as 
coming  after  a  devife  to  one  not  in  being,  and  his  iffue. 
But  the  court  faid,  that,  fince  the  flatute  of  King 
William^  which  puts  pofthumous  children  on  the  fame 
footing  with  children  born  in  the  lifetime  of  their  an- 
ceftor,  this  objection  feemed  to  be  removed,  whatever 
was  the  cafe  before.  In  Gulliver  Vi  Wickett,  i  Wilf. 
105.,  the  devife  was  to  the  wife  for  life,  then  to  the 
child  with  which  Ihe  was  fuppofed  to  be  e?ifient,  in  fee, 
provided  that,  if  fuch  child  fnould  die  before  2 1 ,  leav- 
ing no  iifue,  the  reverfion  fiiould  go  to  other  perfons 
named.  The  court  faid,  if  there  had  been  no  devife 
to  the  wife  for  life,  which  made  the  ulterior  eflate  a 
contingent  remainder,  the  devife  to  the  child  in  ventre 
fa  mere^  being  infuturo^  would  have  been  a  good  exe- 
cutory devife.  In  LancaJInre  v.  Doe,  5  Term  R.  49., 
the  Court  of  King's  Bench  has  held,  that  marriage 
and  the  birth  of  a  pofthumous  child  revoke  a  will,  in 
like  manner  as  if  the  child  had  been  born  in  the  life- 
time of  the  father.  In  Doe  v.  Clarke,  Lord  Chief 
Juftice  Eyre  holds  that,  independently  of  intention, 
an  infant  in  'ventre  fa  mere,  by  the  courfe  and  order  of 
nature,  is  then  living,  and  comes  clearly  within  the 
defcription  of  children  living  at  the  parent's  deceafe  : 
and  he  profefles  not  to  accede  to  the  diftinclion  be- 
tween the  cafes,  in  which  a  provifion  has  been  made 

for. 


Titk  XXXVIII.     Devife.     Ch.  xx.  §  s^-  5^9 

for  children  generally,  and  where  the  teflator  has  been 
fuppofed  to  mark  a  perfonal  affection  for  children,  who 
happened  to  have  been  adualiy  bom  at  the  time  of  his 
death.   The  mofl  recent  cafe  is  that  of  Long  \,Barkland; 
the  Court  of  B.  R.  had  no  doubt  that  a  devifc  to  a  child 
in  ventre  fa  mere,  in  the  firfl  inftance,  was  good ;  and  a 
limitation  over  was  good  alfo,  on  the  contingency  of 
there  being  no  iffue  male,  or  defcendant  of  ilfue  male, 
living  at  the  death  of  fuch  poflhumous  child.     It  feems 
then,  that,  if  eftates  for  life  had  been  given  to  the  fe- 
veral  cejiuis  que  'vie  in  this  will,  and,  after  their  deaths, 
to  their  children,  either  born  or  in  'ventre  fa  mere  at 
the  teftator's  death,  they  would  have  been  good.     No 
tendency  to  perpetuity,  then,  can  arlfe  in  the  cafe  of 
fuch  lives  being  taken,  not  to  confer  on  them  a  mea- 
fure  of  the  beneficial  intereft,  but  to  fix  the  time  dur- 
ing which  the  veiling  of  the  property,  which  is  the 
fubjeft  of  this  devife,  fhall  be  protraded ;  inafmuch, 
as  the  circulation  of  real  property  Is  no  more  fettered 
m  the  one  cafe,  than  in  the  other.     It  Is,  however, 
obfervable,  that  this  queftlon  may  never  arife,   if  It 
Ihall  fo  happen  that  the  children,  in  'ventre  matris  at 
the  death  of  the  tcRator,  fhall  not  furvive  thofe  who 
*  were  then  born. 

The  third  ground  of  obje£lion  depends  upon 
the  application  of  the  reftriaive  words,  which 
are  added  to  the  enumeration  of  the  different  claf- 
fes  of  perfons,  during  whofe  lives  the  reftriaion 
is  fufpended.  This  objeaion,  (I  conceive,)  will 
be  removed,  by  the  application  of  the  ufual  rules 
in  conflruing  wills  to  the  prefent  cafe.  Firfl,  where 
the  intention  of  the  teftator  is  clear,  and  is  confiftent 
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with  the  rules  of  law,  that  ihall  prevail.  His  intention 
evidently  was,  to  prevent  alienation,  as  long  as  by  law 
he  could  :  if,  then,  it  is  to  be  fuppofed,  that  the  re- 
ftridive  words  are  to  be  confined  to  the  lafl  of  feveii 
different  defcriptions,  and  that  the  teflator  intended 
to  leave  the  four  defcriptions  of  perfons,  which  imme- 
diately preceded  this  feventh  clafs,  without  the  benefit 
of  fuch  reflridion,  although  they  ftand  in  need  of  it, 
we  mull  do  violence  to  all  eftabliflied  rules  on  this 
head.  That  conilruftion  is  lo  be  adopted,  which  will 
fupport  the  general  intent.  The  grammatical  rule,  of 
referring  qualifying  words  to  the  lafl  of  the  antece- 
dents, is  not  even  fuppofed  by  grammarians  themfelves 
to  apply,  vi'hen  the  general  intent  of  a  writer  or  fpeaker 
would  be  defeated  by  fuch  a  confined  application 
of  them.  Reafon  and  common  fenfe  revolt  at  the  idea 
of  overlooking  the  plain  intent,  which  is  difclofed  in 
the  context  5  namely,  that  they  fhould  be  applicable 
to  fuch  clafles  as  require  them  ;  and,  as  to  the  otherSj 
to  confider  them  as  furplufage :  if  words  will  admit  of 
more  conflru£lions  than  one,  that  which  will  fupport 
the  legal  intention  of  the  teflator,  is,  in  all  eafes,  to  be 
adopted. 

I  do  not  trouble  your  Lordfhips  with  any  obferv- 
ation  upon  the  objedions,  arifmg  from  the  mag- 
nitude of  the  property  in  queflion,  either  as  it  now 
flands  or  may  hereafter  fland  j  or  as  to  the  motivea 
which  may  have  influenced  this  teflator,  nor  his  ne- 
glect of  thofe  confiderations,  by  which  I,  or  any  other 
individual,  may  or  ought  to  have  been  moved:  that 
would  be  to  fuppofe,  that  fuch  topics  can  in  any  v/ay 
affecl  the  judicious  la'md.     For  thefe  imperfefl  reafons, 
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I  concur  with  the  reil  of  the  Judges   in  ofl^cring  this 

unfwer  to  vour  Lorafhip's  ilrfl  queftion. 

As  to  the  fecond  quepLlon,  the  objecElion  to  fuch 
child  being  entitled,  muft  arife  from  an  allowance 
having  been  made  for  the  time  of  geflation,  at  the 
end  of  the  executory  trufls :  it  feems  to  be  fettled, 
that  an  edate  may  be  limited  in  the  firil  inflance  to  a 
child  unborn  ;  and,  I  apprehend,  to  the  lirfl  and  other 
fons  in  fee,  as  purchafers.  The  cafe  of  Long  v.  Black- 
hall  feems  to  have  decided,  that  an  infant  m  ventre 
matr'is  Is  a  life  in  being.  The  eflablifhed  length  of 
time,  during  which  the  veiling  may  be  fufpended,  is 
a  life  or  lives  in  being,  the  period  of  geflation,  and 
the  infancy  of  fuch  poftlKimous  child.  If  then,  this 
time  has  been  allowed,  in  fome  cafes  at  the  beginning, 
and  in  others,  at  the  termination  of  the  fufpenlion ; 
and,  if  fuch  children  are  conlidered,  by  the  conilruc- 
tion  of  the  (latutc  10  and  1 1  1V;1.  3.,  as  being  born  to 
fuch  purpofes,  what  fhould  prevent  the  period  of  gef- 
lation from  beincT  allowed,  both  at  the  commence- 
ment  and  at  the  termination  of  the  fufpenfion,  if  called 
for  ?  In  thofe  cafes  where  it  has  been  allov/ed  at  the 
commencement,  and  particularly  in  Lo?7g  v.  Blackball^ 
it  muft  have  been  obvious  to  the  court,  that  it  might 
be  wanting  at  the  termination  :  yet  that  was  never 
made  an  objedion.  In  Gulliver  v.  JVIckcti,  the  child, 
which  was  fuppofed  to  be  i?}  vc?itre  fa  mere,  might 
have  married  and  died  before  21,  and  left  his  wife 
cnfient :  in  that  cafe,  a  double  allowance  would  have 
been  required  ;  yet  that  pofTibility  was  never  made  an 
objedion,  although  it  was  obvious.     In  Lo7ig  v.  Black' 
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haU,  according  to  the  printed  report,  the  precife  point 
was  not  gone  into.  But  it  is  plain,  that  the  attention 
of  the  court  mufl  have  been  drawn  to  it :  for  the 
learned  Judge,  who  argued  that  cafe  in  fupport  of  the 
devife,  exprefsly  dated,  "  that  every  common  cafe  of 
"  a  limitation  over,  after  a  devife  for  a  life  in  being, 
**  with  remainder  in  truft  to  his  unborn  iffue,  includes 
"  the  fame  contingency  as  was  then  in  queftion  :  for 
*'  the  heir  for  life  may  die,  leaving  his  wife  enfient ; 
*'  and  the  only  difference  is,  that  the  period  of  gefta- 
"  tion  occurs  at  the  beginning,  inftead  of  the  end,  of 
"  the  firfl  legal  eftate.'*  It  mull  have  been  palpable, 
that  it  might  pofTibly  occur  at  both  ends.  Every  rea- 
fon,  then,  for  allowing  the  period  of  gefhation  in  the 
one  cafe,  feems  to  apply  with  equal  force  to  the  other, 
and  leads  the  mind  to  this  conclufion,  that  it  ought  to 
be  allowed  in  both  cafes,  or  in  neither  cafe.  But, 
natural  juflice  having,  in  feveral  cafes,  confidered  chil- 
dren in  n:entre  matris  as  living  at  the  death  of  the  father, 
it  fhould  feem  that  no  dillinclion  can  properly  be  made ; 
but  that,  in  the  fmgular  event  of  both  periods  being 
required,  they  fhould  be  allowed,  as  there  can  be  no 
tendency  to  a  perpetuity. 

After  the  opinion  of  the  Judges  had  been  delivered, 
the  Lord  Chancellor  addrefled  the  Houfe  as  follows. 

The  learned  Judges  having  given  their  opinion  upon 
the  points  of  law  referred  to  them,  there  is  nothing 
remaining  for  the  confideration  of  the  Houfe,  except 
one  queftion,  which  could  not  be  referred  to  the 
Judges.     This   caufc  was   decided  in  the  Court  of 

Chancery 
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Chancery  by  Lord  Rofslyn,  with  the  affiflance  of  Lord 
Ahanley,  Mr.  Juflice  Buller,  and  Mr.  Juftice  Lawrence, 
and,  I  believe,  that  I  fpeak  in  the  hearing  of  thofe 
who  know,  that  the  late  Lord  Kenyan  could  hardly  be 
brought  to  confider  thefe  queftions  as  fit  to  be  argued, 
thinking   it    dangerous,  after  what  had  been  fettled 
with  refped  to   executory  devifes,  to  allow   fo   much 
confideration  to  be  given  to  them.     His  opinion  upon 
the  fubje£t  was  never  doubted.     In  the  cafe  of  Robin- 
fon  V.  Hardcafile,   it  is  laid  down  as  unqueftionably 
competent  to  a  teftator  to  give  the  power  of  appointing 
a  life  efhate  to  the  furvivor  of  a  thoufand  perfons,  to 
beq-in  at  the  deceafe  of  fuch  furvivor.     Your  Lord- 
Ihips,  therefore,  have  the  concurrent  tedimony  of  all 
the  learned  perfons  to  whom  I  have  alluded,  as  well 
as  of  the  learned  Judges,  whofe  unanimous  opinion 
has  been  delivered  this  day,  upon  this  great  cafe.     Not 
great  indeed  on  account  of  the  queftions  which  it  in- 
volves, or  of  any  thing  of  v/hich,  as  judges,  we  can 
take  notice,  fince  the  dcoifion  muft  be  the  fame,  whe- 
ther the  property  in  queftion  be  one  hundred  pounds, 
or  feven  hundred  thoufand  pounds  per  annum.     If  it 
were  allowable  to  entertain  a  wiih  upon  the  fubjed, 
perhaps  we  might  all  concur  j  but  Vr-e  are  only  to  con- 
fider, whether  there  be  any  thing  In  this  will  to  render 
it  illegal.     When  it  was  faid  that  an  attempt  to  tie  up 
property  for  nine  lives,  was  illegal,  I  thought  that  fuch 
a  propofition  could  not  be  fupported  ;  for  the  length 
of  time  does  not  depend  upon  the  number,  but  on  the 
nature  of  the  lives  5  if  we  are  to  argue  on  probabi*  * 

lities,  two  lives  may  laft  longer  than  nine  or  ten.     If, 
in  the  year  17963  eflates  had  been  devifed  to  accumu- 

O  0  a  late 


564  T/V/c?  XXXVIII.     L^vlfc.     C/;.xx.  S36. 

late  during  the  lives  of  fo  many  of  the  members  of 
this  houfe  as  have  died  fmce  that  time,  it  might  have 
been  argued,  that ^he  property  was  tied  up  for  20  or 
•JO  lives  :  and  vet  this  number  of  lives  has  worn  cut 
in  a  very  (hort  period.  The  cjuellion,  therefore,  can- 
not turn  upon  the  magnitude  of  the  property,  or  the 
number  of  the  lives.  The  qneflion  is,  whether  there 
be  any  rule  of  law  which  prefcribes  a  period  for  which 
property  may  b^  unalienable  ?  Now,  the  language  of 
all  the  cafes  is  this,  that  property  may  be  fo  Hmited 
as  to  make  it  unalienable  during  any  number  of  lives. 
I  know  no  other  rule  but  that.  Such  being  the  law, 
there  is  another  queftion  arifnig  upon  this  will,  which 
'  is  a  pure  queftion  of  equity,  whether  a  tefliator  can 

diredl  the  rents  and  profits  to  be  accumulated  during 
that  period  for  which  he  may  fo  make  the  property  un- 
alienable ?  That  he  may  do  fo,  I  take  to  be  molt 
clear.  In  truth,  I  fpeak  in  the  hearing  of  thofe  who 
will  affcnt  to  me,  when  I  fay,  that  if  the  te'lator  had 
given  the  refidue  of  his  perfonal  eftate  to  fuch  perfon 
as  fliould  be  the  eldeft  male  defcendant  of  Fcter  Ifaac 
Thdluffon  at  the  death  of  the  furvivor  of  all  the  lives, 
without  more,  that  fnnple  bequeft  would  dired  an 
accumulation,  until  it  fhould  be  feen  what  perfon  an- 
fwered  the  defcription  of  that  male  defcendant ;  and 
the  eftcft  of  the  common  rules  of  law  would  have 
fupplled  the  rcll.  The  courfe  of  proceeding  would 
have  been,  to  enquire,  whether  the  executory  devife 
of  the  perfonal  eftate  to  fuch  future  individual  were 
good ;  and,  if  it  were  good,  then,  wherever  the  re- 
ildue  was  given,  the  intcrefts  and  profits  would  go 
likewife.     There  can  be  no  more  objection  to  fuch 

perfon 
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p€ifon  taking  the  interefl:,  than  the  capital  itfelf.  Sup» 
pole  the  nine  perfons  during  whofe  lives  this  property 
is  tied  up  had  been  lunatics,  the  intereft  and  profits 
would  be  accumulated  without  any  direflion ;  nor 
does  the  policy'  of  the  law,  which  refpeQs  perpetuities, 
apply  to  the  cafe  of  accumulation  :  the  rents  and  profits 
are  not  locked  up,  but  are  conflantly  invefled,  and 
the  fund  is  kept  in  a  courfe  of  conftant  circulation. 
If,  then,  the  fruits  of  the  property  are  kept  in  condant 
circulation,  while  the  property  is  limited,  what  objec- 
tion can  there  be  to  accumulation  ?  I  remember,  in 
the  cafe  of  Mrs.  Buckley\  vvill,  where  the  teHatrix  had 
given  property  to  fuch  fon  of  her  infant  daughter  as 
fhould  fir  ft  attain  the  age  of  21,  Lord  Kenycn,  then 
Mailer  of  the  Rolls,  directed  the  whole  profits  to  ac- 
cumulate during  that  period,  taking  the  rule  to  be 
quite  clear,  that,  fo  long  as  the  property  was  unalien- 
able, he  might  direct  the  rents  and  profits  to  accumu- 
late. And  I  fpeak  with  great  fmcerity,  when  I  fay, 
that  I  never  could  entertain  the  leaft  doubt  upon  the 
fubjeft.  If  we  lay  afiJe  all  the  cafes  which  have  oc- 
curred fmce  the  ad  of  40  and  41  Geo.  3.,  there  is  Infra  f.  57, 
nothing  to  impeach  it.  That  a6l  was  rather  a  matter 
of  furprife  upon  me,  and,  perhaps,  it  is  not  one  of  the 
vifefl:  legifiative  meafures :  it  muft  be  remembered, 
that  it  exprefsly  alters  what  it  takes  to  have  been  the 
former  law,  and  confines  the  power  of  accumulation 
to  21  years.  But  if  your  Lordfhips  were  to  exercife 
the  power  of  accumulation  in  all  the  cafes  allowed  by 
the  ad,  the  accumulation  would  be  enormous.  It  did 
PiOt  occur  to  thofe  who  penned  the  ad  of  40  and  41 
Geo.  3.,  that  if  this  very  will  had  been  made  fubfequent 
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to  the  pafTmg  of  that  acl,  the  accumulation  directed 
by  the  will  would  have  gone   on   for  21  years.     The 
GrifHths  V.       Couit  of  Chancery  has  decided,  that  if  a  perfon  makes 
f.  j^'  fuch  a  difpofition  of  his  property  that   it  may  be  un- 

alienable for  a  longer  period  than  is  allowed  by  the 
aft,  fuch  difpofition  is  only  void  for  fo  much  as  ex- 
ceeds the  term  of  2 1  years,  leaving  it  good  for  the  refl 
of  the  term.  The  only  points  which  have  ever  ap- 
peared to  m.e  to  bear  an  argument,  have  been  thole, 
upon  the  critical  meaning  of  the  words,  "  as  fhall  be 
^'  living  at  the  time  of  my  deceafe  ;"  and  the  words, 
*'  or  born  in  due  time  afterwards,"  which  follow  the 
dcfcription  of  the  perfons  during  Avhofe  lives  the  pro- 
perty is  tied  up.  If  from  any  difmclination  to  give 
effed  to  the  will,  your  Lordfhips  were  to  conftrue  the 
former  words  as  referring  to  the  lafl:  defcription  of  per- 
fons only,  that  difmclination  would  be  gratified  at  the 
expence  of  overturning  all  the  rules  of  conllruction 
which  have  been  fettled  for  ages  :  and,  even  if  your 
Lordfhips  fhould  feel  inclined  to  give  any  relief  by  le- 
giflative  interference,  which  would  be  very  bold,  I  am 
quite  fure  that  you  v/ill  not  be  fo  bold  as  to  give  a 
wrong  judgment  in  point  of  law,  that  if  a  perfon  makes 
fuch  a  difpofition  of  his  property,  that  it  may  be  un- 
alienable for  a  longer  period  than  is  allowed  by  the 
aft,  fuch  difpofition  Is  only  void  for  fo  much  as  ex- 
ceeds the  term  of  21  years,  leaving  It  good  for  the 
refl  of  the  term.  With  refpeci  to  the  other  point, 
I'lz,  '•  born  in  due  time  afterwards,'*  I  obferve  that, 
according  to  the  printed  report,  one  of  the  Judges 
held,  that  thefe  words  mufl  refer  to  a  child  in  'ventre 
fa  mere  j  and  the  others,  that  they  amounted  to  a  de- 
claration 
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claratlon  of  the  teftator's  will,  that  the  property  fhould 
be  unalienable  and  accumulate  during  the  lives  of  all 
the  perfons,  born  or  unborn,  whom  the  law  autho- 
rized him  to  take  as  lives.  In  my  opinion,  either  of 
thefe  conftruftions  may  be  taken  to  be  the  true  mean- 
ing, agreeably  to  the  rules  of  law ;  but  I  mufl  add, 
that,  according  to  the  rules  of  law,  the  houfe  mufl: 
put  fuch  a  conflrudion  upon  the  words,  as  will  fup- 
port  the  teftator's  intention  ;  it  is,  therefore,  quite 
befide  the  queflion,  to  argue  what  child  fhould  take, 
becaufe  the  teflator  is  dcfcribing  the  hves  of  perfons, 
in  order  to  define  the  period  of  time  during  which  the 
power  of  alienation  is  to  be  fufpended,  and  the  accu- 
mulation is  to  go  on.  But,  if  it  were  necefTary,  I 
fliould  have  no  difficulty,  as  a  lawyer,  in  flating  to  the 
houfe,  that  I  think  the  rule  of  law  has  been  rightly  laid 
down,  that  the  period  of  gellation  is  to  be  taken  at 
the  beginning  and  the  end.  In  Gulliver  v.  Wicket,  the 
devife  was  to  a  child  of  whom  the  mother  was  enfient, 
with  a  provifo,  that  the  property  fhould  go  over,  if 
that  child  fhould  die  under  2 1  without  ilTue ;  and  in 
the  con{lru^"lion  of  that  devife,  it  was  laid  down,  that: 
the  devife  extended  to  the  child  in  venire  fa  mere; 
and  that,  if  the  child  to  whom  it  was  given  had  at- 
tained 20  years  of  age,  and  married,  and  died  leaving 
Jiis  wife  enfient,  it  could  not  be  faid  that  the  property 
was  not  veftcd.  In  the  cafe  of  Long  v.  Blachall,  I 
thought  it  my  duty  as  counfel,  to  fubmit  to  the  con- 
fideration  of  the  Chancellor,  fuch  points  as  occurred 
to  me  in  fupport  of  the  interefl  of  my  client,  and 
urged,  that  the  allowance  for  the  time  of  geftation  was 
made  at  both  ends.     I  thought  that  the  point  was  not 
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treated  with  the  refpscl  that  it  deferved.  The  Chan- 
cellor fent  the  cafe  to  the  Court  of  King's  Bench,  but 
fhe  point  v/a«  not  made  ;  and  when  I  preiTed  the  Chan- 
cellor to  fend  it  there  again,  his  anfv/er  was,  that  he 
was  Very  much  afliam.ed  of  ever  having  fent  it  there  ; 
and  that  he  would  not  fend  it  again.  I  know  that  Lord 
KeJiyon's  opinion  was  quite  clear  upon  the  fubjeft,  as 
well  as  thofe  of  ]\Ir.  ludice  Bulkr,  and  Mr.  Jufiice 
Lnzvre72ce.  This,  therefore,  is  a  cafe,  in  which  the 
legal  dottrine  is  clear ;  and,  whatever  may  be  our 
regret  upon  the  fubjeft,  is  it  not  our  duty  to  deter- 
mine according  to  law  ?  When  I  put  the  queftion, 
v-hether  this  decree  fhall  be  reverfed,  1  fliall  think 
myfelf  bound  to  fay,  that  I  think  it  ought  to  be  affirmed. 

The  decree  was  affirmed. 

§  57.  By  the  ftatute  39  and  40  Geo.  3.  c.  98.,  it  is 
enaded,  "  That  no  perfon  or  perfons  fnall,  after  the 
*'  paffing  of  that  act,  by  any  deed  or  deeds,  furren- 
*'  der  or  furrenders,  will,  codicil,  or  otherwife  how- 
"  foever,  fettle  or  difpofe  of  any  real  or  perfcnal 
*'  property,  fo  and  in  fuch  manner  that  the  rents, 
"  ifllies,  profits,  or  produce  thereof,  Ihall  be  wholly 
"  or  partially  accumulated,  for  any  longer  term  than 
"  for  the  life  or  lives  of  any  fuch  grantor  or  grantors, 
*'  fettler  or  fettlers,  or  the  term  of  21  years  from  the 
"  death  of  any  fuch  grantor,  fettlor,  devifor,  or  tefla- 
"  tor,  or  during  the  minority  or  refpedive  minorities 
*'  of  any  perfon  or  perfons  who  (hall  be  living  or  in, 
**  ventre  fd  mcre^  at  the  time  of  the  death  of  fuch 
*'  grantor,  devifor,  or  tellator,  or  during  the  minority 
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"  or  refpeftive  minorities  on?)'-  of  any  perfon  or  per- 
"  fons,  who,  under  the  ufes  or  trufts  of  the  deed, 
"  furrender,  will,  or  other  affiirances,  directing  fuch 
*'  accumulations,  would  for  the  time  being,  if  of  full 
"  age,  be  entitled  unto  the  rents,  iflues,  and  profits, 
*'  or  the  intereft,  dividends,  or  annual  produce  fo  di- 
^^  refted  to  be  accumulated.  And  in  every  cafe  where 
"  any  accumulation  fhall  be  dire£led  otherwife  than 
^^  as  aforefaid,  fuch  direction  fliall  be  null  and  void  ; 
"  and  the  rents,  ifiues,  profits,  and  produce  of  fuch 
^*  property  fo  directed  to  be  accumulated,  fhall,  fo 
"  long  as  the  fame  (hall  be  directed  to  accumulate 
**  contrary  to  the  provifions  of  this  aft,  go  to  and  be 
"  received  by  fuch  perfon  or  perfons  as  would  have 
''  been  entitled  thereto  if  fuch  accumulation  had  not 
"  been  direfted. 

"  Provided  always,  that  nothing  in  that  ad  con- 
"  tained  fhould  extend  to  any  provifion  for  payment  of 
"  debts  of  any  grantor,  fettlor,  or  devifor,  or  other 
*'  perfon  or  perfons,  or  to  any  provifion  for  raifmg 
"  portions  for  any  child  or  children  of  any  perfon 
"  taking  any  interefl:  under  any  fuch  conveyance,  fet- 
"  tlement,  or  devife,  or  to  any  direftion  touching  the 
*'  produce  of  timber  or  wood  upon  any  lands  or  tene- 
'^  ments,  but  that  all  fuch  provifions  and  diredions 
*^  {hall  and  may  be  made  and  given  as  if  the  aft  had 
"  not  paired." 

§  58.  Although  a  irufl  of  accumulation  created  by 
will  during  the  continuance  of  a  life,  is  void  under 
this  flatute,  yet  fuch  trud  will  be  fupported  by  the 

Court 
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Court  of  Chancery,  during  the  time  allowed  by  the 
ad,  namely,  21  years. 

Griffiths  V.  S  59.  Charlotte  Mathezus  devifed  all  her  realeftates 

Jun.1'27.      '     to  trullees,  upon  trufl  to  fell,  and  gave  all  her  per- 
fonal  eflate  to  the  faid  truftees,  upon  trull  to  invefl  the 
monies  to  arife  from  the  fale  of  her  real  eRates,  and 
her  perfonal  eftate,  in  the  public  funds,  upon  truft  to 
pay  the  dividends  to  her  fiflers  Elizabeth  Mary  Grif- 
fiths and  Martha  Vere,  during  their  joint  lives  in  equal 
proportions ;  and  after  the  deceafe  of  either  of  them, 
the  whole  to  the  furvivor  during  her  life.     Provided, 
and  Ihe  declared  her  will,  that  fo  much  of  the  faid 
dividends  as    fiiould  accrue    due  to    Elizabeth  Mary 
Grijpths  during  the  hfe  of  John  Griffiths  her  hufband, 
fhould  not  during  that  time  be  paid  to  her,  but  the 
fame  fhould  be,  during  his  life,  invefled  by  the  truf- 
tees  In  the  public  funds,  and  that  the  dividends  or  in- 
tereft  which  fliould  accrue  thereon,  fliould  be  added 
to  and  accumulate  with  the  capital  j  and  upon  the  de- 
ceafe of  the  faid  John  Grijiths,  the  faid  capital,  with 
the  accumulation  thereof,  fhould  be  forthwith  paid  to 
Elizabeth  Mary  Grijiths. 

Under  a  bill  by  Mrs.  Griffiths  and  her  hufband, 
the  accounts  having  been  dire<51:ed  againft  the  truflees, 
Tv-ho  were  alfo  executors,  a  petition  was  prefented  by 
Mr.  and  Mrs.  Griffiths,  praying  a  declaration,  that  the 
provifo  direding  accumulation  was  contrary  to  the 
llatutc  39  and  40  Geo.  3.  c.  98.,  and,  therefore,  null 
and  void  :  and  that  the  petitioners  were  entitled  to 

have 
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have  full  benefit  of  the  will,  as  if  fuch  claufe  had  not 
been  infertcd. 

A  petition  for  the  fame  purpofe  had  been  prefented 
to  the  Mailer  of  the  Rolls,  and  difmiffed. 

In  fupport  of  the  petition,  it  was  argued,  that  the 
meaning  of  the  a£t  was,  that  the  whole  attempt  againfl 
which  it  was  directed,  fhould  be  void  :  it  could  not, 
therefore,  be  good  for  a  given  time,  the  Legiflature 
having  intimated  nothing  to  that  efFed.  A  direction 
to  accumulate  for  a  life,  was  a  direction  to  accumulate 
for  more  than  2 1  years,  a  life  eftate  being  larger  than 
an  eftate  for  years.  The  vahie  of  the  life  was  of  no 
importance,  and  the  court  would  not  inquire  into 
that.  This  ad  was  to  be  conftrued  by  analogy  to  the 
law  of  executory  devifes,  v/hich  were  allowed  only 
within  certain  limits.  As  the  accumulation  might,  by 
poffibility,  laft  longer  than  21  years,  the  difpofition 
was  void,  as  a  limitation  over  of  perfonal  property, 
after  a  difpofition  to  a  man  and  the  heirs  of  his  body, 
was  void,  without  regard  to  the  poffible  event  that 
they  might  be  cxtindt  within  the  period  allowed  by 
law.  If  the  accumulation  fhould,  under  the  direction 
in  the  will,  continue  beyond  the  2 1  years,  what  was 
to  become  of  that,  which  was  accumulated  after  that 
period ;  and  of  the  intereft  of  the  previous  accu- 
mulation ? 

Againft  the  petition,  it  was  contended,    that  this 
cafe  arofe  upon  a  ftatute  reftraimng  the  legal  right  to 

difpofe 
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dlfpofe  of  propeny.  Upon  the  conftru£i:ion  of  the  - 
a6t,  it  clearly  was  not  intended  to  prevent  accumula- 
tion in  any  cafe  after  the  death  of  the  party,  to  the 
period  of  2,1  years  j  and  though  an  attempt  was  made 
to  go  beyond  that,  the  purpofe  fhould  be  good  to  that 
extent,  in  whatever  form  it  was  directed  ;  for  no  pre- 
cife  form  of  directing  accumulation  was  prefcribed,  nor 
could  that  be  intended ;  but  it  was  fufficient,  what- . 
ever  the  form,  that  it  v.-as  not  to  exceed  the  period  of 
2 1  years.  The  diredion  that,  fo  far  as  accumulation 
was  diredled  contrary  to  the  act,  it  fiiould  be  void,, 
applied  only  to  the  excefs.  There  would  be  certainly 
fome  difficulty,  in  the  event  of  the  parties  living  be- 
yond the  period  of  21  years,  to  determine  what  fhould 
becom.e  of  the  excefs.  But,  if  Mrs.  Griffiths  furvived 
that  period,  fhe  would  be  entitled  to  the  accumulation, 
provided  (he  furvived  her  hufband,  to  v/hofe  death  it 
was  confined  ;  and  it  was  poflible,  that  he  might  live 
only  two  or  three  years. 

Lord  Eldon  faid,  the  nueftion  turned  on  the  will  and 
the  acl  of  parliament.  He  undevflood  a  petition  to 
the  fame  effect  was  prefented  to  the  Mafter  of  the 
Rolls,  infifling  that,  by  the  will,  accumulation  was 
prefcribed  beyond  what  was  allowed  by  the  ad,  and, 
therefore,  the  direction  was  wholly  void  ;  and  that  then 
Mrs.  Griffith^  hufband  was,  within  the  terms  of  the 
ad,  entitled  to  the  rents  and  profits,  as  if  no  fuch 
claufe  for  accumulation  was  in  the  will.  And  the 
Mafler  of  the  Rolls  was  of  opinion,  that,  upon  the 
true  conflruclion  of  the  ad,  the  accumulation  direded 

during 
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during  the  life  of  the  hufband,  if  not  in  fucc  going 
beyond  2 1  years,  was  good  ;  and  if  it  did  in  fa6t  con- 
tinue beyond  that  period,  yet,  upon  the  true  conftruc- 
tion  of  the  aft,  the  direftion  was  good  pro  tanio  ;  and 
during  the  period  of  1 1  years,  the  rents  and  profits 
were  well  direded  to  accumulate,  leaving  it  to  the  law 
to  determine  what  was  to  become  of  the  rents  and 
profits  to  accrue  between  the  end  of  the  21  years,  and 
the  expiration  of  the  life ;  and,  of  courfe,  to  deter- 
jnine  alfo  what  was  to  become  of  the  interefl  of  the 
fund  created  by  the  accumulation  permitted  for  the 
period  of  2 1  years. 

The  fort  of  cafe  now  before  him  was  not,  he  be- 
lieved, much  in  the  contemplation  of  the  Legiilature.  » 
It  was  material  to  attend  to  every  word  of  the  act,  for 
the  language  was  not  very  fnnllar  to  any  other  aft, 
with  either  enabling  or  reflraining  claufes.  The  phrafe, 
*'  partial  accumulation,'*  was  rather  exprefTive  of  the 
effeft  than  of  direftion  ;  but,  confidering  the  fubfe- 
quent  part,  it  mud  be  conftrued  v/hat  fliould  be  di- 
lefted  to  be  accumulated.  If  the  aft  flopped  at  the 
declaration,  that  it  fhould  be  null  and  void,  the  eftate, 
in  the  meantime,  would  be  confidered  as  not  given, 
unlefs  falling  into  the  refiduary  devife  j  and,  there- 
fore, the  rents  and  profits  undifpofed  of,  muft  have 
gone  to  the  heir.  But  the  queftion  was,  whether  the 
following  words  were  not  fo  explanatory  of  the  former, 
as  to  fhew  in  what  fenfe  the  Legillature  ufed  the  words 
declaring  that  it  fhould  be  null  and  void  ;  and  whe- 
ther, taking  the  whole  claufe  together,  it  was  not 
3                                         meant^ 


574  57//^  XXXVIII.     Devlfe,     CL  xx.  S  59- 

meant,  only  as  far  as  by  the  fubfequent  words  it  was 
directed  to  be  fo  confidered  ?  The  words,  "  fo  long,'* 
admitted  two  conflirudions ;  one,  fo  long  as  the  fame, 
by  the  effect  of  the  diredion  in  the  will,  fhould  be 
capable  of  being  accumulated  beyond  2 1  years  from 
the  death  j  the  other,  fo  long  as  the  fame  fhould  be 
dire6:ed  to  be  accumulated  contrary  to  the  provlfions 
of  the  a6l :  the  accumulation  being  underflood  to  be 
contrary  to  the  aft,  if  direded  by  the  will  for  more 
than  21  years.  It  was  obvious,  that  many  cafes  upon 
the  old  law  of  executory  devife  and  accumulation,  were 
not  in  any  manner  provided  for  by  this  a6t.  He 
doubted  whether  the  prefent  cafe  was  thought  of,  for, 
by  this  will,  the  eflatc  was  given,  not  by  executoy  de- 
vife, but  by  creating  a  trufl  to  pay  the  annual  profits, 
and  then  followed  the  direftion  for  accumulation.  If 
that  dlreftlon  was  flruck  out,  it  was  contended  that 
the  effeft  was  not,  as  in  other  cafes,  that  thofe  profits 
would  be  undifpofed  of,  but  that  it  mufl  be  confidered 
a  gift  in  prafenii ;  and  that  the  claufe  for  accumula- 
tion did  not  prejudice  their  immediately  entering  into 
the  enjoyment.  If  it  was  neceffary  to  decide  that 
queilion,  a  good  deal  was  to  be  faid  upon  it ;  and  it 
was  not  clear  upon  this  will,  that  it  could  neccffarily 
be  made  out  that  there  was  a  gift  m  praferiti,  if  this 
direftlon  was  flruck  out  of  the  will,  for  the  whole 
mufl  be  taken  together.  But,  fuppofmg  it  not  flruck 
out,  was  the  direfllon  void  altogether,  becaufe  it  was 
not  a  direftion  for  accumulation  during  2 1  years  or 
lefs,  but  which  might  happen  to  operate  during  a 
period,  that  might  lafl  longer,  admitting  alfo  that  it 
a  might 
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might  operate  as  a  diredlon  for  lefs  in  efFe6l  ?  The 
point  was  doubtful,  but,  upon  the  whole,  that  con- 
ftruftion  which  had  been  put  upon  the  aft  was  the 
right  one  ;  and  he  was  the  rather  led  to  that,  by  the 
concurrence  of  opinion  among  thofe  to  whofe  aflifl- 
ance  he  had  reforted  upon  the  firft  conflruction  of  an 
a£l  of  fo  much  importance,  who  all  agreed,  that  this 
was  the  proper  conftruftion.  Under  thefe  circum- 
ftances,  finding  the  Mailer  of  the  Roll's  opinion  to 
be  fuch  as  he  had  ftated ;  and  that  it  had  the  concur- 
rence of  thofe  whom  he  had  confulted,  it  would  be 
enough  for  him,  if  it  was  only  the  inclination  of  his 
opinion,  to  fay  this  was  the  right  conflruftion. 

The  petition  was  difmifled. 


END   OF    SIXTH   AND    LAST    VOLUME. 


Printed  by  A.  Stralian,  I  aw  Printer  to  His  Majeftyi 
Princers  Street^  London. 
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